Google 


This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 

to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 

to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 

are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  maiginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 

publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  tliis  resource,  we  liave  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 
We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  fivm  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attributionTht  GoogXt  "watermark"  you  see  on  each  file  is  essential  for  in  forming  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liabili^  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.   Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at|http: //books  .google  .com/I 


f 


HARVARD  LAW  LIBRARY 


E«»vriDEC  J  9  1917 


1 


v5^ 


^/ 


REPORTS 


ov 


CASES  DECIDED 


IN  TBM 


Appellate  Court 


ov  THB 


STATE  OF  INDIANA 

WITH  TABLES  OF  CASES  REPORTED  AND  CITED,  TEXT- 

BOOEB  CITED,  STATUTES  CITED  AND  CONSTRUED,  AN 

INDEX,  AND  NOTES  TO  THE  REPORTED  CASES. 


PHILIP  ZOERCHER, 

Official  Rbpobtbb 
NORMAN  E.  PATRICE,  Assistant  Reporter. 


VOL.  61 

CONTAINING  OASES  DEOIDED  AT  THE  NOVEMBER  TERM,  1915. 

NOT  REPORTED  IN  YOLUMB  eo. 


FOBT  WATNB  PBOmNO  COMPANT 
COKTBAOTOB8  FOB  STATS  PBINTHrO  AMD  BZVDINO 

1916 


'Oopyrlght,  nineteen  hundred  ilxteen 
BT  THB  STATE  OF  INDIANA 
In  the  office  of  the  LIbrmrian  of  Ckinsren  at  Washington,  D«  O. 


DEC  IG  1917 


JUDGES 


OFTHS 


Appellate  Court 


OV  THB 


STATE  OF  INDIANA 


WHOSE  OPINIONS  ARE   CONTAINED  IN  THIS  VOLUME. 


Hon.  JOSEPH  G.  IBACH.^t 
Hon.  EDWARD  W.  FELT.**| 
Hon.  JAMES  J.  MORAN.ft 
Hon.  MILTON  B.  HOTTEL.| 
Hon.  FRED  S.  CALDWELKf 
Hon.  JOSEPH  H.  SHEA.§ 
Hon.  JOHN  C.  McNUTT.§§ 


*Chief  Justice  November  Term,  1915. 
**Pre8iding  Judge  at  November  Term,  1915. 

fEleoted  in  1910,  and  reSleoted  in  1914. 

§Elected  in  1912. 

tAppointed  September  1, 1913,  and  elected  in  1914. 
ttAppointed  February  10,  1915. 
§§Appointed  April  28, 1916. 

(lU) 


OFFICERS 


OV  THB 


Appellate  Court 


ATTORNEY-GENERAL, 

EVAN  B.  STOTSENBURQ 


REPORTER, 

PHILIP  ZOERCHER 


J.  FRED  FRANCE 


SHERIFF, 

HARRY  W.  PEMBERTON 


LIBRARIAN, 

W.  GARY  CARSON 


Ot) 


CASES  REPORTED 


Acme  White  Lead,  etc..  Works 

▼.  Indiana  Wagon  Co 644 

Alsopp,  Vandalia  Coal  Co.  v.  .649 
Anchor  Life  Ins.  Co.  v.  Meyer.  35 
Arcadian,   etc..   Springs   Uo.» 

Goldberger  v. 1 

Anltman,  etc.,  Mach.  Co.  v. 
Shefl 19 


B 


Baker  v.  Baltimore,  etc.,  R. 

Co 454 

Baltimore,  etc.,  R.  Co.,  Baker 

V 454 

Bankers,  etc.,  Ins.  Co.,  Shaw 

V 346 

Barnard  v.  First  Nat.  Bank.  .634 

Bash,  Luther  v 535 

Biddinger,   Chicago,  etc.,   R. 

Co.  V 419 

Boney,  Hammond  Sav.,  etc., 

Co.  V 295 

Bomeman  &  Sons,  Mast  v. .  .325 
Bright  Nat.  Bank  v.  Hartman.440 

Bump  V.  McGrannahan 136 

Buzger  v.  Schnaus 614 


D 


Dietrich  v.  Minas 333 

Disher  V.  Frentress 619 

Doney,  Leavell  v 704 

Dulin,  Wainwright  Trust  Co. 
V 200 


c 


Chandler,  Jones  y 500 

Chicago,  etc.,  R.  Co^  v.  Bid- 
dinger  419 

V.  Fisher 10 

,Hill.  V 331 

V.  StoufPer 190 

-,  Watts  V 51 


E 


Bikenberry  v.  Thorn 468 

Elliot  V.  Elliot 209 

Ellis,  Pittsburgh,  etc,  R.  Co. 

v.. 172 

Evansville  Ice.,  etc.,  Co.  v. 

Fidelity,  etc.,  Co 194 


F 


Fidelily,  etc.,  Co.,  Evansville 

Ice,  etc.,  Co.  v 194 

First  Nat.  Bank,  Barnard  v.  .634 
,  John  Kindler  Co.  v 79 


City  of  Lafa^rette,  Gasaway  v.l78 

Clay  Tp.,  Wenger  v 640 

Cleveland,    etc.,    R.    Co.    v. 

Cloud 256 

,  Morrissey  v 90 

Cloud,  Cleveland,  etc.,  R.  Co., 

V 256 

Coffin  V.  Pfau 384 

Cole  Motor  Car  Co.  v.  Lud- 

orff 119 

Colvert  V.  Harrington 608 

Conder  v.  Griffith 218 

Continental  Ins.  Co.  v.  Smith.401 
Cowan,  Toledo,  etc.,  R.  Co.  v.375 

Cra^nuif  Voorhees  v 690 

Craag  v.  Norwood 104 


Fish  v.  Hetheriugton 645 

Fisher,  Chicago,  etc.,  R.  Co.  v.  10 
Frentress,  Di&er  v 619 

G 

Gasaway  v.  City  of  Lafayette.178 
Goldberger   v.  Arcadian,  etc.. 

Springs  Co 1 

V.  Goldberger 31 

Griffith,  Conder  v 218 

Grim  v.  Johns 514 

H 

Hammond,   etc.,    R.   Co.   v. 

Kaput 543 

Hammond  Sav.,  etc.,  Co.  v. 

Boney. .  •. 295 

Harrington,  Colvert  v 608 

Hartman,  Bright  Nat.  Bank  v.440 
H^nies  Auto.   Co.,   Western 

Brass  Mfg.  Co.  v 524 

Head  v.  Leak 253 

Hetherington,  Fish  v 645 

Hickman,  Parker  v 152 

Hill  V.  Chicago,  etc.,  R.  Co.  .331 


Indiana   Wafi;on    Co.,    Acme 
White  Lead,  etc.,  Works  v.  .644 


(V) 


CASES  REPORTED. 


John  Eindler  Co.  v.  First  Nat. 

Bank 79 

Johns,  Grim  v 614 

Johnson,  Waohstetter  v 659 

Jones  V.  Chandler 500 


Kaput,   Hammond,   etc.,   R. 

(5o., 
Eephert,  Pittsburgh,  etc.,  R. 


V 543 

epnert,  Pittsburgh,  etc.,  R. 
Co.  V 621 


Parker  v.  Hickman 162 

',  Simmons  v 403 

•  V.  State 186 

•,  Vandalia  R.  Co.  v 146 


Kirkv.  Trabue 466 

Eokomo   Stone   Co.,   Tipton 

Realty,  etc..  Co.  v 681 

Kuhn  V.  Powell 131 


Lamm,   Pittsburgh,   etc.,   R. 

Co.  V 389 

Laufer  v.  Laufer 508 

Leak,  Head  v 263 

Leavell  v.  Doney 704 

Lemon,  Raub  v 59 

LudorfF,  Cole  Motor  Our  Co. 

V 119 

Luther  v.  Bash 535 

M 

MoGrannahan,  Bump  v 136 

Manning,  Pub.  Sav.,  etc.,  Co. 

V 239 

Mason  v.  Neff 704 

Mast  V.  Bomeman  &  Sons. .  .326 

Matson  v.  Matson 520 

Meyer,  Anchor  Life  Ins.  Co.  v.  36 
Miami  County  Bank  v.  State, 

exrel 360 

V 628 

Migatz,  Stiglitz,  v 629 

Minas,  Dietrich  v 333 

Mines,  Pritchard  v 203 

Morissey  v.  Clevdand,  etc., 

R.  Co 90 

Murphy  v.  State 226 


N 


National  Casualty  Co.,  West 

V 479 

Neff,  Mason  v 704 

Niles,  Roderv 4 

Norwood,  Craig  ▼ 104 


Pfau,  Coffin  V 384 

Pickett  V.  Toledo,  etc.,  R.  Co.  26 
Pittsburgh,    etc.,    R.    Co.   v. 

Kephert 621 

y  Ellis 172 

V.  Lamm 389 

Powell,  Kuhn  v 131 

PTOTjier,    etc.,    Mfg.    ci.'V. 

Tilford 164 

Pritchard  v.  Mmes 203 

Public  Sav.,  etc,  Co.  v.  Man- 
ning  239 


R 


Raub  V.  Lemon 69 

Roderv.  Niles 4 


S 


Schnaus,  Burger  v 614 

Shaw.  V.  Bankers,  etc.,  Ins. 

Co 346 

Shell,  Aultman,  etc.,  Mach. 

Co.  V 19 

Simmons  v.  Parker 403 

Smith,  Continental  Ins.  Co.  v.401 

—  V.  Toth 42 

Southern  R.  Co.  v.  Weiden- 

brenner 314 

State,  Murphy  v 226 

,  Parker  v 186 

V.  Tuesburg  Land  Co. .  .556 


State,  ex  rel.,  Miami  County 

Bank  v 360 

^1 v 628 

— -7,   Title    Guaranty,    etc., 

Co.  V 268 

Stiglits  V.  Migatz 529 

Stouffer,  Chicago,  etc.,  R.  Co. 
▼ 190 


T 


Thomas  v.  Thomas 101 

Thompson,    Union    Traction 

Co.  V 183 

Thorn,  Eikenbeny  v 468 

Tilford,  Premier,  etc.,   Mfg. 

Co.  V 164 

Tipton   Realty,   etc.,  Co.   v. 

Kokomo  Stone  Co 681 


CASES  REPORTED. 


vii 


T^tle  Guaraiity,  etc,  Co.  y. 

State,  ex  rel 268 

Toledo,  etc.,  R.  Co.  v.  CowaiL375 

,  Pickett  y 26 

Toth,  Smith  v 42 

Town    of    New    Cariiale    ▼• 

Tuller 230 

Trabue,  Kirk  v 466 

Taesbun;  Land  Co.,  State  y..565 
TuUer,  Town  of  New  Cariiale 

y 230 


U 


Union  Traction  Co.  y.  Thomp- 
son  183 


Vandalia  Coal  Co.  y.  Alsopp;  .649 
Vandalia  R.  Co.  y.  Parker. . .  146 
Voorhees  y.  Cragun 600 

W 

Waehfltetter  y.  Johnaon 659 

y. 680 

Wainwright    Trust    Co.    y. 

Dulin 200 

Watts  y.  Chicago,  etc.,  R.  Co.  61 
Weidenbrenner,  Southern  R. 

Co.y 314 

Wenger  y.  Clay  Tp 640 

West  y.  National  Casualty  Co.479 
Western  Brass  Mfg.  Co.  y. 

Haynes  Auto.  Co 524 


GASES  CITED 


Abelman  v.  Haehnel,  57  Ind. 

App.  15 145,215 

Abicht  V.  Searls,  154  Ind.  594 . .  414 
Acme  Bedford  Stone  Co.  v. 

MoPhetridge,  35  Ind.  App. 

79 381 

Adam,  Meldrum,  etc.,  Co.  v. 

Stewart,  157  Ind.  678 636 

Aetna  Life  Ins.  Co.  v.  Fallow, 

110  Tenn.  720 493 

Akron  Milling  Co.  v.  Leiter, 

57  Ind.  App.  394. 703 

Alabama  Lumber  Co.  v.  Keel, 

125  Ala.  603 321 

Alberti  v.  New  York,  etc.,  R. 

.Co.,  118  N.  Y.  77 439 

Alexander  v.  Johnson,  144  Ind. 

82 239 

V.  Swaokhamer,  105  Ind. 

81 638 

AUen  V.  Keily,  17  R.  I.  731. .  .312 

V.  Kersey,  104  Ind.  1. .  .587 

V.  Puritan  Trust  Co.,  211 

Mass.  409 369,  372 

Alsman  v.  Walters,  184  Ind. 

566 506 

Amburgy  v.  Burt,  etc..  Lum- 
ber Co.,  121  Ky.  580 520 

American    Bondmg    Co.    v. 
State,  ex  rel.,  40  Ind.  App. 

559 229 

American   Car,   etc.,    Co.   v. 

Adams,  178  Ind.  607 99 

American  Cent.  life  Ins.  Co. 

V.  Rosenstein,  46  Ind.  App. 

537 41 

American  Credit,  etc.,  Co.  v. 

Hecht  &  Co.,  137  Ky.  261 .  .493 
American  Ins.  Co.  v.  Henley, 

60  Ind.  515 402 

American  Nat.  Bank  v.  Fidel- 
ity, etc.,  Co.,  129  Ga.  126.  .369 
American  Plate  Glass  Co.  v. 

Nicoson,  34  Ind.  App.  643.  .318 
American  Surety  Co.  v.  Lau- 

ber,  22  Ind.  App.  326 283 

American,  etc..  Trust  Co.  v. 

Gibson   County,    146  Fed. 

871 407 

Ames  v.  Ames,  46  Ind.  App. 

597 542 

Anderson  v.  Evansville  Brew. 

Assn.,  49  Ind.  App.  403 24 

V.  lipe,  114  Ind.  464. ...  140 

V.  TannehiU,  42  Ind.  141 .415 


Angola  R.,  etc.,  Co.  v.  Butz, 

52  Ind .  App.  420 .432 

Annadall   v.   Union   Cement, 

etc.,  Co.,  165  Ind.  110 141 

Anvil  Mining  Co.  v.  Humble, 

153  U.S.  540 246 

ArbucMe  v.  Swim,  123  Ind. 

208 388 

Archey  v.  Knight,  61  Ind.  311.305 
Aspy  V.  Lewis,  152  Ind.  493.  .506 
Atchison,    etc.,     R.     Co.    y. 

Townsend,  71  Kan.  524. .  .425 
Atkinson  v.   Maris,  40  Ind. 

App.  718 214 

Atlee  V.  Fink,  75  Mo.  100. . .  .239 
Aurelius  v.  Lake  Erie,  etc.,  R. 

Co.,  19  Ind.  App.  584 430 

Avery  v.  Board,  etc.,  71  Mich. 

538 688 


Bagnell  v.  Broderick,  13  Pet.* 
436 575 

Bailey  v.  City  of  Cambridge, 

174  Mass.  188 100 

Bair  v.  Frischkom,151  Pa.  St. 
4gg I2g 

Baird  v.  kirtJand,  8  Ohio  ♦2i 
73,74 

Baker  v.  McCune,  82  Ind. 
339 413,666 

Baker  v.  Wilmington,  etc.,  R. 
Co.,  118N.  C.  1015 67 

Bakes  v.  GUbert,  93  Ind.  70.  .415 

Baltes  Land,  etc.,  Co.  v.  Sut- 
ton, 32  Ind.  App.  14 9 

Baltimore,  etc.,  K.  Co.  v. 
Conoyer,  149  Ind.  524 434 

V.  District  of  Columbia, 

10  App.  Cas.  (U.  S.)  111. .  .223 

V.  Peck,  53  Ind.  App.  281.222 

V.  Quillen,  34  Ind.  App. 


330 318,394 

V.  Walker,  41  Ind.  App. 


588 150,378 

Balzer  v.   Waring,   176  Ind. 

585 163 

Barber  Asphalt  Pav.  Co.  v. 

City  of  Wabash,   43   Ind. 

App.  167 477 

Barker  v.  Savage,  45  N.  Y.  191  56 
Barnes  v.  Sammons,  128  Ind. 

596 373 

Barr  v.  Vanalstine,  120  Ind. 

590 670 


ivill) 


CASB8  CITBD. 


J 


iz 


Bairett  v.  Lewis,  106  Ind.  120.415 
Barton  v.  Anderson,  104  Ind. 

678 4 

V.  Gray,  67  Mich.  622. . 

141,142 

Bateman  v.  Miller,  118  Ind. 

345 674 

Battennan  v.  Albright,  122  N. 

Y.  484 674 

Beahler  v.  Clark,  32  Ind.  App. 
99Q .540 

Beck  y.  Qotff.'  180  fnd.'sl! !  i  !700 
Bedford     Quarries     Co.     v. 

Bough,  168  Ind.  671. ... .  .379 

Beebe  v.  Koshnio,  65  Mioh. 

604 141 

Beecher  v.  Peru  Trust  Co.,  49 

Ind.  App.  184 448,  453 

Ben  V.  Longworth,  6  Ind.  ^3.309 

V.  Shafifer,  154  Ind.  413.619 

Belt  R.,  etc.,  Co.  v.  MoClain, 

58  Ind.  App.  171 16 

Bennett  v.  Evansville,  etc.,  R. 

Co.,  177  Ind.  463 381,  382 

V.  Sovereign  Camp,  etc., 

168  8.  W.  1023 246 

Bergeron  v.  Miles,  88  Wis.  397 

699,700 

Bernina,  13  App.  Cas.  (L.  R.) 

1 429 

Beseman  v.  Pennsylvania  R. 

Co.,  50  N.  J.  L.  235 397 

Billings  V.  Head,  184  Ind.  361.254 
Billman  v.  Indianapolis,  etc., 

R.  Co.,  76  Ind.  166 329 

Birke  v.  Abbott,  103  Ind.  1 . .  .676 
Bizby  V.  Casino  Co.,  14  Misc. 

346 313 

Bixler  v.  Modem  Woodmen, 

etc.,  112  Va.  678 248 

Blacks  V.    Catlett,   3   littell 

(Ky.)  140 699,700 

Blaemire  v.  Barnes,  173  Ind. 

657 102 

Blair-Baker     Horse     Co.     v. 

First  Nat.  Bank,  164  Ind. 

77 432 

Blake  v.  Mmker,  136  Ind.  418.574 

Mock  V.  Butt,  41  Ind.  App. 

487 Ill 

Board,  etc.,  v.  Bonebi^e,  146 

Ind.  311 ...124 

V.  Mutchler,   137  Ind. 

140 429 

V.   Newark   City  Nat. 

Bank,  48  N.  J.  Eq.  51 370 

Boes  V.  Grand  Rapids,  etc., 
R.  Co.,  59  Ind.  App.  271 .. . 
158,510 

Boggs  V.  Boggs,  46  Ind.  App. 
397 612 


Boltz  V.  O'Connor,  45  Ind. 

App.  178 700 

Boord  v.Boord,  163  Ind.  307.534 
Boorman  v.  Suannuchs,  42  Wis. 

233 600 

Boothby  v.  Androscoggin,  etc., 

R.  Co.,  51  Me.  318 397 

Borden  v.  Clark,  26  Mich.  410.611 
Bossert  v.  Qeis,  57  Ind.  App. 

384 f^^6l6 

Bourrett  v.  Chicago,  etc.,  R. 

Co.,  121 N.  W.  (Iowa)  380. .  58 
Bowen  v.  Laird,  166  Ind.  421 .  83 

V.  Preston,  48  Ind.  367.  .666 

Bowers  v.  Cherokee  Bob,  45 

Cal.  495 308 

Bowman  v.  Mitchell,  97  Ind. 

155 413 

Boyd  V.  Pfeiffer,  95  Ind.  599.388 
Boyer  v.  Fiedeman,  34  Ind.  72.374 
Boxley  v.  Collins,  4  Blackf. 

320 306 

Bracken    v.    Rushville,    eto.. 

Road  Co.,  27  Ind.  346 643 

Brackenridge  v.  State,  27  Tex. 

App.  513 , 134 

Brackneyv.  Fogle,  156  Ind. 

536 398 

Brady  v.  Garrison,  178  Ind. 

469 104 

Breedlove  v.  Bundy,  96  Ind. 

319 114 

Brenner  v.  Quick,  88  Ind.  546.670 
Brittonham  v.  Robinson,  22 

Ind.  App.  536 391 

Brophy  v.  Richeson,  137  Ind. 

114 577,581,588,597 

Brown  v,  American  Steel,  ete., 

Co.,  43  Ind.  App.  560 343 

V.  Armfield,  155  Ind.  150.648 

V.  Bemhamer,  159  Ind. 

538 374 

V.  Brown,  168  Ind.  654. .  104 

V.    Clements,    3    How. 

«Q5Q 579 

v.*  I^t' Nat.' Bank,"  i37 

Ind.  655 237 

V.  Hitoheock,  173  U.  S. 

473 582 

V.  Huger,  21  How.  305.  .587 

V.   MarMand,   22   Ind. 


App.  652 283 

V.  Ogg.  85  Ind.  234 599 

V.  Searle,  104  Ind.  218.  .658 


Bruce  v.  Bissell,  119  Ind.  525.505 
Bruns  v.  Cope,  182  Ind.  289 . .  510 
Brunson  v.  Henry,  140  Ind. 

455 Ill 

Buchanan   v.    Buchanan,    22 

L.  R.  A.  (N.  S.)  464,  note.  .111 
V.  Cain,  57  Ind.  App.  274.492 


CASES  CITED. 


BuUook  V.  Wihninffton,  etc, 

R.  Co..  105  N.  C.  180 66 

Btinoh  Y.  Grave,  111  Ind.  351.675 
Bundy  v.  Town  of  Montioello, 

84Ind.  119 360 

Bunneman  v.  Wagner,  16  Or. 

433 203 

Burger  y.  Taxicab  Motor  Co., 

66  Wash.  676 170 

Burgett  V.  Bothwell,  86  Ind. 

149  304 

Burke  v.'Child,  21*  Wall.' 441!  .273 

v.  Mead,  159  Ind.  252. .  50 

Burkhalter  v.  Jones,  32  Kan. 

5 50 

Burley    Tobaooo    Society    v. 

Gillaspy.  61  ^^  Am.  583.477 
Burton  v.  Morrow,  12^  Ind. 

221 274 

Calloway  y.  Mellett,  15  Ind. 

366 395 

Cameron  v.  Boeger,  200  HI. 
g4 550 

CampbeU '  V.'  Bradford,' '  166 
Ind.  451 506 

V.  Faacon,  73  Kan.  675.  .357 

Cajgar  v.  Fee,  140  Ind.  572.  .374 

Carmel  Nat.  Gas,  etc.,  Co.  v. 
SmaJl,  150  Ind.  427 395 

Carpenter  v.  Carpenter,  70  HL 
467 74 

y  Sheldon,  22  Ind.  250. .  135 

Cason  y.  Grant  County  De- 
posit Bank,  97  E^.  487 85 

Cassell  y.  Lowry,  164  Ind.  1 .  .416 

Catholic  Order,  etc.,  y.  Col- 
lins, 51  Ind.  App.  285 40 

Caulfield  y.  Polk,  17  Ind.  App. 
429 687 

Cawfield  y.  Ashyille  St.  R. 
Co.,  Ill  N.  C.  597 56 

Cawley  y.  Jean,  189  Mass.  220.  50 

Cazier  v.  Hinohey,  143  Mo. 
203 673 

Chandler  y.  Cheney,  37  Ind. 
391 414 

y.  Schoonoyer,  14  Ind. 

324 216 

Chapman  &  Dewey  Lumber 
Co.  y.  St.  Francis  Leyee 
Dist.,  232  U.  S.  186 598 

Cheney  y.  Unroe,  166  Ind.  550.237 

Chicago,  etc.,  Co.  y.  Lewis, 
156  Ind.  232 548 

Chicago  Fum.  Co.  y.  Cronk, 
36Tnd.  App.  591 133 

Chicago,  etc.,  R.  Co.  y. 
Banes,  116  Ind.  126 593 

y. ,  164  Ind.  143. 17,  96 


Chicago,  etc.  R.  Co.  y.  Dinius, 

18a£id.596  .129 

y.  Gloyer,  154  Ind.  584.  .382 

y.   Hamerick,   50   Ind. 

App.  425 212 

y.  Lain,  181  Ind.  386. .  .380 

y.  Lawrence,   169  Ind. 

319 478 

y.  Reyman,  166  Ind.  278. 
1^  445 

—  y.  'Spiiker,  134  ind.'  380 .'.  429 

—  y.  State,  ex  rel.,  159  Ind. 
237 98 

y. ,  158  Ind.  189. . .  98 


Childress  y.  Lake  Erie,  etc., 
R.  Co.,  182  Ind.  251 101 

Christian  y.  Highlands,  32 
Ind.  App.  104 373 

Christmas  y.  Gains,  14  Wall. 
69 274 

City  &  County  y.  Hindry,  40 
Colo.  42 283 

City  of  Alpena  y.  Title  Gkuuv 
anty,  etc.,  Co.,  158  Mich. 
678 280 

City  of  BlufPton  y.  McAfee, 
23  Ind.  App.  112 99 

City  of  East  Chicago  y.  Gil- 
bert, 59  Ind.  App.  613.. 96,  100 

City  of  Frankfort  y.  Irvin,  34 
Ind.  App.  280 239 

City  of  Fort  Wayne  y.  Ros- 
enthal, 75  Ind.  156 235 

City  of  Gary  y.  Giesel,  59  Ind. 
App.  565 627 

City  of  Greenfield  y.  Bhiok,  42 
Ind.  App.  645 235,  239 

City  of  Indianapolis  y.  Mul- 
kily,  38  Ind.  App.  125 99 

City  of  Philadelphia  y.  Nich- 
ols, 214  Pa.  St.  265 284 

y.  Steward,  195  Pa.  St. 

309 293 

City  of  St.  Louis  y.  Myers,  113 
U.S.  566 591 

V.  Von  Phul,  133  Mo. 

561 293 

City  of  Terre  Haute  y.  Lauda, 
58  Ind.  App.  480 96,  100 

y.  Terre  Haute  Water 

Works  Co.,  94  Ind.  305 599 

City  of  Union  City  y.  Murphy, 

176  Ind.  597 633 

City        of       Valparaiso        y. 

Schwerdt,  40  Ind.  App.  608.  99 
City  of  Vincennes  y.  Tnuis,  28 

Ind.  App.  523 430 

Cincinnati,    etc.,    R.    Co.    y. 

Armuth,  180  Ind.  673 130 

y.  Butler,  103  Ind.  31. .  224 


r 


CASES  CITED. 


Cmeiimati,   eto.*   R.   Co.  v. 

Harris,  61  Ind.  290 374 

■  V.  Hiltzhauer,  90  IncL 

486 224 

—   V.    Metiopolitan    Nat. 

Bank,  54  Ohio  St.  60 637 

Citizens   Bank    v.   Leonhart, 

126Ind.  206 449 

Citizens  Nat.  Bank  v.  Judy, 

146Ind.  322 701 

Citizens  St.  R.  Co.  v.  Sutton, 

148  Ind.  169 100 

Citizens    TeL    Co.    v.    Fort 

Wayne,  etc.,  R.  Co.,  63  Ind. 

Anp.  230 633 

Clanc  V.  Lineberger,  44  Ind. 

223 374 

V.  Stephenson,  73  Ind. 

480 616 

T.  Wilmington,  etc,  R. 

Co.,  109N.  C.  430 67 

Oaypool  v.  Jaqua,  135  Ind. 

4997: 632 

Oeveland  v.  Obenohain*  107 

Ind.  591 519 

Cleveland,    etc.,    R.    Co.    v. 

Baker,  24  Ind.  App.  152. ..  140 
v.  Beale,  42  Ind.  App. 


588 378 

—  V.  Clark,  51  Ind.  App. 

392 433 

V.  DeBolt,  10  Ind.  App. 


Cobum  ▼.  Webb,  56  Ind.  96. .  87 
Coohran  v.  Town  of  Shiriey, 

43  Ind.  App.  453 99 

Coddington  v.  Canaday,  157 

Ind724d 374 

Coffinv.  State,  144  Ind.  578. .  10 
Cohen  v.  Reiohman,  55  Ind. 

App.  164 702 

Coldien  v.  Ninde,  120  Ind.  88.103 
Colwell  V.  Aetna  Bottle,  etc., 

Co.,  33  R.  I.  531 160,  170 

Combfl  v.  Combs,  56  Ind.  App. 

656 647,203 

Comer  v.  Light,  175  Ind.  367.532 
Commercial    Club,    etc.,    v. 

Hilliker,  20  Ind.  App.239.  .427 
Commercial  Life  Ins.  Co.  v. 

McOinnis,  50  Ind.  App.  630.494 
v.  Schrqyer,176Ind.654.  41 


App.  174 395 

V.  Federle,  50  Ind.  App. 
App.  147 123 

—  V.  Fobmd,  174  Ind.  411.380 

—  V.  Harrington,  131  Ind. 
326 462 

—  V.  HeaUi,  22  Ind.  App. 
47 613 

—  V.  King,  23  Ind.  App. 
673 400 

—  V.  Kline,  29  Ind.  App. 
390 319 

—  V.  Lynn,  171  Ind.  589. . 
460,461,462 

—  V.  Nichols,  52  Ind.  App. 
349 126 

—  V.  Nowlin,  163  Ind.  497.548 

—  V.  Pace,  179  Ind.  415. .  .437 
V.  Ritchey,  185  Ind. .647 


—  v.  Rums^,  52  Ind.  App. 
371 ^,465 


V.  Starks,  58  Ind.  App. 

341 438 

Vl'Wisi^uurt,'  iei'lnd. 

208 324 

Clore  V.  Smith,  45  Ind.  App. 

340 505,506 

dute  V.  Fisher,  65  Mich.  48. . 

578,579,680 


Commercial  Union  Assur.  Co. 

v.  State,  ex  rel.,  113  Ind.  331  37 
Commercial  Union,  etc.,  Co.  v. 

,  113  Ind.  331 492 

Commonwealth  v.  £yler»  217 

RkSt.  512 627 

Conner  v.  Neff ,  2  Ind.  App. 

364 387 

Conrad  v.  State,  144  Ind.  290.110 
Consolidated    Stone    Co.    v. 

Staggs,  164  Ind.  331 445 

Cooper  y.  Schlesinger,  111  U. 

S.  148 697 

V.  Wabash  R.  Co.,  11 

Ind.  App.  211 150 

Coppock  V.  Austin,  34  Ind. 

App.  319 67 

Covington  v.  Bass,  88  Tenn. 
49^ ggQ 

Craig  V.'  Bennett,'  146  Ind.  '574^574 
Crawford  v.  Southern  R.  Co., 

106  Ga.  870 56 

Creamery,  etc,  Mfe.  Co.  v. 

Hotsenpiller,  24  Ind.  App. 

122 381 

Crissom  V.  Moore,   106  Ind. 

296 671 

Cronkhite  v.  Nebeker,  81  Ind. 

319 85 

Crotz  V.  A.  R.  Beck  Lumber 

Co.,  34  Ind.  App.  577 575 

Croxall  v.  Sherrerd,  5  Wall. 

268 505 

Culley  V.  Jones,  164  Ind.  168 

696,701 

Cunningham    v.    Castle,    127 

App.lMv.  580 169 

Curryer  v.  Oliver,  27  Ind.  App. 

424 163 

Dahlstrom  v.  Featherstone,  18 
Idaho  179 550 


zii 


CASES  CITED. 


Danforth  v.  Fisher,  75  N.  H. 

Ill 170 

Darby  v.  Vinnedge,  63  Ind. 

App,  626 670 

Davies  v.   BiJdwin,  66  Mo. 

App.  677 142 

Davis  V.  Meroer  Lumber  Co., 

164  Ind.  413 484 

V.   Neighbors,   34  Ind. 

App.  441 414 

V.  Rainsford,  17  Mass. 

207 ; 593 

Deal  V.  Plass,  69  Ind.  App. 

185 687 

Dean  v.  Pennsylvania  R.  Co., 

129  Pa.  St.  614 429,  430 

Deans  v.  Wilming:ton,.etc.,  R. 

Co.,  107N.C.  686 67 

Decker  v.  Yohe,  179  Ind.  243.478 
Dediick  v.  Baumgartner,  46 

Ind.  App.  403 . 445 

Deeter  v.  Burk,  59  Ind.  App. 

449 158 

Delaware,  etc..  Canal  Co.  v. 

Pennsylvania   Coal   Co.,   8 

WaU276 540 

Denton  v.  Arnold,   151  Ind. 

188 413 

Derry  v.  Derry,  74  Ind.  560.  .666 
Desaman  v.  Butler  Bros.,  118 

Minn.  198 550 

Des  Moines,  etc.,  Works  v. 

Marxen  &  Rokahr,  87  Neb. 

684 283 

Devers  v.  Howard,  144  Mo. 

671 293 

Dewey  v.  State,  ex  rel.,  91 

Ind.  173 286.288 

Diedrich       v.       Northwestern 

Union  R.  Co.,  42  Wis.  248.600 
Dillier  v.  Cleveland,  etc.,  R. 

Co.,  34  Ind.  App.  52 435 

Ditton  V.  Hart,  175  Ind.  181 .  .388 
Dodge  V.  Kinzy.  101  Ind.  102.414 
Dodge   Mfg.    Co.   v.    Krone- 
witter,  57  Ind.  App.  190 .. .  124 
Dolse    Bros.  Co.  v.  Chaney, 

145  Pac.  1119 .......294 

Domestic  Block  Coal  Co.  v. 

DeArmey,  179  Ind.  592 96 

Doney  v.  Laughlin;  50  Ind. 

App.  38 540,541 

Dononue  v.  St.  Louis,  etc.,  R. 

Co.,  91  Mo.  357 56 

Dorr  V.  Cory,  108  Iowa  725.  .701 
Douglass  V.  McCarer,  80  Ihdl 

91 .: 112 

DriscoU  V.  Penrod,  176  Ind. 

19 3 

Dromgold  v.  Royal  Neighbors, 
'     etc.,  261  m.  60. ... . . .  .493,  494 


Drumm-Flato    Com.    Co.    v. 

Bank,  92  Mo.  App.  326 638 

Ducket  v.  National  Mechan- 
ics Bank,  86  Md.  400..369,  370 
Duckwall  V.  City  of  New  Al- 
bany, 25  Ind.  283 223 

Dudley   v.    Toledo,   etc.,    R. 

Co.,  65  Mich.  655 278 

Dull  V.  Cleveland,  etc.,  R.  Co., 

21  Ind.  App.  571 68 

Duncan  v.  Bateman,  23  Ark. 

327 688 

Dimkman   v.    Wabash,    etc., 

Co.,  95  Mo.  232 56 

Dunton  v.   Howell,   60   Ind. 

App.  183 158 

Durham  v.  Shaimon,  116  Ind. 

403 453 

Durbin       v.       Northwestern 

Scrai>er  Co.,  36  Ind.  App. 

123 445 

Duvall  v.  Atlantic  Coast  line 

R.  Co.,  134  N.  C.  331 429 

Duzan  v.  Myers,  30  Ind.  App. 

227 425 

Dwenger  v.  Branigan,  95  Ind. 

221 416 

Dwiggins  v.  Clark,  94  Ind.  49.478 
Dyer  v.  Woods,  166  Ind.  44.  .633 

East  v.  Ambum,  47  Ind.  App. 

630 648 

Edwards  v.  Ogle,  76  Ind.  302 

676,581 

Edmondson  v.  Com,  62  Ind. 

17 682 

Egbert  v.  Lake  Shore,  etc.,  R. 

Co.,  6  Ind.  App.  350 389 

Eigenmann  v.  Eastin,  17  Ind. 

App.  580 110 

Elenck  v.  Reid,  54  Kan.  579.  .699 
Elgin   City   Banking   Co.    v. 

Hall,  119  Tenn.  548 611 

Elgin  Dairy  Co.  v.  Shepherd, 

183  Ind.  466 124,  126 

Elliott  V.  Cale,  113  Ind.  383.  .667 
V.  Wanamaker,  55  Pa.  St. 

67 142 

Emmons  v.  Kiger,  23  Ind.  483.587 
English  V.  English,  182  Ind. 

675 206 

Evansville  Fum.  Co.  v.  Free- 
man, 57  Ind.  App.  676 445 

Evansville,    etc.,    ft.    Co.    v. 

Darting,  6  Ind.  App.  376. .  15 
Evansville,  etc..  Traction  Co. 

V.  Johnison,  54  Ind.  App. 

601 55,266 

EviU  V.  ConweU,  2  Blackf .  133.309 

Fabry  v.  Biyan,  80  HL  182. .  .313 


CASES  CITED. 


ziii 


Fairmoiint,    ete.,     Assn.    v. 

Downey,  146  Ind.  603 329 

Farmers   Loan,   etc,   Co.   v. 

Canada,  etc.,  R.  Co.,  127 

Ind.  250 687 

Fanners  Mut.  Fire  Ins.  Co.  v. 

Jackman,  35  Ind.  App.  1. 

. .  .249,  250,  253,  489,  492,  494 
Farmers  Nat.  Bank  v.  Coyner, 

44  Ind.  App.  335 162 

Fami  v.  Tesson,  1  Black 309.  .209 
Farr  v^  Rouillard,  172  Mass. 

303 284 

Farris  v.  Jones,  112  Ind.  App. 

498 339 

Fast  V.  State,  ex  rel.,  182  Ind. 

606 373 

Fatio  V.  Myer,  163  Ind.  401.  .520 
Fanrote  v.  State,  ex  rel.,  110 

Ind.  463 286,  287,  288 

Federal     Life     Ins.     Co.     v. 

Arnold,  46  Ind.  App.  114. .  37 
Ferguson  v.  Boyd,   169  Ind. 

537 68.  73,  74,  75,  76,  78 

Ferris  v.  Cravens,  65  Ind.  262.599 
Fidelity,  etc.,  Co.  v.  Rankin, 

33  0kL7 369 

¥1nk  ▼.   Cleveland,   etc.,   R. 

Co.,  181  Ind.  539 397 

F^baugh  V.  Trough,  57  Ind. 

App.  421 657 

First  Nat.  Bank  v.  Hartford 

Firelns.  Co.,95U.  S.  673..  40 

V.  Ruhl,  122  Ind.  279. .  .448 

V.  Rupert,  178  Ind.  669. 

448  663 
— ^VlTighe,'49Neb.*299..\  73 
Fisher  v.  Brown,   104  Mass. 

259 369 

V.  Groflf,  182  Ind.  29 158 

Fitch  V.  MiUer,  200  lU.  170. . 

73,  74 

Flagg  V.  Mann,  2  Sumn.  486. 

,.73,74. 

Fleece  v.  Orear,  83  Ind.  200.  .416 
Fletcher  v.  Holmes,  32  Ind. 

497 71 

V.  Phelps,  28  Vt.  257. . .  .600 

Flint  y.   Hubbard,    16  Colo. 

App.  464 550 

V.  Norwich,  etc.,  Trans. 

Co.,  34  Conn.  554 15 

Floiy  V.  Wilson,  83  Ind.  391 ..  104 
Ford  V.  Gamer,  15  Ind.  298. . 

274,275 

Fort  V.  White,  68  Ind.  App. 

524 621 

Fouch  V.  Wilson,  60  Ind.  64.  .415 
Founer  v.  Smith,  31  Neb.  107.639 
Fowler  v.  Maus,  141  Ind.  47. 

413,669,670,679 


Fowler  Utilities  Co.  v.  Chaf- 

fln  Coal  Co.,  43  Ind.  App. 

438 613 

Fox  V.  Town  of  Monticdlo, 

83  Ind.  483 332 

Francis  V.Porter,  7  Ind.  213..  71 
Frain  v.  Burgett,  152  Ind.  55. 

670,671 

French-Glenn  Live  Stock  Co. 

V.  Springer,  185  U.  S.  47. .  .683 
Fry  V.  Hare.  166  Ind.  415. . .  .666 
V.  P.  Bannon  Sewer  Pijw 

Co.,  179  Ind.  309 86 

Fudge  y.  Marquell,  164  Ind. 

447 161,162 

Fults  y.  Monro,  202  N.  Y.  34.310 

GkJe  y.  Mayhew,  161  Mich. 

96 611 

Gallagher  v.  Giddings,  33  Neb. 

222 73 

Garrett  v.  Weinberg,  64  S.  C. 

127 118 

Gary  Land  Co.  v.  Giiesel,  179 

Ind.  204 677,  688,  600 

Gassett  v.  Glazier,  165  Mass. 

473 142 

Ghazzam  v.  Phillips,  20  How. 

372 679 

Geisendorff  y.  Cobbs,  47  Ind. 

App.  673 667 

German-American  Ins.  Co.  y. 

Teagley,  163  Ind.  651 494 

German    Fire    Ins.    Co.    v. 

Pitcher,  160  Ind.  392 489 

Germania  Fire  Ins.  Co.  v.  Bar- 
ringer,  43  OkL  279 250 

German    Mut.    Ins.    Co.    v. 

Niewedde,    11    Ind.    App. 

624 489 

Giberson  y.  JoUey,  120  Ind. 

301 448 

Gibson  y.  Chouteau,  13  WalL 

92 575 

v.  Whip  Pub.  Co.,  28 

Mo.  App.  450 10 

Gieseke  v.  Johnson,  116  Ind. 

308 373 

Gilford   v.    Gilford,   68   Ind. 

App.  665 203 

Gilbert  y.  Bakes,  106  Ind.  558.415 
Gii>e  v.  Cummins,   116  Ind. 

611 306 

Gish  v.  Insurance  Co.,  13  L. 

R.  A.  (N.  S.)  826,  note. . .  .249 
Glens     Falls     Ins.     Co.     v. 

Michael,  167  Ind.  659 250 

Globe  Mut.  Life  Ins.  Co.  y. 

Wolflf,  95  U.  S.  326. . .  .493,  495 
Goodwin  v.   Davis,   15  liid. 

App.  120 373 


xiv 


CASES  CITED. 


Goodwin  v.  Owen,  55  Ind.  243..412 
Goshen  v.  People,  22  Colo. 

270 313 

Gowdy  Gas  Well,  etc.,  Co.  v. 

Patterson,  29  Ind.  App.  261.478 
Grable  v.  McCulloh,  27  Ind. 

472 71 

Graham  v.  Chicago,  etc.,  R. 

Co.,  39  Ind.  App.  294 324 

V.  Lunsford,  149  Ind.  83.574 

Grand  Lodge,  etc.,  v.  Barwe, 

38  Ind.  App.  308 37 

Grand  Rapids  Ice,  etc.,  Co.  v. 

South   Grand   Rapids   Ice, 

etc.,  Co.,  102  Mich.  227 579 

Grand  Trunk  R.  Co.  v.  Ives, 

144  U.  S.  408 56 

Graves  v.  Fliger,  140  Ind.  25.  .666 
Gray  v.  Robinson,  90  Ind.  527.392 
Gregory  v.  Arms,  48  Ind.  App. 

562 339 

Green  v.  Bryant,  2  Ga.  66 699 

V.  Estabrook,  168  Ind.* 

123 666 

Greenawaldt  v.   Lftke  Shore, 

etc.,  R.  Co.,  165  Ind.  219.  .431 
Grinnell  v.  Hill,  1  Cal.  App. 

492 699 

Grover  v.  Cavanagh,  40  Ind. 

App.  340 700 

Groves  V.  Markes,  32  Ind.  319.  67 
Guaranty  Sav.,  etc.,  Assn.  v. 

Rutan,  6  Ind.  App.  83 593 

Guthiel  V.  Dow,  177  Ind.  149.702 
Gutierres     v.      Albuquerque 

Land,  etc.,  Co.  188  U.  S. 

545 575 


Haggerty  v.  Wagner,  148  Ind. 

625 666,668 

Hall  V.  Brownlee,  28  Ind.  App. 

178 Ill 

V.  Durham,  109  Ind.  434.613 

V.  Marshall,  139  Mich. 

123 673 

V.  Terre  Haute  Elec.  Co., 

38  Ind.  App.  43 162 

Haller  v.   Hawkins,  245  EL 

493 , 673 

Hamilton   v.    Feary,   8   Ind. 

App.  615 145 

V.  Gambell,  31  Or.  328.  .293 

Hamilton,    Harris   &   Co.   v. 

Larrimer,  183  Ind  429 224 

Hanlin  v.   Chicago,  etc.,   R. 

Co.,  61  Wis.  515 397 

Hanna  v.  Island  Coal  Co.,  5 

Ind.  App.  163 560 

Hanover  Fire  Ins.  Co.  v.  Dole, 

20  Ind.  App.  333 494 


Hansel  v.  Morris,   1  Blackf. 

307 208 

Hansford  v.  Van  Auken,  79 

Ind.  157 Ill 

Hardaway  v.  National  Siuety 

Co.,  150  Fed.'465 278 

V, ,  211  U,  S.  552.  .278 


Hardin  v.  Jordan,  140  U.  S. 

371 576,578,581, 

583,  584,  585,  586,  588,  591 
Harker  v.  Burbank,  68  Neb. 

85 208 

Harlan  v.  Brown,  4  Ind.  App. 

319 113 

Harris  v.  Cari>enter,  109  Ind. 

540 506 

Harrison  v.  Wright,  100  Ind. 

515 274 

Hart  V.  State,  ex  rel.,  120  Ind. 

83 272,  286,  287,  288 

Hartlage   v.   Louisville,    etc.. 

Lighting  Co.,  180  Ind.  666.446 
HarUey  v.  MiUer,  165  Mich. 

115 169 

Hassam  v.  Barrett,  115  Mass. 

256 74 

Hayes   v.   Johnson,   56   Ind. 

App.  238 388 

V.  Peck,  107  Ind.  389  .  .215 


Hazlett  V.   Sinclair,  76  Ind. 

488 185,418 

Heib  y.  Town  of  Big  Flats,  66 

App.  Div.  88 223 

Heller  v.  Dailey,  28  Ind.  App. 

555 643 

Helm  V.  Philadelphia  life  Ins, 

Co.,  61  Pa.  St.  107 490 

Helms  V.  Cook,  58  Ind.  App. 
269 446 

v.  -^-^l  62  Ind.  App.  -^.203 

Helton  V.  Fastnow,  33  Ind. 

App.  288 520 

Hensfer  v.  Fountain  Park  Co., 

57  Ind.  App.  100 49 

Herrod  v.  State,  ex  rel.,  15  Ind. 

App.  648 287 

H.  G.  Olds  Wagon  Works  v. 

Coombs,  124  Ind.  62 593 

Hignera  v.  United  States,  5 

Wall.  827 587 

Hill  v.  Ward,  45  Ind.  App.  458.448 
Hilton  V.  Sloan,  37  Utah  359.673 
Hines  v.  Consolidated  Coal, 

etc.,  Co.,  29  Ind.  App.  563.  .283 
V  Driver,  100  Ind.  315.  .467 
V.  LanjETley,  85  Ind.  77.  .415 
HinMe  v.  Hinkle,  20  Ind.  App. 

384 372 

V.  SheUey,  100  Ind.  88.  .388 

Hinshaw  v.  State,   147  Ind. 

334 145 


r 


CASES  CITEIX 


XV 


Hoac:  ▼.  New  York,  etc.,  R. 

Co.,  Ill  N.  Y.  199 429 

fiodson  V.  Quardian  life  Ins. 

Co.,  97  Mass.  144 494 

HoUer  v.  State,  182  Ind.  268.203 
Holthouse  v.  State,  ex  rel.,  49 

Ind.  App.  178 86 

Home  Fire  Ins.  Co.  v.  Wilson, 

176S.  W.  688 249 

Home  Ins.  Co.  v.  Boyd,  19 

Ind.  App.  173 37 

Home    Protection,    etc.,    ▼. 

Avery,  85  Ala.  348 490 

Hoover  v.  Hoover,  116  Ind. 

498 505 

Hopps  V.  Savage,  1  L.  R.  A. 

648,  note 89 

Hopwood  V.  MoCausland,  120 

Iowa  218 60 

Hormel  &  Co.   v.  American 

Bonding  Co.,  33  L.  R.  A. 

(N.  S.)  513,  note 280 

Home  V.  Smith,  159  U.  S.  40. 

£»3,688 

Hoven  v.  Employers'  Liability 

Assur.  Co.,  93  Wis.  201 199 

Howard  v.  AdMns,  167  Ind. 

184  .  .9  477 

V.  Hippeili  isi  ind.'  165'.  648 

V.   Indianapolis  St.   R. 

Co.,  29  Ind.  App.  514 163 

Howe  V.  Frith,  43  Colo.  75. .  .313 

V.  White,  162  Ind.  74. .  .373 

Huber  Mfg.  Co.  v.  Blessing, 

61  Ind.  App.  89 341 

Hu£f  V.  MoCauley,  53  Pa.  St. 

206 643 

Hughes  V.  Davis,  40  Cal.  117 

73,74 

V.  Indiana  Union  Trao- 

ion  Co.,  57  Ind.  App.  202  ..  186 
^  V.  Lockington,  221  IlL 

671 699 

Hulett   V.    Kennedy,   4   Ind. 

App.  33 700 

Hull  &  Argalls  v.   Marshall 

County,  12  Iowa  142 599 

Humphrey  v.  Davis,  100  Ind. 

369. 112 

Humphrey  v.  Thorn,  63  Ind. 

296... 415 

Humphries  v.  Davis,  100  Ind. 

274 255 

Humboldt   Pure   Ins.   Co.   v. 

Ashby,  57  Ind.  App.  682.  .250 
Hunt  V.  Lake  Shore,  etc.,  R. 

Co.,  112  Ind.  69 30 

V.  Reilly,  24  R.  I.  68. . .  .673 

Hunter  v.  First  Nat.  Bank,  172 

Ind.  62 373 

Hurley  v.  Mclver,  119  Ind.  53.534 


I.  F.  Force    Handle   Co.   v. 

Hisey,  52  Ind.  App.  235. ...  160 
Illinois  Cent.  R.  Co.  v.  Minor, 

69  Miss.  710., 15 

niyes  V.  White  River  light, 

etc.,  Co.,  175  Ind.  118.681,  687 
Imboden  v.  St.  Louis  Union 

Trust  Co.,  1 1 1  Mo.  App.  220. 1 17 
Indei>endent,   etc.,   Stores  v. 

Earles,  57  Ind.  App.  241 ...  134 
Indiana,    etc.,    Ins.    Co.    v. 

Rundell,  7  Ind.  App.  426. .  40 
Indiana  R.  Co.  v.  Maurer,  160 

Ind.  26 222 

Indiana,  etc.,  R.  Co.  v.  Adam- 
son,  114  Ind.  282 145 

Indiana,  etc..  Traction  Co.  v. 

Benadum,  42  Ind.  App.  121.162 
Indiana  Union  Traction  Co.  v. 

Long,  176  Ind.  632. .  .378,  379 
V.  Love,  180  Ind.  442. . 

266,428,431 

V.  Pring,  41  Ind.  App. 

247 383 

V.  Smbner,  47  Ind.  App. 

621 145 

Indianapolis,  etc.,  R.  Co.  v. 

Ballard,  22  Ind.  448 374 

V.  First  Nat.  Bank,  134 


Ind.  127 407 

V.  HiU,  172  Ind.  402. . .  .399 


Indianaiwlis   St.    R.    Co.    v. 

Slifer,  35  Ind.  App.  700 226 

Indianaiwlis    Traction,    etc., 

Co.  V.  Croly,  54  Ind.  App. 

666 66,266 

V.  Kinney,  171  Ind.  612.380 

V.  Matthews,  177  Ind.  88.222 

Indianapolis,    etc.,    Traction 

Co.  V.  Brennan,  174  Ind.  1 

396,687 

Indiiuiapolis,  etc..  Transit  Co. 

V.  Andis,  33  Ind.  App.  626.  .445 
V.  Foreman,  162  Ind.  85.382 


Indianapolis  Union  R.  Co.  v. 

Houlihan,  167  Ind.  494.378,  379 
Inland,  etc..  Coasting  Co.  v. 

Tolson,  139  U.  S.  551 68 

Inland    Steel    Co.  v.  Kiess- 

Img,  174  Ind.  630 101 

In  re  Mertes  Estate,  181  Ind. 

478 129 

International    Hotel    Co.    v. 

Flynn,  238  IlL  636 209 

Interstate  Nat.  Bank  v.  Clax- 

ton,  97  Tex.  669 370 

Irey  v.  Mater,  134  Ind.  238.  .388 
Irvin  V.  Crammond,  68  Ind. 

App.  540 581,688 

V.  Louisville,  etc.,  R.  Co., 

161  Ahi.  489 16 


XVI 


CASES  CITED 


Irvine  v.  Marshall,  20  How. 

668 675 

Ittenbaoh  y.  Thomas,  48  Ind. 

App.  420 09 


James  v.  Howe,  41  Ohio  St. 

696 602 

Jaqua  v.  Witham  &  Anderson 

Co..  106  Ind.  645 4 

Janell  v.  Bnibaker,  160  Ind. 

260 674 

Jarrett  v.  Catddwell,  47  Ind. 

App.  478 636 

Jaseph  v.  Sohnepper,  1  Ind. 

App.  154 387 

Jeffersonville    Mfg.     Co.    v. 

Holden,  180  Ind.  301 123 

Jeffersonville,  etc.,  R.  Co.  v. 

Dunlap,  112  Ind.  93 30 

Jenldns  v.  Chesapeake,  etc., 

R.  Co.,  49  L.  R.  A.  (N.  S.) 

1166,  note 283 

Jessup  v.  Jessup,  7  Ind.  App. 

573 396 

J.  I.  Case,  etc.,  Mach.  Co.  v. 

Sonders,  48  Ind.  App.  603.477 

John  V.  Sewell,  33  Ind.  1 416 

John  Hilt   Lake  Ice   Co.   v. 

Zahrt,  29  Ind.  App.  476. .  .681 
Johnson  v.  Anderson,  143  Ind. 

493  398 

v.'CulVeri  ii6  ind.*278!  .'627 

V.  Gavitt,  114  Iowa  183 

699,700 

V.  Pontius,  118  Ind.  270.  67 

Johnston  v.  Jones,   1   Black 

209 602 

V.  May,  76  Ind.  293 87 

Johnstown  Iron  Co.  v.  Cam- 
bria Iron  Co..  29  Pa.  St.  241.643 
Jonas  V.  Hirshburg,  18  Ind. 

App.  581 478 

Jones  V.  Duff  Grain  Co.,  69 

Neb.  91 560 

V.  Luddington,  180  Ind. 

33 49 

V.  Prudential  Ins.  Co., 

165  S.W.  1106 252 

Jordan  v.  Indianapolis  Water 

Co.,  159  Ind.  337 540 

Joyce  V.  Dickey,  104  Ind.  183.103 
Judy  V.  Citizen,  101  Ind.  18. . 

304,305,307,311 

V.  Jester,  53  Ind.  App.  74. 

145,697,700 

V.  Wame,  54  Ind.  App. 

82 611 

Justice  V.  Justice,   115   Ind. 

201 560 


Kansas  City  V.  Davidson,  164 

Mo.  App.  269 280 

Kean  v.  Calumet  Cuial,  etc., 

Co.,  190 U.S. 452.  .576,  577, 

581,  583,  584,  585, 686,  592, 597 
Eean  v.  Roby,  145  Ind.  221 . . 

577,  578,  681,  585,  688 

Kellev  V.  Whitney,  45  Wis. 

110 611 

Kemper  v.  Campbell,  44  Ohio 

St.  210 73,74 

Kennedy  v.  Medrow,  1  Dalh 

415 668 

Kerlin  v.  National  Accident 

Assn.,  8  Ind.  App.  628 492 

Kern.  v.  Maginmss,  55  Ind. 

469 616 

Kerr  v.  O'Keefe,  138  Cal.  415.313 
Keyser    v.     Sutherland,     69 

Mich.  455 579 

Kilgore  v.  Bruce,   166  Mass. 

XOO  ..**......••.••••  0<7«7,    f  UU 

Killian    v.    Heinzerling,    114 

App.  Div.  410 118 

King  V.  Downey,  24  Ind.  App. 

262 283 

Kinyon  v.  Duchene,  21  Mich. 

498 238 

Knapp  V.  Swaney,  56  Midi. 

345 283,293 

Kneff  V.  Sanford,  63  Wash. 

603 170 

Knickerbocker    Ice     Co.     v. 

Gray,  165  Ind.  140 341 

V.  Surprise,  53  Ind.  App. 

286 581 

Knight  V.  Indiana  Coal,  etc., 

Co.,  47  Ind.  105 643 

Knowles  v.  Knowles,  25  R.  I. 
454 73 

Knust  V. '  Bidiock,'  '59  Walsh. 

141 170 

K6hl  V.  Taylor,  62  Wash.  678. 

699,701 

Koons  V.  Beech,  147  Ind.  137.549 

V.  Blanton,  129  Ind.  383.701 

Korrady  v.  Lake  Shore,  etc., 

R:  Co.,  131  Ind.  261 427 


Lafayette,    etc.,    R.    Co.    v. 

Adams,  26  Ind.  76 529 

Lagler  v.  Roch,  57  Ind.  App. 

79 124 

Lake   Erie,    etc.,    R.    Co.   v. 

Bowker,  9  Ind.  App.  428. .  4 
V.  Chriss,  57  Ind.  App. 

145 130 

V.  Huffman,  177  Ind.  126. 

512,613 


CASES  CTTED. 


zvii 


Lake    Erie,   eto.,   R.  Co.  v. 

JudAy,  19  Ind.  App.  436 ...  114 

V.  Priest,  131  Ind.  413. .  185 

V.  Reed,  67  Ind.  App.  65.627 

Lake  Shore,  etc.,  R.  Co.  v. 

Boyts,  16  Ind.  App.  640. .  .430 

V.  Johnson,  1^  Ind.  548.382 

V.  Mcintosh,   140  Ind. 

261 430 

V.  Myers,  52  Ind.  App. 

59  128 

V.  TettOTs,"  166  ind.'  336.703 


Landers  y.  Beck,  92  Ind.  49. . .  71 
Lane  v.  State,  ex  rel.,  14  Ind. 

App.  673 272,287 

Langfey  v.  Mayhew,  107  Ind. 

198 533,534 

Laramore  v.  Blumenthal,  58 

Ind.  App.  597 340 

Laater  v.  Duckworth,  19  Ind. 

App.  535 628 

Law  ▼.  Long,  41  Ind.  586 672 

Lawrence  v.  Oliver  Typewriter 

Co.,  51  Ind.  App.  434 342 

Leavitt  v.  Terre  Haute,  etc., 

R.  Co.,  5  Ind.  App.  513. .  .266 

Lee  V.  State,  156  Ind.  541 145 

Lemoke  v.   Hendrickson*   60 

Ind.  App.  323 168 

Lengelsen  v.  McOregor,  162 

Ind.  258 343 

Levering  v.  Shockey,  100  Ind. 

658 215 

Lewis  V.  Qodman,  129  Ind. 

369 114 

Leyhan  v.  Leyhan,  47  Ind. 

App.  280 436 

Und^  V.  Smith,  131  Ind.  147.396 
little  V.  Hackett,  116  U.  S. 

366 429 

V.  Williams,  231  U.  S. 

335 582 

Logston  V.  Dingg,  32  Ind.  App. 

168 620 

Lonjs  V.  Straus,  124  Ind.  84.  .702 
Loring  v.  Mdendy,  11  Ohio 

355 73 

Louisville,    etc.,    R.    Co.    v. 

Balch,  105  Ind.  93 114 

v.    Bodenschatz    Stone 

Co.,  141  Ind.  261 60 

V.  Creek,  130  Ind.  139.  .429 

V.  Davis,  7  Ind.  App.  222.224 

V.  Qoodykoontz,  119  Ind. 

Ill 425 

V.  Wood,  113  Ind.  644.  .328 

Louisville,  etc.,  Tractioti  Co. 

V.  Lottich,  69  Ind.  App.  426. 

.123,124,126,130 

Louisville     Underwriters     v. 

Durland,  123_Ind.  544. .. .  37 1 


Lowry  v.  Downe,  160  Ind.  364.215 
Ludberg    v.    Barghoom,    73 

Wash.  476 170,  171 

Lutz  V.   Cleveland,   etc,   R. 
Co.,  59  Ind.  App,  16 

123,126,466 

Lyons  v.  City  of  New  Albany, 

64  Ind.  App.  416 163,  484 


McCarthy  v.  McCarthy,  36 

Conn.  177 73 

McCaslin  v.  State,  ex  rel.,  99 

Ind.  428 599 

McCauley   v.    Schatzley,    44 

Ind.  App.  262 50 

McClelland    v.    Gaston,    18 

Wash.  472 313 

McQoskey    v.     Indianapolis 

Mfg.,  etc..  Union,  67  Ind. 

86 658 

McCoy  V.  Lookwood,  71  Ind. 

319 85 

McDowell  V.  North,  24  Ind. 

App.  435 Ill 

McEwen  v.  Davis,  39   Ind. 

109... 370 

McFadden    v.    Robison,    85 

Ind.  24 699 

Mclntire    v.    Linehan,    178 

Mass,  263 284 

Mclntyre    v.    Murphy,    163 

Mich.  342 307,  309 

Molvers  v.  Walker,  9  Cranch 

•173 583,593 

McKinney  v.  Smith,  106  Ind. 

404 666 

McKnight    v.    Eingsley,    48 

Ind.  App.  372 114 

McLain  v.  Parker,  229  Mo.  68.699 
V.  Wallace,  103  Ind.  662.369 


McLanahan  v.  Griffin,  168  BL 

31 673 

McManus  v.   Carmichael,   3 

lowal 699 

McNeil  V.  Boston  Chamber, 

etc.,  154  Mass.  277 356 

V.  McKain,  33  Okl.  449.169 

MoQuiggan  v.  Ladd,  79  Vt.  90.627 
Magel  V.  Milligan,  150  Ind. 

582 Ill 

Majestic  Life  Assur.   Co.  v. 

Tuttle,  58  Ind.  App.  98. . . 

249,251,489 

Malott  V.  Central  Trust  Co., 

168  Ind.  428 439 

Mandlove  v.  Lewis,  9  Ind.  194.208 
Manhattan  Oil  Co.  v.  Carrell, 

164  Ind.  526 593 

Manning  v.  Wilson,  62  Ind. 

App.  1 633.534 


zviii 


CASES  CITED. 


Mansur  v.  Blake,  62  Me.  38.  .600 

y.  HinkBon,  94  Ind.  305.668 

Marietta  Qlass  Mfg.  Co.  v. 

Pruitt,  180  Ind.  4M. ..... .124 

Marsh  v.  Boyden,  33  R.  L  519.226 
Marshall  v.  Dresoher,  68  Ind. 

359 86,89 

V.  Williams,  21  Or.  268. . 

73,74 

Marsteller  y.  Crapp,  62  Ind. 

369 136 

Martin  y.  Cauble,  72  Ind.  67 

416, 418 

V.  Michigan,  etc.,  R.  Co., 

62  Mich.  468 278 

Mason  y.  Calumet  Canal,  etc., 

Co.,  160  Ind.  699.677,  684,  688 
y.  Deirks  Lumber,  etc., 

Co.,  94  Ark.  107 673 

y.  Hawes,  62  Conn.  12.  .309 
Matchett  y.  Cincinnati,  etc., 

R.  Co.,  132  Ind.  334 434 

Matthews   y.   Goodrich,    102 

Ind.  667 582 

Maxwell   y.    Shirts,   27   Ind. 

App.  529 318 

May  y.  Fletcher,  40  Ind.  575. 

666,670,671 

Mead  y.  Burk,  166  Ind.  677. .  110 
Medical  College,  etc.,  y.  Com- 

mingore,  lA  Ind.  296 388 

Mercer  y.   Corbin,   117  Ind. 

460 223 

Merchants  Nat.  Bank  y.  Nees, 

62  Ind  App. 697 

Merica  y.  Fort  Wayne,  etc.. 

Traction  Co.,  49  ind.  App. 

288 324 

Merriman  y.  Jones,  43  Minn. 

29 688 

Merritt  y.  Dewey,  2  L.  R.  A. 

(N.  S.)  217,  note 86 

Metropolitan  life  Ins.  Co.  y. 

Johnson,  49  Ind.  App.  233.  .494 

y.  Willis,  37  Ind.  App.  48.494 

Meyers  y.  Winona,  etc.,  R. 

Co.,  68  Ind.  App.  616. . . . 

99,101,466 

Miami  County  Bank  y.  State, 

ex  rel.,  61  ind.  App.  360. . 

630,633 

Michigan   Land,   etc.,   Co.   y. 

Rust,  168  U.  S.  689 682 

Mich.  Mut.  life  Ins.  Co.  y. 

Frankel,  161  Ind.  534 621 

y.  Custer,  128  Ind.  26.  .489 

Michigan  Trust  Co.  y.  Prob- 

asco,  29  Ind.  App.  109.111,  116 
Middaugh  y.  Wilson,  30  Ind. 

App.  112 407 


Midland  R.  Co.  y.  Fisher,  125 

Ind.  19 185 

y.  Smith,  125  Ind.  609.  .618 

Miedreich   y.   Rank,  40  Ind. 

App.  393. . .  .650,  551,  563,  657 
Miller  y.  Buchanan,  10  Ind. 

App.  474 699 

y.  Jackson  Tp.,  178  Ind. 

503.  239 

V.  Mahori  178  Mich.  671.208 

y.  Ready,  59  Ind.  App. 

ig5 357 

—^  V.  Vaughn,'  78  Ala.* 323!  .284 
Missouri,    etc.,    R.    Co.    y. 

Brown,  14  Kan.  557 278 

Mitchell  y.  Smale,  140  U.  S. 

406 576,581,584,588 

Mitten    y.     Caswell-Runyan 

Co.,  52  Ind.  App.  521 140 

Mix  y.  Chandler,  44  Dl.  174.  .261 
Model  Automobile  Co.  y.  Ster^ 

Img,  51  Ind.  App.  78 339 

Modem    Woodmen,    etc.,    y. 

Noyes,  168  Ind.  503 37 

Mondamin,  etc.,  Dairy  Co.  y. 

Brudi,  163  Ind.  642 477 

MonongEihela  Riyer,  etc.,  Co. 

y.  Hardsaw,  169  Ind.  147.  .399 
Monroe  y.  City  of  Bluffton,  31 

Ind.  App.  269 239 

Montgome^     County,     etc., 

Soo.  y.  Harwood,  1!26  Ind. 

440 146 

Montello  Salt  Co.  y.  State, 

221  U.S.  452 279 

Moore  y.  Jackson,  35  Ind.  360.208 
Moore-Mansfield,  etc.,  Co.  y. 

Indianapolis,  etc.,  R.  Co., 

179  Ind.  356 688 

Moores  y.  Hare,  144  Ind.  673.606 
Morris  y.   Chicago,   etc.,   R. 

Co.,  45  Iowa  29 66 

y.  Village  of  Saratoga 


Springs,  55  App.  Diy.  263 ..  100 
Morrison  y.  Nevin,   130  Pa. 

St.  344 261 

Morton  y.  Gaffield,  51   Ind. 

App.  28 539,542 

y.  Noble,  22  Ind.  160. . .  71 

Moulor  y.  American  Life  Ins. 

Co.,  Ill  U.  S.  335 40 

Mount  Airy,  etc.,  Grain  Co.  y. 

RunMes,  118  Md.  371 477 

Mt.    Sterling   Nat.    Bank   y. 

Greene,  99  Kv.  262 639 

Moyer  y.  Gordon,   113  Ind. 

282 312 

Muckle  y.  Moore,  134  Pa.  St. 

608 142 

Mulky  y.  Earsell,  31  Ind.  App. 

696 417 


CASES  CITED. 


Mmicie  Electric  Light  Co.  y. 

Joliff,  59  Ind.  App.  349.. 

203,641 

Munde,  etc..  Traction  Co.  v. 

Citizens  Gas,  etc.,  Co.,  179 

Ind.  322 34,77 

Muasey  v.  Scott,  32  Vt.  82. .  .312 
Mutual    Indemnity    Co.    v. 

Thompson,  83  Ark.  575. .  .251 
Myers  v.   Carney,   171   Ind. 

379 506 


National  Masonic,  etc.,  Assn. 

V.  McBride,  162  Ind.  379.  .489 
National  Surety  Co.  v.  Hall- 
Miller,  etc.,  Co.,  104  Miss. 

626 283 

Navarre  v.   City  of  Benton 

Harbor,  126  Mich.  618. ..  .100 
Nave  V.  Flack,  90  Ind.  205. . 

100,328,434 

Neal  V.  Shewalter,  5  Ind.  App. 

147 ..478 

Nebraska  City  v.  Rathbone,     • 

20  Neb.  288 100 

Neidefer  v.  Chastain,  71  Ind. 

363 697 

Nelson  v.  McKee,  53  Ind.  App. . 

344 372 

Neubrand  v.  Kraft,  169  Iowa 

444 169 

New  V.  Jackson,  50  Ind.  App. 

120 24,700 

New  Jersey  Steamboat  Co.  v. 

Brockett,  121  U.  S.  637 15 

New  Kentucky  Coal  Co.  v. 

Albani,  12  Ind.  App.  497.  .381 
New  York,   etc.,   R.   Co.  v. 

Doane,  105  Ind.  92 103 

V.  Hamlin,  170  Ind.  20.  .465 

V.  Martin,  35  Ind.  App. 

669 427 

V.  Rhodes,  171  Ind.  521 .   10 

V.  Bobbins,  38  Ind.  App. 

172 430 

Nichols  V.  Katres,  57   Colo. 

471 550.554 

Nickey  v.  Steuder,  164  Ind. 

189 17,96 

Nielsen  v.  City  of  Albert  Lea, 

91  Minn.  388 550 

Nttes  V.  Cedar  Point  Club,  175 

U.  S.  300 582,  583,  598 

Noble  V.  Davison,  177  Ind.  19.239 

Nod  v.  Ewing,  9  Ind.  37 668 

Noms  V.  Scott,  6  Ind.  App.  18.407 
Northern    Cent.    R.    Co.    v. 

State, exrel., 29 Md. 420...  56 
North  St.  Louis,  etc.,  Co.  v. 

Essex,  157  Mo.  App.  18. .  .206 


Norwell  v,  Cooi>er,  155  Mo. 
App.  445 117 

Ocean  City  Assn.  v.  Schiiver, 

64N.  J.  L.  550 602 

O'Connell  v.  Gillespie,  17  Ind. 
459 304 

O'Brien  v."  Higleyi '  162*  Ind. 

316 49 

Ogbom  V.  City  of  New  Castle, 

178  Ind.  161 548 

Ohio  Fanners  Ins.  Co.  y.  Bell, 

51  Ind.  App.  377 249 

V.  Hunter,  38  Ind.  App. 

11 403 

Ohio,  etc.,  R.  Co.  y.  Walker, 

113  Ind.  196 439 

Ohlwine  v.  Pfaflfman,  52  Ind. 

App.  357 161,700 

Oleson  V.  Lake  Shore,  etc.,  R. 

Co.,  143  Ind.  405 613 

Oolitic  Stone  Co.  v.  Ridge,  174 

Ind.  558 18,478,633 

Omdorff  y.  Jeffries,  46  Ind. 

App,  254   453 

Orten  v.  Tilden,  110  Ind!  131.388 
Osbomy.Hall,  160Ind.  153..  86 
Osborne  y.  Eslinger,  155  Ind. 

351 619 

Overturf  v.  Martin,  170  Ind. 

308 675 

Owings  y.  Jones,  151  Ind.  30.116 

Pacific  Mut.  life  Ins.  Co.  v. 

McDoweU,  42  Okl.  300. .  .250 
Packer  v.  Bird,  137  U.  S.  661 .575 
Page  v.  Dwight,  170  Mass.  29. 

309,310 

Paine   y.    Woods,    108   Mass. 

160 600 

Painter    v.     Industrial    Life 

Assn.,  131  Ind.  68 490,  493 

Palacios  v.  Brasher,  18  Colo. 

593 89 

Pahner  y.  Beal,  60  Ind.  App. 

208 647 

y.  Dodd,  64  Mich.  474.  .578 

Pape  V.  Wright,  116  Ind.  502.702 
Parkinson  v.  Thompson,  164 

Ind.  609 49 

Patterson  y.  Browning,   146 

Ind.  160 255 

V.  Soutliem  R.  Co.,  52 

Ind.  App.  618 484 

Payne  v.  Pugh,  54  Ind.  App. 
gg  J  ^  54jg 

Pearee  y.  Dili,'  i49'lnd.'  ise!  !637 
Pearson  y.  Wood,  27  Ind.  App. 

419 10 

P^de  y.  State,  161  Ind.  378.  .305 


CASES  CITED. 


Pence  v.  Makepeace,  65  IncL 

346 216 

Pendergast  v.  Reed,  29  Md. 

898 699,700 

Penn.  etc.,  Plate  Glass  Co.  v. 

Poliiif,  52  Ind.  App.  492.  .621 
Penn  Mutual  Life  Ins.  Co.  v. 

Maner,  101  Tex.  553 134 

Pennsylvania   Co.   v.   Coyer, 

163  Ind.  631 427 

V.  Reesor,  60  Ind.  App. 

636 124 

People  v.  Dow,  155  Mioh.  115.129 
V.  Townkhip  Board,  11 

Mioh.  222 238 

Peoples'  loe  Co.  v.  Employer's 

Loability    Assur.    Co.,    161 

Mass.  122 199 

Perkins  v.  Hayward,  132  Ind. 

95 391 

Perry  v.  Makemson,  103  Ind. 

300 529 

Peterson   v.    liddington,    60 

Ind.  App.  41 445 

V.  Struby,  25  Ind.  App. 


19 560 

Phenix  Ins.  Co.  v.  Pickel,  119 

Ind.  166 37 

PhiUipeburg  Horse,  etc.,  Co. 

V.  Pidebljy,  etc.,  Co.,  160 

Pa.  St.  350 199 

Phoenix  Mut.  Life  Ins.  Co.  v. 

Hinesley,  75  Ind.  1 

490,492,493 

Pickett  v.  Wilmington,  etc., 

R.  Co.,  117  N.  C.  616. .  .56,  67 
Pierce  v.  Pierce,  21  Ind.  App. 

184 534 

V.  Vansell,  35  Ind.  App. 

525 587 

Pillsbury,  etc.,  Co.  v.  Walsh, 

60  Ind.  App.  76 203 

Pitts  &  Cook  V.  Bomar,  33  Ga. 

96 688 

Pittsburgh,   etc.,    R.    Co.   v. 

Atkinson,  51  Ind.  App.  316.394 
Y.  Carlson,  24  Ind.  App. 

569 464 

—  V.  Farmers  Trust,  etc., 

Co.,  183  Ind.  287 203,  647 

V.  German  Ins.  Co.,  44 


Ind.  App.  268 373 

—  V.  Hfes,  165  Ind.  694.  .703 
y.  Idgntheiser,  163  Ind. 

247 434 

—  V.  Reed,  44  Ind.  App. 
635 426,  ^  427 


V.  Richardson,  40  Ind. 


App.  503 15 

—  v.  Rogers,  45  Ind.  App. 
230 381 


Pittsburgh,  etc.,    R.    Co.    v. 

Nash,  43  Ind.  423 192 

V.  Wilson,  161  Ind.  701 

17  gg 

PlatV  v.*  Venniliion,  99'  Fed.' 
366 697 

Plough  V.  Reeves,  33  Ind.  181.387 

Plummer  v.  Indianapolis 
Union  R.  Co.,  66  Ind.  App. 
615 434 

Pope  V.  Branch  County  Sav. 
Bank,  23  Ind.  App.  210. . .  .448 

Porter  v.  Patterson,  42  Ind. 
App.  404 539 

Portland  v.  Bituminous  Pav- 
ing Co.,  33  Or.  307 293 

Power  V.  Arnold  Engineering 
Co.,  142  App.  Div.  401 170 

Prather  v.  ratchard,  26  Ind. 
66  702 

Premier  Motor  Mfg.  Co.  v. 
Tilford,  61  Ind.  App.  164.  .484 

Preston  v.  Bowmar,  6  Wheat 
*582 587 

Price  V.  Walker,  43  Ind.  App. 
619 539 

Provident  Trust  Co.  v.  Dar^ 
rough,  168  Ind.  29 539 

Public  Sav.  Ins.  Co.  v.  Man- 
ning, 61  Ind.  App.  239.492,  494 

Puett  V.  Beard,  86  Ind.  172.  .660 

Puget  Sound  State  Bank  v. 
GaUucci,  82  Wash.  446 294 

Purinton  v.  Maine  Cent.  R. 
Co.,  78  Me.  669 66 

Quality  Clothes  Shop  v.  Kee- 
ney,  67  Ind.  App.  600.203,  641 

Quick  V.  Brenner,  101   Ind. 
230 616 

Radcliff  V.  Radford,  96  Ind 

482 616 

Rader  v.  A.  J.  Barrett  Co.,  69 

Ind.  App.  27 687 

Raley  v.  Evansville  Gas,  etc., 

Co.,  45  Ind.  App.  649 114 

Randall  v.  Ghent,  19  Ind.  271 .  642 
Randleman  v.  Taylor,  94  Ark. 

511 620 

Ray  V.  Baker,  166  Ind.  74. . 

448,  667 

Raynes  v.   Kokomo  Ladder, 

etc.,  Co.,  163  Ind.  316 687 

Reissner  v.  Oxley,  80  Ind.  680.593 
Rennert  v.  Shirk,  163  Ind.  642. 

519.620 

Richardson    v.    Brotherhood, 

etc.,  70  Wash.  76 248 

V.  Sohultz,  98  Ind.  429 .  .666 


CASES  CITED. 


zxi 


Riohey  ▼.  Cleveland,  etc.,  R. 

Co.,  176  Ind.  642 380 

Richie  v.  WaUer,  63  Conn.  155.169 
Richmond  Light,  etc.,  Co.  v. 

Ran,  184  Ind.  117 206 

Richter  v.  Meyers,  5  Ind.  App. 

33 478 

Ridgway  v.  Ludlow,  58  Ind. 

2J8         576  588 

Riggs  V.  RUey ,'  Vl3  Ind.'  208 . '.  520 
Robbins  v.  Magee,  96  Ind.  174.388 
Roberts  v.  Chicago,  etc.,  R. 

Co.,  262  m.  228 464 

V.  Terre  Haute  Elec  Co., 

37  Ind.  App.  664 163 

Robinson  v.  State,  177  Ind. 

263 424 

Robling  v.   Board,  etc.,   141 

Ind.  522 287 

Rogers,  etc.,  Mach.  Wks.  v. 

American  Emigrant  Co.,  164 

U.S.  559 582 

Roman    Catholic    Church   ▼. 

Penn^lvania  R.   Co.,   207 

Fed.  897 397 

Rosenmeier    v.    Mahrenholz, 

179  Ind.  467 518,519 

Ross  V.  Faust,  54  Ind.  471 .. . 

576,581,588 

V.  Smith,  113  Ind.  242.  .134 

Rudisill  V.  Whitener,  15  L.  R. 

A.  (N.  S.)  81,  note 50 

Rump  V.  Woods,  50  Ind.  App. 

347 124,125 

Russell  V.  Stone,  18  Ind.  App. 

543 628 

Rutherford  v.  Prudential  Ins. 

Co.,  34  Ind.  App.  531 490 

Ryan  v.  State,  174  Ind.  468.  .687 


St.  Anthony  Falls,  etc.,  Co.  v. 

Board,  etc.,  168  U.  S.  349.  .575 
St.  Clahr  County  v.  Lovings- 

ton,23WaU.46 587 

St    Louis,    etc.,    R.    Co.    v. 

Coultas,  33  m.  189 209 

V.  Dillard,  78  Ark.  520.  .461 

St  Paul,  etc.,  R.  Co.  v.  Schur- 

meier,  7  Watt.  272 588 

Salem  Bedford  Stone  Co.  v. 

Hobbs,  11  Ind.  App.  27. .  .427 

V.  HQt,  26  Ind.  App.  543.150 

Sanderson  v.  Trump  Mfg.  Co., 

180  Ind.  197 86 

Schier  v.  Cane  Belt  R.  Co.,  45 

Tex.  Civ.  App.  295 319 

Sehmueckle   v.    Waters,    125 

Ind.  265 159 

Schwinn  v.  Perkins,  79  N.  J. 

L.515 305,307,309 


Scott  V.  Cleveland,  etc.,   R. 

Co.,  144  Ind.  125 478 

V.  Edgar,  159  Ind.  38. .  .415 

V.  Hartley,  126  Ind.  239.  45 

V.   Home  Ins.   Co.,  53 

Wis.  238 246 

V.  Lafayette  Oas  Co.,  42 


Ind.  App.  614 648 

V.  Willis,  122  Ind.  1....305 


Scoville  V.  Hannibal,  etc.,  R. 

Co.,  81  Mo.  434 56 

Seaman  v.  Smith,  24  HI.  521 .  .600 
Sebienske  v.  Downey,  47  Ind. 

App.  214 396 

Security  Co.  v.  Arbuckle,  123 

Ind.  518 392 

Security  Laud,  etc.,   Co.  v. 

Bums,  193  U.S.  167 

583,587,593,597 

Seibert  v.  Todd.  31  S.  C.  206.413 

Seitz  v.  Miles,  16  Mich.  455.  .309 

Selvage  v.  Talbott,  175  Ind. 
Q4g 539  54Q 

Shafer"  V.'  Shafer,  i29ind.  394.534 
Shanklin  v.  Franklin  life  Ins. 

Co.,  77  Ind.  268 675 

Shea  V.  City  of  Muncie,  148 

Ind.  14 129 

Shepard    v.    Meridian    Nat. 

Bank,  149  Ind.  532 369 

Sherer  v.  Ingerman,  110  Ind. 

428 701 

Shipman  v.   Keys,   127   Ind. 

353 532 

Shirk  V.  Neible,  156  Ind.  66. . 
159  443  449 

Shively  v.  Bowlby, "  152*  U.  S. 

1 575 

SiddaU  v.  Jansen,  168  111.  43.226 
Seigal  V.  White  Co.,  81  Misc. 

171 170 

Siegmund  v.  Kellogg-Mackay- 

Cameron  Co.,  38  Ind.  App. 

95 274,703 

Simmons  v.  Scarborough,  129 

Ga.  125 373 

Sinclair  v.  Gunzenhauser,  179 

Ind.  78 75 

Sizor  V.  City  of  Logansport, 

151  Ind.  626 581,588 

Skelton  v.  BHss,  7  Ind.  77 599 

Smith  V.  Detroit,  etc.,  Assn., 

115  Mich.  340 312 

V.  Dodds,  35  Ind.  452. ..  112 

V.  Fuller,  138  Iowa  91.  .673 

V.  Jeffries,  25  Ind.  376.  .445 

V.  Mills,  145  Ind.  334. .  .417 

V.  Norfolk,  etc.,  R.  Co., 

114N.  C.  728 266 

V.  Parker,  148  Ind.  127 ..  696 

V.  Reeder,21  Or.  541..306,310 


xxu 


CASES  CITED, 


Snipes  v.  City  of  Winston,  126 

N.  C.374 239 

Snodgrass  v.  Meeks,  12  Ind. 

App.  70 534 

Snyder  v.  Fra«nk,  53  Ind.  App. 

301 246 

Sourse  v.  Marshall,  23  Ind. 

194 208 

Southern  Ind.  R.  Co.  v.  Haiv 

reU,  161  Ind.  689 383 

V.  Martin,  160  Ind.  280.445 

Southern  R.  Co.  v.  Crone,  51 

Ind.  App.  300 77 

V.  Fnedley,  52  Ind,  App. 

192 323 

V.  Howerton,  182  Ind. 

208 294 

V.  Jones,  33  Ind.  App. 

333 395 

Southern  States  Fire  Ins.  Co. 

V.  Vann,  69  Fla.  549 249 

South  Park  Floral  Co.  v.  Ghuv 

vey,  182  Ind.  635 548 

Sovereign     Camp,     etc.,     v. 

lAtham,  59  Ind.  App.  290.  .249 
Sparklin  v.  Wardens,  etc.,  119 

Ind.  535 388 

Spencer  v.  Robbins,  106  Ind. 

580 115 

V.  CommeroiiJ  Co.,  30 

Wash.  520 313 

Sphung   V.  Moore,  120  Ind. 

352 588 

Spitzer  v.  Miller,  35  Ind.  App. 

116 332 

Sprague  v.  Wells,  47  Minn. 
504 209 

Spray  V.  Bertram,  165  Ind.  13.616 
Staffon  V.   Lyon,   104  Mich. 

249 688 

StaQ  V.  Jones,  47  Neb.  706. .  73 
Standard  Boiler  Works  v.  Na- 
tional Surety  Co.,  71  Wash. 

28 281 

Starkey  v.  Starkey,  166  Ind. 

140 208 

Staser  v.  Garr,  Scott  &  Co., 

168  Ind.  131 666 

State  V.  Gilmanton,  9  N.  H. 

461 600 

V.  Louisville,  etc.,  R.  Co., 

177  Ind.  553 129 

V.  Milk,  11  Fed.  389.591,  600 

V.  MiUer,  180  Fed.  796.  .439 

V.     Portsmouth     Sav. 


State,  ex  rel.  v.  Board,  etc., 
170  Ind.  133 339 

V.  Fletcher,  1  Ind.  App. 

581 290,292,293 

V.  Heim,  58  Ind.  App. 


654 292,293 

V.  Indianapolis  Gas  Co., 


163  Ind.  48 548 

—  V.  MoCray,  6  Ind.  App. 

350 286,287 

V.  Sullivan,  74  Ind.  121 . 

285,  287,  288,  289 

V.  Weaver,  123  Ind.  512.332 
V.  Windle,  156  Ind.  648.239 
State  Bank,  etc.,  v.  Lawrence, 

177  Ind.  515 159,449 

State  Life  Ins.  Co.  v.  Jones,  48 

Ind.  App.  186 41 

State  Nat.  Bank  v.  Bennett,  8 

Ind.  App.  679 449 

v.  ReiUy,  124  HI.  464. .  .370 


Bank,  106  Ind.  435 
577,  582,  591,  597.  598,  600,  606 
v.  Tuesburg  Land  Co.,  61 


Ind.  App.  555 705 

State,  ex  rel.  v.  Anderson,  31 
Ind.  App.  34 355 


Stauffer  v.  l2nenthal,  29  Ind. 

App.  305 8 

Stepnenson     v.     Monmouth 

Min.,  etc.,  Co.,  84 Fed.  114.284 
Stewart  v.  Brooklyn,  etc.,  R. 

Co.,  90  N.  Y.  588 15 

V.  Union  Mut.  Life  Ins. 

Co.,  155  N.  Y.  257 493 

Stevens  v.' Wooderson,  38  Ind. 

App.  617 673 

Stiles  V.  Easier,  56  Ind.  App.*^ 

88 203,424 

Stokes  V.  Anderson,  118  Ind. 

533 412 

Stoner  v.  Rice,  121  Ind.  51 . . 

576,  577,  578,  580.  588 

Stoneroad  v.  Stoneroad,   158 

U.S.  240 585 

Storms  V.  Stevens,  104  Ind.46 .  29 

Stout  V.  Duncan,  87  Ind.  383.208 

V.  McPheeters,  84  Ind. 

5g5 07 

StrickiaJid  v."  Whatley,  142  gW. 
gQ2 129 

Stringer  v.  Frost,  116  Ind.  *477.4g9 
Strohn  v.  Good,  113  Ind.  93.  .415 
Stroup  V.  Stroup,  140  Ind.  179.671 
Summers  v.  Tamey,  123  Ind. 

560 323 

Sun    Printing,    etc.,    Co.    v. 

Moore,  183  U.  S.  642 477 

Supreme  Court  of  Honor  v. 

Sullivan,  26  Ind.  App.  60. . 

248,494 

Supreme  Tent,  etc.,  v.  Volkert, 

25  Ind.  App.  627 248 

Supreme  Tnbe,  etc.,  v.  Hall, 

24  Ind.  App.  316 490 

Sweetser  v.  Odd  Fellows,  etc, 

Assn.,  117  Ind.  97 490 


CASES  CITED. 


zxiii 


Talbot  V.  Meyer,  183  Ind.  585.645 
Tall  V.  Baltimore  Steam  Paok-  ' 

et  Co.,  90  Md.  248 15 

Taylor  v.  Stephens,  165  Ind. 

200 506 

V.  Stoekwell,  66  Ind.  605.667 

V.  Taylor,  174  Ind.  670.  .702 

Teachout  v.  Van  Hoesen,  76 

Iowa  113 699,701 

Templer  v.  Lee,  55  Ind.  App. 

433 300 

V.  Munoie  Lodge,  ete.,  50 

Ind.  App.  324 490 

Terre  Haute,  etc.,-  R.  Co.  v. 

Crawford,  100  Ind.  550 526 

V.Graham,  95  Ind.  286..  65 

V.  McCorkle,   140  Ind. 

613 324 

Teacher  v.  Merea,   118  Ind. 

586 157,613 

Thaeker  v.  Chicago,  etc.,  R. 

Co.,  159  Ind.  82 378,  379 

Thomasaon  v.  Brown,  43  Ind. 

203 449 

Thompson  v.  McCorkle,  136 

Ind.  484 668 

V.  Peck,  115  Ind.  612. .  .636 

Thomburg    v.    Wiggins,    135 

Ind.  178 413 

Thorogood  v.  Bryan,  8  C.  B. 

115 429 

Tibbetts  v.  O'Connell,  66  Ind. 

171 304,310 

Tieman  v.  Jackson,  8  L.  Ed. 

234,  note 274 

Tippecanoe  Loan,  etc.,  Co.  v. 

Cleyeland,  etc.,  R.  Co.,  57 

Ind.  App.  644 16,  176 

V.  Jester,  180  Ind.  357 .  124 

Tishbein    v.    Paine,    52   Ind. 

App.  441 478 

Todd  V.  Badger,*  134*  Ind.' 204!  321 
Toledo,  etc.,  R.  Co.  v.  Cosard, 

6  Ind.  App.  222 185 

Tolleston  Club  v.  Clough,  146 

Ind.  93 577,  580,  588 

V.  lindgren,  39  Ind.  App. 

448 697,600,601 

V.  State,  141  Ind.  197. . . 

577,  682,  583,  688,  601 


Tolmie  v.  Fidelity,  etc.,  Co., 
41  Misc.  451 199 

Towell  V.  HoUweg,  81  Ind.  154 
208  388 

Town  of  Albion  vi  Hetiick,  90 
Ind.  545 465 

Town  of  East  Hartford  v. 
American  Nat.  Bank,  49 
Conn.  539 369 

Town  of  Enightstown  v. 
Homer,  36  Ind.  App.  139.  .235 


Town  of  Newcastle  v.  Grubba, 

171  Ind.  482 465 

V.  Mullen,  43  Ind.  App. 

280   .  100 

Towns  V.  Smith,i*15  Ind.  480.161 
Tripp  &  Bailey  v.  Insurance 

Co.,  55  Vt.  100 490 

Trustees,  etc.,  v.  Rausch,  122 

Ind.  167 294 

Trustees  of  Schools  v.  SchroU, 

120111.509 691 

Trogdon  v.  Brinegar,  26  Ind. 

App.  441 109 

Union  Cent.  life  Ins.  Co.  v. 

Pottker,  33  Ohio  St.  469. .  .490 
Union,  etc.,  Ins.  Co.  v.  Whet- 

zel,  29  Ind.  App.  658 494 

Union  Pac.  R.  Co.  v.  Cappier, 

66  Kan.  649 266 

V.  Lapsley,  51  Fed.  174.  .429 


^^  ^         —  ^  g    —  —  — -_      -   —  -   - 

United   Railway,  etc.,  Co.   v. 

Dean,  93  Md.  619 16 

United  States  v.  Gratiot,  14 

Pet.  •626 676 

V.  Hodson,  77  U.  S.  396.284 

V.  Maurice,  Fed.  Cas.  No. 

15747 284 

V.  Rio  Grande  Dam,  etc.. 


Co.,  174  U.  S.  690 575 

—  V.  Rundle,  107  Fed.  227.278 

—  V.  Tingey,  6  Pet.  *115. . 
284,286 

v.  Trans-Missouri,  etc., 


Assn.,  166  U.  S.  290 239 

V.  Adoue  &  Lobit,  104 

Tex.  379 369 

V.  First  Nat.  Bank,  etc., 

18  Cal.  App.  437 369 

V.  Peoples  Bank .  .  .  369,  374 

V.  Poetker,  180  Ind.  266. 

198,  280,  290,  292 

United  States  Gypsum  Co.  v. 

Gleason,  135  Wis.  639 283 

United  States,  etc.,  Ins.  Co.  v. 

aark,  41  Ind.  App.  345 494 

United  States  Life  Ins.  Co.  v. 

Lesser,  126  Ala.  668 493 

United  States  Sav.,  etc.,  Co.  v. 

Harris,  142  Ind.  226 396 

Van  Buskirk  v.  Summitville 

Min.  Co.,  38  Ind.  App.  198.674 
Vandalia  Coal  Co.  v.  Yemm, 

176  Ind.  624 343,346 

Vandalia  R.  Co.  v.  State,  ex 

rel.,  166  Ind.  219 98 

V.  StiUweU,  181  Ind.  267.666 

Van  Devanter  v.  Nixon,  5  Ind. 

App.  304 387 


7007 


CASES  CITED. 


Vail  y.  McKenmn,  21   Ind. 
421 699 

Vinson  v.  Flyiin,'64  Ark.'453!312 
Virgin  v.  lake  Erie,  etc.,  R. 
Co.,  55  Ind.  App.  216 125 

Wabash  R.  Co.  v.  Cregan,  23 
Ind.  App.  1 425 

V.  Gretzinger,  182  Ind. 

J55 322 

V.  keister,  163'  Ind.*  609 !!  124 

Wachstetter   v.   Johnson,   61 

Ind.  App.  659 680 

Waddle  v.  Smith,  58  Ind.  App. 
5g7 539 

Wainwright  v.  P.  H.  &*F.*  M*. 

Roots  Co.,  176  Ind.  682 359 

Wait  V.  Westfall,  161  Ind,  648.108 
Walker  v.  Brown,  41  L.  Ed. 

865,  note 274 

V.  Chansler,  153  Cal.  118.312 

Wallace  v.  Thompson,  49  Ind. 

App.  211 383 

Walsn  V.  Aetna  Life  Ins.  Co., 

30  Iowa  133 493 

Walter  A.  Wood,  etc.,  Mfg. 

Co.  v.  Angemeier,  51  Ind. 

App.  258 333 

V.  CaldweU.  54  Ind.  270.407 

Warren  v.  Marshall,  166  Ind. 

88 49 

V.    MiUer,    99   N.    W. 

(Iowa)  127 699 

Warner  v.  Vanalstyne,  3  Paige 

513 670 

Washington     Rock     Co.     v. 

Young,   110  Am.  St.  682, 

note 520 

Waterous,  etc.,  Co.  v.  Village 

of  Clinton,  110  Minn.  267.  .284 
Watkins  v.  Gr^^ory,  6  Blackf . 

113 73 

Watts  V.  Norfolk,  etc.,  R.  Co., 

39  W.  Va.  196 400 

Waymire  v.  Powell,  105  Ind. 

328 237 

Webb  V.  John  Hancock,  etc., 

Ins.  Co.,  162  Ind.  616 418 

Webber   v.    Pere   Marquette 

Boom  Co.,  62  Mich.  626  .  .591 
Welch  V.  Collier,  27  Ind.  App. 

502'. 532,  534 

Welty   V.    Indianapolis,   etc, 

R.  Co.,  105  Ind.  55 55 

West  V.  Cochran,  17  How.  403.583 

V.  Reed,  55  lU.  242 74 

Western    Assurance    Co.    v. 

McAlpine,  23  Ind.  App.  220.493 
Western    Nat.    Ins.    Co.    v. 

Marsh,  34  Okl.  414 250 


Weyer  v.  Second  Nat.  Bank, 

57  Ind.  198 449 

Wheeler  v.  Spinola,  54  N.  Y. 

377 591,600 

Whetsell  v.  Louden,  25  Ind. 

App.  257 534 

Whisnand  v.  Fee,  21  Ind.  App. 

270 534 

Whitaker  v.  McBride,  197  U. 

S.  510 581,588 

White  V.  Luning,  93  U.  S.  514.593 
White  Oak  Coal  Co.  v.  Rivoux, 

88  Ohio  St.  18 170,  171 

Whitaker  v.  Eighth  Ave.  R, 

Co.,  51  N.  Y.  295 223 

White  Sewing  Mach.   Co.  v. 

Richter,  2  Ind.  App.  331 . .  .329 
Whiteside  v.  United  States,  93 

U.S.  247 599 

Whitsett  V.  Womack,  8  Alisu 

466 284 

Wilcox  V.Jackson  13  Pet.*498.575 
Wilcoxon  V.  McGhee,  12  111. 

381 599 

WQey  V.  Gordon,  181  Ind.  252.115 
Willan  V.  Voss,  120  Iowa  500.  50 
Willard  v.  Warren,  17  Wend. 

(N.  Y.)  257 306 

Williams  v.  Atkinson,  152  Ind. 

98     . .  ■     ,    .    ,  520 

v!  Bakerj   62  N.  J.  Eq. 

553 73 

V.  City  of  New  York,'  2U 

N.  Y.  259 100 

V.   Markland,    15   Ind. 


App.  669 283 

V.  Segur,  106  Ind.  368.  .239 


Wilson  V.  Campbell,  75  Kan. 

159 308,309 

V.  Carpenter,  62  Ind.  495 

68,72,73,78 

V.  Fahnestock,  44  Ind. 


App.  35 114 

—  V.  National  Fowler  Bank, 

47  Ind.  App.  689 157,  160 

—  V.  Hoffman,   54  Mich. 
246 579 

V.  National  Fowler  Bank, 


47  Ind.  App.  689 612,  613 

V.  Record,  45  Ind.  App. 

371 526 

Wingate  v.   Harrison  School 

Tp.,  59  Ind.  520 239 

Winship  v.  Crothers,  20  Ind. 

455 618 

Wood  V.  Kuper,  150  Ind.  622.520 
Woods  V.  Board,  etc.,  128  Ind. 

289 55 

V.  Schearer,  56  Ind.  App. 

650 636 


CASES  CITED. 


Woollman  v.  Fidelif^,  etc., 
Co.,  87  Mo.  App.  677 199 

Workingmen's,  etc.,  Assn.  v. 
Leverton,  178  Ind.  161 490 

Wright  V.  Floyd,  43  Ind.  App. 
546 355 

Toung  V.  Citizens  St.  K.  Co., 
148  Ind.  64 226 

V.  Montgomery,  161  Ind. 

68 118,133 


Toiing  V.  Young,  21  Ind.  App. 

509  283 

Yost  V.  Conroy,  92  ind.  464!  !399 

Zenor  v.  Pryor,  57  Ind.  App. 

222 477 

Zentmire  v.  Brailey,  89  Neb. 

158 550 

Zimmerman  y.  Zehendner,  164 

Ind.  .466 539,540 


Statutes  Cited  and  Construed 


Constitution,  Art,  1,  §12 IO9 

9  Stat,  at  Large  619 5g9 

11  Stat,  at  Large  251 585 

14  Stat,  at  Large  253 575 

19  Stat,  at  Large  377 575 

26  Stat,  at  Large  1095 575 

32  Stat,  at  Large  388 576 

U.  S.  Comp.  Stat.  1901  p.  1588 585 

Sections  279,  281  Bums  1914 374 

Section  285  Bums  1914 425 

Section  343a  Bums  1914 167 

Section  344  Bums  1914 T .  110,  158,  203,  208,  424,  703 

Section  348  Bums  1914 158,  203,  208,  424,  647,  703 

Section  350  Bums  1914 323 

Section  351  Bums  1914 641 

Section  362  Bums  1914 428,  461 

Section  400  Bums  1914 290,  291,  453 

Section  401  Bums  1914 290,  291,  453 

Sections  403,  405  Bums  1914 340 

Section  407  Bums  1914 323 

Section  424  Bums  1914 443 

Section  455  Bums  1914 702 

Section  519  Bxuns  1914 II5 

Section  521  Bums  1914 II5 

Section  523  Bums  1914 214 

Section  526  Bums  1914 II7 

Section  562  Bums  1914 322 

Section  587  Bums  1914 646 

Section  592  Bxuns  1914 658 

Section  656  Bums  1914 332 

Section  661  Bums  1914 206,  342 

Section  663  Bums  1914 616 

Section  667  Bxuns  1914 232,  648 

Section  671  Bxuns  1914 547 

Section  672  Bums  1914 102 

Section  679  Bums  1914 621 

Sections  682,  687,  689  Bums  1914 523 

Section  690  Bums  1914 648 

Section  700  Bxuns  1914 136,  290,  291,  323,  453 

Section  717  Bxuns  1914 387 

Sections  732,  733  Bxuns  1914 512 

Section  1088  Bums  1914 510 

Section  1103  Bums  1914 574 

Section  1265  Bums  1914 619 

Section  1391  Bxuns  1914 128 

Section  1394  Bums  1914 607 

Section  1635  Bxuns  1914 187,  188,  227,  228 

Section  1648  Bxuns  1914 187,  229 

Section  1721  Bxuns  1914 ; 341 

Sections  1750-1752  Bums  1914 140 

Section  2423  Bxuns  1914 234 

Section  2786  Bums  1914 532 

Section  2808  Bums  1914 110,  112 

Section  2810  Bums  1914 Ill 

Sections  2981,  2982  Bums  1914 ! .  .373 

Section  3014  Biuns  1914 i665 

(xxvl) 


STATUTES  CITED  AND  CONSTRUED.  xxvii 

Seotion  3027  Bums  1914 435 

Section  3029  Burns  1914 665 

Section  3033  Burns  1914 413 

Section  3037  Bums  1914 673 

Section  3052  Bums  1914 666 

Section  3155  Bums  1914 522 

Section  3957  Bums  1914 71 

Section  4739  Bums  1914 347 

Sections  4740,  4741  Bums  1914 357 

Section  5250  Bums  1914 98 

Sections  5436^5443  Bums  1914 185 

Section  5445  Bums  1914 28 

Section  5447  Bums  1914 28.  29 

Sections  5447-5450  Bums  1914 186 

Section  5707  Bums  1914 185 

Section  5001a  Bums  1914 685,  686 

Section  5901b  Bums  1914 685,  687 

Section  5901c  Bums  1914 687 

Sections  7638-7648  Bums  1914 447 

Sections  7939-7949  Bums  1914 447 

Section  7952  Bums  1914 86,  133 

Section  8017  Bums  1914 378,  379 

Sections  8020ar8020o  Bums  1914 655 

Section  8059  Bums  1914 299 

Section  8083  Bums  1914 304 

Section  8278  Bums  1914 550 

Section  8580  Bums  1914 654 

Section  8683  Bums  1914 439 

Section  908911  Bums  1914 611 

Section  10202  Bums  1914 163 

Section  348  Bums  1908 647 

Section  661  Bums  1908 343 

Section  5195  Bums  1908 321,  324 

Section  5897  Bums  1908 285 

Section  7463  Bums  1908 538 

Section  7605  Bums  1908. ...;.; 234 

Section  7711  Bums  1908 281 

Section  7723  Bums  1908 281,  285,  288,  289 

Section  10465  Bums  1908 128 

Section  10468  Bums  1908 221 

Section  5592  Bums  1901 282,  285 

Section  285  Bums  1894 425 

Section  5592  Bums  1894 285,  286,  287,  288,  289 

Section  6855  Bums  1894 285 

Section  6879  Bums  1894 286 

Section  6888  Bums  1894 287,  288 

Section  7255  Bums  1894 688 

Sections  278,  280  R.  S.  1881 374 

Section  284  R.  S.  1881 425 

Section  343  R.  S.  1881 647 

Section  345  R.  S.  1881 323 

Section  346  R.  S.  1881 641 

Section  391  R.  8.  1881 290,  291,  453 

Section  392  R.  S.  18^1 290,  291,  453 

Sections  394,  396  R.  S.  1881 340 

Section  398  R.  S.  1881 323 

Section  413  R.  S.  1881 443 

Section  439  R.  S.  1881 702 

Section  496  R.  S.  1881 115 

Section  498  R.  S.  1881 115 

Section  500  R.  S.  1881 214 


xxviii  CASES  CITED  AND  CONSTRUED. 

Section  536  R.  S.  1881 322 

Section  666  R.  S.  1881 668 

Section  626  R.  8.  1881 332 

Section  632  R.  S.  1881 647 

Section  638  R.  S.  1881 621 

Sections  641,  646,  648  R.  S.  1881 623 

Section  649  R.  S.  1881 648 

Section  668  R.  S.  1881 135,  290,  291,  323,  463 

Section  676  R.  S.  1881 387 

Sections  690,  691  R.  S.  1881 612 

Section  1047  R.  S.  1881 610 

Section  1057  R.  8.  1881 674 

Section  1433  R.  S.  1881 341 

Sections  1461-1463  R.  a  1881 140 

Section  2269  R.  S.  1881 632 

Section  2291  R.  8.  1881 110,  112 

Section  2292  R.  S.  1881 Ill 

Sections  2468,  2469  R.  S.  1881 373 

Section  2483  R.  S.  1881 666 

Section  2489  R.  S.  1881 436 

Section  2491  R.  S.  1881 666 

Section  2494  R.  S,  1881 666 

Section  2495  R.  S.  1881 413 

Section  2499  R.  S.  1881 673 

Section  2597  R.  S.  1881 622 

Section  2926  R.  S.  1881 71 

Section  3903  R.  S.  1881 321,  324 

Section  4246  R.  S.  1881 285,  286,  287,  288,  289 

Section  5091  R.  S.  1881 286 

Section  5096  R.  8.  1881 286,  288 

Section  6200  R.  S.  1881 86,  133 

8ection''6213  R.  S.  1881 299 

Section"6237  R.  S.  1881 304 

Section  6276  R.  S.  1881 660 

1  R.  S.  1862  p.  471 694 

Acts  1863  p.  25 186 

Acts  1877  p.  82 286,  288 

Acts  1877  k  8.)  p.  61 185 

Acts  1881  (s.  s.)  p.  240 425 

Acts  1883  p.  102 117 

Acts  1883  p.  140 688 

Acts  1885  p.  148 28 

Acts  1886  p.  162 286,  287,  288 

Acts  1885  p.  224 28,  29,  186 

Acts  1891  p.  15. . .' 234 

Acts  1893  p.  294 378,  379 

Acts  1893  p.  315 619 

Acts  1896  p.  233 98 

Acts  1897  p.  318 347,  367 

Acts  1899  p.  58 428,  461 

Acts  1899  p.  170 282,  285 

Acts  1899  p.  405 425 

Acts  1901  p.  104 639 

Acts  1901  p.  665 128,  607 

Acts  1903  p.  49 163 

Acts  1903  p.  338 232,  616,  648 

Acts  1903  p.  426 185 

Acts  1905  p,  45 343 

Acts  1906  p.  65 664 

Acts  1906  p.  219 439 

Acts  1905  p.  521 281.  286,  288,  289 


CASES  CITED  AND  CONSTRUED.  xxiz 

ActB  1905  p.  684 234 

Aet8  1907  p.  163 447 

Acts  1907  p.  221 187,  188,  227,  228 

Acts  1907  p.  266 187,  229 

Acta  1907  p.  266 229 

Acts  1907  p.  354 447 

Acts  1907  p.  558 128,  221 

Acts  1907  p.  580 285 

Acts  1911  p.  145 655,  656,  657 

Acts  1911  p.  193 206,  342 

Acts  1911  p.  415 110,  158,  203,  208,  424,  647,  703 

Acts  1911  p.  437 685,  686,  687 

Acts  1913  p.  65 .102 

Acts  1913  p.  120 611 

Acts  1913  p.  848 645 

AOCB  XVlO  Pt  ouUi  ttititiiffiitfttitttfrttfttrrtttttftttfttff  W/ 


TEXT-BOOKS  CITED 


7  Am.  and  Eng.  Enoy.  Law 
(2ded.)387 66 

8  Am.  and  Eng.  Enoy.  Law 
(2ded.)632 145 

23  Am.  and  Eng.  Enoy.  Law 
(2d.  ed.)  188 642 

Anig;ell,  Watercourses  §41 600 

1  Beach,  Contsucts  §745 142 

1  Blackstone,  Comm.  (Shars- 
wood)  646,  note 73 

Bliss,  Insurance  (2d.  ed.)  §300.493 
Bowers,  Waiver  §308 490 

IC.  J.  1152 407 

2  C.J.  1174 87 

2  C.J.  1199 86 

3  C.J.  1054 103,104 

Clark  &  Marshall,  Corpora- 
tions |732 358 

1  Clark  &  Skyles,  Agency  §39 .  237 

2  Cook,  Corporations  (4th  ed.) 

§715 359 

4  Cooley,  Briefs  on  Ins.  3315. .  199 
Cooley,  Torts  (2d.  ed.)  383. .  .307 

2  Cyc.  793-797 104 

4Cyo.  47 274 

5  Cyc.  516 369 

5  Cyc.  820 209 

7  Cyc.  809,  954 611 

9  Cyc.  481 239 

9  Cyc.  703 209 

9  Cyc.  786 142 

10  Cyc.  773,  774 355 

11  Cyc.  720 261 

13  Cyc.  155 145 

13  Cyc.  777 134 

14  Cyc.  980 673 

19  Cyc.  2 39 

22  Cyc.  62 280 

24  Cyc.  1394 310 

29  Cyc.  436 226 

29  Cyc.  670 45 

29  Cyc.  1040 283 

31  Cyc.  291 407 

36  Cyc.  605 50 

39  Cyc.  836 134 

39  Cyc.  1713 418 

40  Cyc.  573 324 

1  Daniel,  Neg.  Inst.  §700 611 

Davids,  Motor  Vehicles  §209 

170,  171 

1  Dillon,  Mun.  Corp.  (4th  ed.) 

§444 237 

( 


Elliott.  App.  Proc.  §111 189 

246 621 

18 208 

110 

627 435 

2  Elliott,  Contracts  §1566 142 

3  Elliott,  Contracts  §2216 10 

4  Elliott,  Contracts  §3102 193 

1  EUiott,  Evidence  §242 216 

Elliott,  Roads  and  Sts.  (2d  ed.) 

§778 98 

1  Elliott,  Roads  and  Sts«  (3d. 

ed.)  §646 204 

1  Ency.  PL  and*Pr.*668,*6i6!  !294 

5  Ency.  PL  and  Pr.  737 478 

15  Ency.  PL  and  Pr.  528 209 

Ewbank's  Manual  §§10, 115.  .648 
Ewbank*s   Manual    (2a.   ed.) 

§31D 343 

(2d  ed.)  §§90,  91a 621 

§101 103,  104 

§214a 391 

Qreenhood,  Public  Policy  337 
237,239 

Hillard,    Real   Property   (4th 
ed.)546 70 

3  Jarman,  Wills  699 505 

1  Jones,  Conveyancing  §266.  .642 
Jones,  Evidence  (2d.  ed.)  §453.  4 
1  Jones,  Mortgages  (6th  ed.) 

§244 76 

§321 74 

§339 74 

4  Joyce,  Insurance  §3684 37 

4  Kent,  Comm.  537 605 

1  Labatt,  Master  and  Servant 

§2 171 

2  McQuillin,  Mun.  Corp.  §513.239 
4     McQuillin,     Mun.     (Jorp. 

§1690 283 

1  May,   Insurance   (4th  ed.) 
§134 493 

2  May,    Insurance    (4th    ed.) 
§361 489,490 

1  Pomeroy,  Eq.  Jurisp.  §§440- 
445 477 

2  Pomeroy,  Eq.  Jurisp.  §626.  .418 

§817 701 

§1079 370 

) 


TEXT-BOOKS  CITED. 


1R.C.L.341 407 

1R.C.L.1013 89 

2R.C.  L.615 274 

2R.C.  L.  1080 660 

3  R.  C.  lu  549 370 

4R.C.  L.  65 209 

4R.C.  L.97 688 

4R.C.  Ii.101 694 

4R.C.  L.749 193 

4  R.  C.  L.  1189 15 

6R.C.lu856 540 

9R.C.  L.256 613 

1  Sedgwick,  Damages  (9th  ed.) 

§5405-413 477 

2  Shearman  &  Redfield,  Negli- 
genoe  (6th  ed.)  |483. 57 

3  Shearman  &  Redfidd,  Negli- 
gence (6th  ed.)  §733 321 

§735 323 


Tiedeman,  Real  Prop.  §121. .  .671 

§401 505 

2  Tiffany,  Landlord  and  Ten- 
ant §216 309 

2  Tiffany,  Landlord  and  Ten- 
ant §§1505, 1506 313 

2  Thompson,  Corporations 
(2d.  ed.)  §1200 358 

1  Thompson,  Negligence  §232.  57 
§§1289, 1290, 1306, 1307.226 

2  Thompson,  Negligence  (1880 
ed.)  1174 68 

1  Works'  Pttwtice  §§317-327.  .374 
§5364,  485 207 

2  Washburn,   Real  Property 
(4th  ed.)  62 70 

Zane,    Banks    and    Banking, 
§209 639 


CASES  DECIDED 


IN  THX 


Appellate  Court 


OF  THB 


STATE  OP  INDIANA, 

AT    INDIANAPOLIS,    NOVEMBER   TERM,    1915,   IN    THE 
ONE  HUNDREDTH  YEAR  OF  THE  STATE. 


GOLDBEROER     V.     ArCADIAN     WaUKESHA     SpRINGS 

Company, 

[No.  8,818.    Filed  February  4,  1916.] 

1.  Appeal. — Briefs, — Sufficiency. — Where  it  could  be  gathered  from 
appellant's  brief  that  certain  propositions  under  points  and  authori- 
ties were  directed  to  alleged  error  in  the  admission  of  certain  evi- 
dence, the  brief  was  not  so  defective  as  to  preclude  a  consideration 
of  the  alleged  error,    p.  2. 

2.  Evidence. — Written, — Parol  Evidence  to  Explain. — In  an  action 
to  recover  for  medicinal  water  sold  pursuant  to  a  written  order  call- 
ing for  "136  OS  Large  Water,  price  3.50,  25  cs  Lai^ge  Qinger  Ale, 
price  5.00,  5  casks  R.  B.  pts.  Imp.  Style  ale,  price  7.00",  etc.,  parol 
testimony  showing  that  "cs*'  meant  ''oases",  that  "large  water'* 
meant  "large  water  bottles  holding  one-fifth  of  a  gallon",  that  "R. 
B.  pts.  Imp.  Style**  meant  "round  bottom  pints  imported  style**, 
and  that  the  figures  in  the  price  column  meant  price  in  dollars  per 
case  or  cask,  was  properly  admitted,  since  the  order  was  in  itself 
ambiguous,    p.  2. 

From  Allen  Circuit  Court;  J.  W.  Eggeman^ 
Judge. 

Action  -by  the  Arcadian  Waukesha  Springs  Com- 
pany against  Morris  Goldberger.  From  a  judgment 
for  plaintiff,  the  defendant  appeals.    Affirmed. 


2  APPELLATE  COURT  OP  INDIANA, 

Goldberger  v.  Arcadian,  etc.,  Springs  Co. — 61  Ind.  App*  1. 

Vesey  &  Vesey  and  Dick  M.  Vesey^  for  appellant. 
Breen  &  Morris^  for  appellee. 

Caldwell,  J. — Appellee  brought  this  action 
against  appellant  to  recover  for  a  bill  of  medicinal 
water,  etc.,  sold  by  the  former  to  the  latter,  as  per  a 
written  order,  in  part  as  follows: 

Order  Arcadian  Waukesha  Springs  Co.,  June 
4,  '12.      Ship   to  Morris   Goldberger,  at   Ft. 
Wayne,  Indiana.     *    *    ♦ 
No.  Cases.  Price. 

136  cs  Large  Water 3.50 

25  cs  Large  Ginger  Ale 5. 00 

5  casks  R.  B.  pts.  Imp.  Style  ale 7.00 

*    *    *     (Signed)  Morris  Goldberger. '* 

A  trial  by  jury  resulted  in  a  verdict  for  appellee 

for  $670,  on  which  judgment  was  rendered,  from 

which  this  appeal  is  prosecuted.     Appellee 

1.  urges  that  appellant's  brief  is  so  defective  that 
when  measured  by  the  rules  of  this  court 
nothing  is  presented  for  our  consideration. 

2.  However,  we  are  able  to  gather  from  the 
brief    that    appellant    has    directed    certain 

propositions  to  the  alleged  error  of  the  court 
in  hearing  parol  testimony  to  elucidate  the  order. 
Thus,  the  court  heard  such  testimony  respecting 
the  meaning  the  parties  intended  to  convey  by  cer- 
tain abbreviated  words  and  expressions  in  the  order, 
and  in  what  sense  they  are  used.  Thus,  that  '^cs'' 
means  "cases";  that  "large  water"  means  "large 
water  bottles  holding  one  fifth  of  a  gallon";  that 
"R.  B.  pts.  Imp.  Style"  means  "round  bottom  pints 
imported  style";  that  the  figures  set  under  the  head- 
ing "price"  mean  the  price  in  dollars  per  case  or 
cask,  rather  than  the  price  of  the  entire  item. 

Appellant  more  particularly  contends*  that  the 
court  erred  in  hearing  such  evidence  on  the  sub- 
ject of  price,  it  being  his  position  that  the  order  in 
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plain  and  unambiguous  terms  specifies  the  price 
for  the  entire  item  in  each  instance,  and  that  the 
court,  therefore,  in  hearing  parol  testimony  that 
the  parties  intended  the  figures  quoted  to  mean  the 
price  per  case  and  cask,  violated  the  principle  that 
parol  evidence  cannot  be  heard  to  vary  or  cojQtradict 
a  plain,  unambiguous  writing.  The  parties  agree 
that  price  in  dollars  is  meant  by  the  figures  used. 

It  will  be  observed  that  the  order  does  not  in 
terms  si>ecify  the  price  as  being  for  each  case  or 
cask  or  as  the  total  for  each  item,  and  also  that  the 
aggregate  amount  of  the  selling  price  is  not  indicated. 
To  arrive  at  the  total,  it  is  conceded  that  a  calcula- 
tion is  necessary.  Appellant  contends  that  such 
calculation  should  be  a  mere  addition,  arriving  at 
$15.50;  while  appellee  contends  that  there  should  be 
a  series  of  multiplications  and  an  addition,  arriving 
at  $636  as  a  total.  There  was  other  evidence  that 
each  case  contained  fifty  bottles  and  each  cask  one 
hundred  and  twenty  bottles,  or  a  total  of  8,650  bot- 
tles, and  that  on  the  return  of  the  empty  bottles 
api>eUee  allowed  a  credit  of  from  one  cent  to  three 
cents  per  bottle.  It  is  thus  evident  that  if  appeUant 
is  right  in  his  contention,  the  sale  of  the  goods  here 
was  decidedly  a  losing  venture  on  the  part  of  ap- 
I>ellee.  Appellant  testified  as  a  witness  that  the 
water  in  certain  of  the  cases  was  defective,  and  in 
such  condition  it  was  not  worth  to  exceed  $1.75 
I>er  case.  These  observations  are  made,  not  that 
they  are  important,  if  the  written  order  is  plain  and 
unambiguous,  but  to  indicate  that  the  parties  in 
fact  understood  the  order  as  interpreted  by  appel- 
lee, and  as  construed  by  the  court,  through  the  aid 
of  parol  testimony.  In  our  judgment,  however,  the 
order  is  incomplete  and  ambiguous  on  its  face,  to 
the  extent  that  the  court  properly  admitted  the 
parol  testimony  complained  of.    Driscoll  v.  Penrod 
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(1911),  176  Ind.  19,  95  N.  E.  313;  Jaqua  v.  Witham 
&  Anderson  Co.  (1886),  106  Ind.  545,  7  N.  E.  314; 
Barton  v.  Anderson  (1886),  104  Ind.  678,  4  N.  E. 
420;  Lake  Erie,  etc.,  R.  Co.  v.  Bowker  (1893),  9 
Ind.  App.  428,  36  N.  E.  864;  Jones,  Evidence 
(2d  ed.)  §453,  et  seq. 

The  court  did  not  err  in  giving  instruction  No.  9 
or  in  refusing  to  give  No.  6.  It  may  be  said  in  addi- 
tion that  in  the  motion  for  a  new  trial,  error  is  not 
predicated  on  the  giving  of  instruction  No.  9. 
Moreover  in  that  department  of  appellant's  brief 
devoted  to  "points  and  authorities",  neither  of  these 
instructions  is  mentioned.  The  most  that  can  be 
said  is  that  in  such  department  there  is  a  single 
assertion,  unsupported  by  argument  or  authority, 
which  might  be  construed  as  referring  to  instruction 
No.  9.  There  are  no  other  questions  presented. 
Judgment  af&rmed. 

NoTE.~Reported  in  111  N.  E.  316.    See,  also,  under  (1)  3  C.  J. 
1430;  2  Cyo  1013;  (2)  17  Cyo  682,  687. 


BODEB    V.    NiLES. 
[No.  8,912.    Filed  February  4,  1916.] 

1.  Appbal. — Review, — R^usal  to  Strike  Out  Answer. — ^The  overrul- 
ing of  a  motion  to  strike  out  certain  paragraphs  of  answer  was  not 
error,  where  under  the  facts  shown  leave  to  file  such  paragraphs 
was  a  matter  within  the  sound  discretion  of  the  court,   p.  6. 

2.  Contracts. — Breach, — Complaint. — Answer, — In  an  action  for 
breach  of  a  contract  of  employment,  where  the  complaint  was  on 
the  theory  that  the  contract  was  originally  in  parol  and  afterwards 
reduced  to  writing,  and  it  was  manifest  therefrom  that  certain 
obligations  on  the  part  of  plaintiff  had  been  omitted  from  such  writ- 
ing, so  that  the  writing  was  more  in  the  nature  of  a  memorandum 
than  a  definite  contract,  it  was  competent  for  defendant  to  aver  by 
answer  what  the  omitted  provisions  were  and  to  prove  same  by 
parol,  since  under  the  circumstances  the  contract  must  be  deemed 
in  parol  and  is  controlled  by  the  law  governing  parol  oontracts. 
p.  8. 
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3.  Contracts. — Proof  of  Consideration. — ^Where  the  consideration 
of  a  oontraot  is  not  expressed,  parol  evidence  is  admissible  to  show 
same.    p.  8. 

4-  Contracts. — Action  for  Breach, — Findings. — In  an  action  on  a 
contract,  where  there  was  no  finding  that  plaintiff  performed  his 
IMirt  of  the  contract,  nor  of  any  fact  on  which  substantial  damages 
could  be  based,  while  on  the  other  hand  there  were  findings  show- 
ing nonperformance  by  plaintiff,  and  that  plaintiff  was  himself 
responsible  for  the  failure  of  the  enterprise  which  was  to  be  de- 
Teloi)ed,  all  supported  by  the  evidence,  the  judgment  for  defen- 
dant can  not  be  disturbed,    pp.  9,  10. 

6.  Damages. — Failure  to  Assess  Nominal  Damages. — Harmless 
Error. — ^Even  though  plaintiff  is  entitled  to  nominal  damages,  a 
failure  to  assess  such  damages  is  not  ground  for  reversal,    p.  10. 

From  St.  Joseph  Circuit  Court;  Walter  A.  Funk, 
Judge. 

Action  by  Robert  Roder  against  Henry  Q. 
Niles,  Jr.  From  a  judgment  for  defendant,  the  plain- 
tiff appeals.    Affirmed.  ' 

Samuel  B.  Pettingillf  Lenn  J.  Oare  and  Orie 
Parney,  for  appellant. 

Graham  &  Crane,  for  appellee. 

Ibach^  C.  J. — This  is  an  appeal  from  a  judgment 
for  appellee  in  a  suit  brought  by  appellant  to  re- 
cover damages  for  his  wrongful  discharge  during  the 
term  of  his  employment  by  appellee  and  for  addi- 
tional damages  claimed  to  have  been  sustained  by 
him  because  of  appellee's  failure  to  issue  to  him  a 
number  of  shares  of  the  capital  stock  in  a  proposed 
corporation.  The  contract  upon  which  the  action 
is  based  and  which  is  claimed  to  have  been  breached 
is  the  following: 

"Nov.  3,  1911. 
I,  Henry  G.  Niles,  Jr.,  personally  guarantee 
that  the  following  contract  with  Robert  Roder 
will  be  fulfilled  by  the  company  to  be  formed 
about  January,  1912,  for  the  purpose  of  manu- 
facturing gas  mantles  and  other  products  at 
Mishawaka,  Ind.     First,  the  company  when 
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formed,  to  issue  to  said  Robert  Roder,  $750 
worth  of  its  stock,  par  value,  in  payment  of  cer- 
tain supplies  bought  of  said  Roder.  Second, 
said  Robert  Roder  to  be  paid  a  salary  of  $20 
per  week  in  cash  from  July  1st,  1911,  to  July 
1st,  1912,  unless  he  severs  his  connection  with 
the  business  prior  to  that  time,  when  the 
weekly  payment  of  $20  shall  cease.  Third,  on 
July  1st,  1912,  for  the  further  and  complete 
payment  to  Robert  Roder  for  his  services  from 
July  1st,  1911,  to  July  1st,  1912,  the  Com- 
pany is  to  issue  to  said  Robert  Roder  at  par 
value,  the  amount  of  stock  equal  to  $20  for 
each  and  every  week  from  July  1st,  1911,  that 
said  Robert  Roder  has  given  his  time  to  the 
development  of  the  mantle  business,  provided 
that  should  Robert  Roder  sever  his  connec- 
tion with  the  business  prior  to  July  1st,  1912, 
the  company  is  to  issue  to  him  stock  at  its 
par  value  for  an  aggregate  amount  equal  to  $20 
per  week  for  each  and  every  week  from  July 
1st,  1911,  that  said  Robert  Roder  has  been  with 
the  company.  Further,  that  said  Robert 
Roder  is  to  have  the  privilege  of  selling  his 
stock  to  the  company  on  July  1st,  1912,  and 
that  the  company  is  to  have  the  privilege  of 
buying  said  Roder  stock  on  July  1st,  1912,  at 
its  book  value,  as  shown  by  inventory  at  that 
time.  (Signed.)  Henry  G.  Niles,  Jr.  Robert 
Roder." 

Appellant  contends  that  the  court  erred  in  refus- 
ing to  strike  out  appellee's  third  and  fourth  para- 
graphs of  answer  to  the  complaint,  in  over- 
1.    ruling  his  demurrer  to  the  same  paragraphs 
of  answer,  and  in  the  conclusions  of  law  stated 
on  the  facts  specially  found.    There  is  no  merit  in 
the  first  contention  because  the  permission  to  file 
the  additional  paragraphs  of  answer  complained  of 
was  under  the  facts  of  this  case  within  the  sound 
discretion  of  the  trial  court.    These  paragraphs  of 
answer  were  filed  eleven  days  before  the  trial.    The 
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third  paragraph  avers  that  at  the  time  of  and  con- 
temporaneous with  the  execution  of  the  written 
contract  sued  on  and  as  a  consideration  for  its  execu- 
tion, the  parties  entered  into  an  oral  agreement  in 
substance  that  appellant  was  an  expert  gas  mantle 
builder  and  had  valuable  formulae  for  the  manu- 
facture of  marketable  gas  mantles,  and  that  he  also 
had  suitable  machinery  for  equipping  a  plant  of 
that  kind  which  he  agreed  to  sell  to  appellee  for 
$750.  That  appellant  would  organize  and  build  up  a 
gas  mantle  manufacturing  business  for  appellee  and 
put  it  on  a  paying  basis  so  that  appellee  might 
profitably  incorporate  the  business.  Appellant  also 
agreed  to  instruct  appellee  and  his  employes  in  the 
various  processes  employed  by  him  in  the  manu* 
facture  of  the  mantles  and  devote  his  entire  time  to 
the  business.  Appellee  performed  the  conditions 
required  of  him  by  the  oral  agreement,  as  well  as 
the  written  one,  but  that  appellant  faUed  and  re- 
fused to  do  what  was  required  of  him,  that  he  was 
not  an  expert  mantle  maker,  did  not  possess  valu- 
able formulae,  did  not  own  suitable  machinery  for 
the  business,  and  failed  to  sell  and  deliver  suitable 
machinery  therefor  and  that  which  he  did  furnish 
was  wholly  valueless,  so  that  the  mantles  which  ap- 
pellant did  manufacture  were  of  an  inferior  quality 
and  they  were  placed  on  the  market  before  api)ellee 
discovered  that  they  were  not  marketable  and  re- 
sulted in  the  destruction  of  appellee's  business. 
Appellant  did  not  instruct  appellee's  employes  in  the 
art  of  making  mantles  as  he  agreed  to  do  and  did  not 
devote  his  entire  time  to  the  business,  but  volun- 
tarily left  appellee's  employ  on  May  6,  1912.  It  is 
also  averred  that  before  the  action  was  brought,  ap- 
pellee offered  to  return  to  appellant  the  machinery 
which  he  had  furnished,  that  the  business  was  a 
failure,  because  of  appellant's  breaches  of  the  terms 
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of  the  contract,  the  business  was  never  developed 
so  that  it  could  be  profitably  incorporated  and  stock 
issued,  and,  therefore,  appellee  was  prevented  from 
fulfilling  his  contract  and  he  received  no  benefits 
whatever  from  the  services  performed  by  appel- 
lant or  the  supplies  furnished  by  him.  The  fourth 
paragraph  of  the  answer  is  in  many  respects  similar 
to  the  third,  the  principal  difference  is  that  the  fourth 
paragraph  sets  out  in  greater  detail  the  material 
features  of  the  oral  contract  which  were  not  con- 
tained in  the  written  memorandum.  The  complaint 
averred  that  a  contract  was  concluded  between  the 
parties  on  July  1,  1911,  and  was  afterwards  reduced 
to  writing.  The  theory  of  the  pleading  seems  to 
be  that  the  contract  was  in  parol,  and  after- 

2.  wards  was  reduced  to  writing.    It  is  at  once 
manifest,  however,  that  there  is  omitted  from 

such  writing  what  appellant  was  to  do,  what  serv- 
ice he  was  to  perform,  or  what  portion,  if  any  of 
the  equipment  of  the  plant,  or  what  supplies  he  was 
to  furnish  to  entitle  him  to  the  compensation  pro- 
vided for.  The  contract  itself  was  not  a  clear 
and  complete  one,  it  was  more  in  the  nature  of  a 
memorandum  than  a  definite  contract.  Under  such 
circumstances,  it  was  competent  for  appellee  to 
aver  by  answer  what  the  omitted  provisions  were 
and  to  prove  by  parol  the  entire  consideration  which 
appellant  was  to  exchange  to  entitle  him  to  receive 
the  compensation  for  services  and  materials  which 
he  now  seeks  to  recover.  In  other  words,  the  true 
contract  made  by  the  parties  being  partly  in  writ-  . 
ing  and  partly  parol,  it  was  in  law  a  parol  contract, 
governed  and  controlled  by  the  law  affecting  con- 
tracts of  that  nature.  Stauffer  v.  Linenthal  (1902), 
29  Ind.  App.  305,  64  N.  E.  643.    It  has  been 

3.  universally  held  that  where  the  consideration 
of  a  contract  is  not  expressed,  parol  evidence 
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is  admissible  to  disclose  the  true  consideration. 
Howard  v.  AdHns  (1906),  167  Ind.  184,  190,  78 
N.  E.  665,  and  cases  cited;  Baltes  Landj  etc.j  Co.  v. 
Sutton  (1903),  32  Ind.  App.  14,  69  N.  E.  179.  We 
conclude,  therefore,  that  the  overruling  of  appel- 
lant's motions  to  strike  out  the  answers  and  the 
overruling  of  the  separate  demurrers  to  each,  did 
not  constitute  reversible  error. 

But  if  there  was  error  therein,  it  is  clear  from  the 

entire  record   and   particularly   from   the   court's 

findings  of  fact  that  appellant  could  not  have  been 

harmed  by  such  rulings.    In  order  that  ap- 

4.  pellant  might  recover  in  this  action,  it  was 
incuv^bent  upon  him  to  prove  that  he  had 
I>erformed  his  part  of  the  agreement,  entered  into 
between  the  parties,  that  appellee  in  one  or  more 
particulars  failed  to  perform  his  part,  and  that  by 
reason  thereof .  appellant  suffered  substantial  dam- 
age. There  was  no  finding  that  appellant  did  per- 
form his  part  of  the  contract,  but  on  the  contrary, 
there  is  an  affirmative  finding  that  he  did  not. 
There  was  no  finding  of  the  value  of  the  stock  pro- 
posed to  be  issued,  or  of  the  value  of  the  machinery 
and  supplies  furnished  by  appellant  or  that  appel- 
lant was  damaged  in  any  manner  because  he  did  not 
receive  such  stock,  and  no  finding  on  which  sub- 
stantial damages  could  have  been  predicated  The 
absence  of  such  finding  on  the  question  of  damages  is 
a  finding  against  appellant,  as  the  burden  was  upon 
him  to  prove  that  element  of  his  case  to  entitle  him 
to  a  recovery.  The  findings  do  show,  however,  that 
the  business  was  a  failure  and  the  corporation  was 
not  organized  and  no  stock  issued  for  that  reason. 
The  rule  seems  to  be  that  where  suits  are  brought 
for  a  breach  of  contract  to  issue  or  deliver  corporate 
stock,  the  measure  of  plaintiff's  damage  is  the  actual 
value  of  the  stock  at  the  time  it  should  have  been 
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delivered  and  if  it  appears  that  the  stock  had  not 
been  issued  and  would  be  of  no  value  if  issued  plain- 
tiff can  recover  only  nominal  damages.  3  Elliott, 
Contracts  §2216;  Gibson  v.  Whip  Pub.  Co.  (1888), 
28  Mo.  App.  450;  Coffin  v.  State  (1896),  144  Ind. 
678,  43  N.  E.  654,  55  Am.  St.  188.    So  that  in  view 

of  the  state  of  the  record  in  the  case  at  bar 
5.    appellant,  if  entitled  to  any  thing  would  not 

be  entitled  to  more  than  nominal  damages. 
And  the  general  rule  is  that  a  failure  to  assess  nomi- 
nal damages  is  not  reversible  error.  New  York,  etc., 
R.  Co.  V.  Rhodes  (1909),  171  Ind.  621,  86  N.  E.  840, 
24  L.  R.  A.  (N.  S.)  1225;  Pearson  v.  Wood  (1901), 
27  Ind.  App.  419,  61  N.  E.  593. 

The  court  also  finds  that  appellant  by  his  con- 
duct made  it  impossible  for  appellee  to  keep  him  in 
his  employ,  and  the  effect  of  the  findings  on  this 

branch  of  the  case  is  that  appell&nt's  own  con- 
4.     duct  caused  the  failure  of  the  business  and 

prevented  api)ellee  from  performing  his  part 
of  the  contract.  We  are  satisfied  that  the  findings 
were  supported  by  the  evidence,  and  that  the  con- 
clusions of  law  are  fully  justified  by  the  findings. 
Judgment  afi&rmed. 

Note. — Reported  in  111  N.  E.  340.  As  to  parol  evidence  to  show 
consideration,  see  56  Am.  St.  664.  See,  also,  under  (1)  3  Cyo.  328; 
31  Cyo  669;  (2)  9  Cyo  732, 733;  (3)  17  Cyo  648;  (5)  3  Cyo  446. 


Chicago,  Terbe  Haute  and  Southeastern 
Railway  Company  v.  Fisher. 

[No.  8,756.    Filed  November  17,  1915.    Rehearing  denied  February 

4,  1916.1 

1.  Cabbiers. — Carriage  of  Passengers. — DtUy  to  Protect  Passengers. 
— ^A  common  carrier  must  protect  its  passengers  against  the  mis- 
conduct of  its  own  servants,  and,  as  far  as  practicable,  from  violence 
committed  by  strangers  and  oopassengers.    p.  15. 
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2.  Carbibbs. — Carriage  of  Passengers. — Misamduct  of  Fellow  Pass- 
engers,— Duiy  of  Carrier. — ^While  not  insurers  of  the  safety  of 
passengers,  it  is  the  duty  of  a  common  carrier  to  protect  them  from 
the  unprovoked  assault  or  misconduct  of  a  fellow  passenger,  where 
its  servants  have  knowledge  of  the  existing  conditions  in  time  to 
afford  such  protection,  or  where  such  servants  have  reason  to  antic- 
ipate that  the  safety  of  passengers  is  imperiled  by  the  misconduct 
of  a  fellow  passenger,    p.  15. 

3.  Carriers. — Carriage  of  Passengers, — Injuries. — Misconduct  of 
PeUow  PcLSsenger. — CompUtint, — ^In  a  passenger's  action  for  in- 
juries sustained  by  the  act  of  a  fellow  passenger,  a  complaint 
showing  the  relation  of  passenger  and  carrier  between  plaintiff 
and  defendant,  that  defendant's  servants  knew  of  a  fight  in  another 
part  of  the  train  in  which  the  fellow  passenger  participated  and  of 
the  latter's  condition  at  and  prior  to  the  injury  to  plaintiff,  that  after 
such  fight  such  fellow  passenger,  who  was  drunk,  angry,  etc.,  was 
negligently  permitted  to  enter  the  coach  in  which  plaintiff  was 
riding,  that  he  fell  upon  plaintiff  and  crushed  and  injured  her,  and 
that  plaintiff's  injiury  occurred  wholly  and  by  reason  of  the  defen- 
dant negligently  and  wrongfully  and  carelessly  failing  to  i>erform 
its  duty*  and  in  negligently  and  carelessly  permitting  said  fellow 
IMissenger  to  enter  the  coach  wherein  plaintiff  was  seated^  was  suffi- 
cient to  withstand  a  demurrer,    pp.  16,  17. 

4.  Negligencb. — Pleading. — Proof. — An  allegation  that  an  act  was 
negligently  done  or  omitted  is  equivalent  to  an  allegation  that 
there  was  a  failure  to  exercise  ordinary  care  in  discharge  of  the 
duty  to  plaintiff,  and  the  allegation  of  an  ultimate  fact  in  reference 
to  the  negligent  failure  to  perform  a  duty  is  sufficient  to  admit 
proof  of  every  evidentiary  fact  necessary  to  show  the  want  of  due 
care.    p.  16. 

6.  Nbgligbncb. — Pleading. — O eneral  Averment. — Sufficiency, — ^A 
general  allegation  of  negligence  is  sufficient  to  withstand  a  de- 
murrer for  want  of  facts,  hence  the  facts  constituting  negligence 
need  not  be  stated  in  detail,    p.  17. 

6.  Appeal. — Remew. — Evidence. — Verdict. — ^Where  the  record  dis- 
closed that  the  verdict  was  fully  supported  by  the  evidence,  there 
was  no  error  in  overruling  the  motion  for  new  trial  upon  the  ground 
of  insufficient  evidence,    p.  18. 

7-  Damages. — Instructions. — Refusal. — ^There  was  no  error  in  the 
refusal  of  an  instruction  setting  forth  that  certain  matters  should 
not  be  considered  in  arriving  at  the  measure  of  damages,  where 
the  court  gave  an  instruction  si>ecifying  what  elements  should  be 
considered,    p.  18. 

8.  Husband  and  Wife. — Wife's  Action  for  Injuries. — Measure  of 
Damages. — Instructions. — In  a  married  woman's  action  for  personal 
injuries,  an  instruction  informing  the  jvaj  that  the  damages  which 
she  might  recover  should  be  limited  to  the  injuries,  if  any,  which 
she  herself  received,  "and  the  consequences  naturally  flowing  there- 
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from*',  was  not  objeotionable  on  the  ground  that  the  quoted  phrase 
was  susceptible  of  being  understood  as  covering  elements  of  dam- 
age for  which  she  could  not  recover,  when  considered  with  the 
other  instructions,  and  in  view  of  the  fact  that  the  verdict  was  not 
such  as  to  show  that  the  jury  was  misled,   p.  18. 

From  Sullivan  Cirouit  Court;  Wm.  H.  Bridwell, 
Judge. 

Action  by  Ida  M.  Fisher  against  the  Chicago, 
Terre  Haute  and  Southeastern  Railway  Company. 
From  a  judgment  for  plaintiff,  the  defendant  ap- 
peals.   Affirmed. 

Lamhj  Beasley,  Dovihitt  &  Crawford  and  William 
F.  Peter,  for  appellant. 

Oscar  E.  Bland  and  John  W.  LindUy^  for  ap- 
pellee. 

MoBAN,  J. — This  was  an  action  for  personal  in- 
juries, which  appellee  claims  to  have  suffered  by 
reason  of  the  negligence  of  appellant,  growing  out 
of  the  misconduct  of  a  fellow  passenger,  while  she 
was  being  transported  on  one  of  appellant's  passen- 
ger trains  from  Jasonville,  Indiana,  to  Linton, 
Indiana.  A  jury  awarded  appellee  damages  in  the 
sum  of  $750.  JVom  a  judgment  on  the  verdict,  ap- 
pellant appeals. 

The  errors  assigned  are:  (1)  overruling  the  de- 
murrer to  the  amended  complaint;  (2)  the  complaint 
does  not  state  facts  sufficient  to  constitute  a  cause 
of  action;  (3)  overruling  appellant's  motion  to 
strike  out  parts  of  the  amended  complaint;  (4) 
overruling  appellant's  motion  for  a  new  trial. 

The  amended  complaint  is  in  one  paragraph  and 
in  substance  states,  that  on  September  30,  1911, 
appellant  was  a  railroad  corporation  operating  a 
railroad  between  Terre  Haute,  Indiana,  and  Sey- 
mour, Indiana,  and  that  appellee  became  a  passen- 
ger for  hire  at  the  station  of  Jasonville,  with  her 
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destination  at  the  station  of  Linton.  At  Jasonville,  a 
large  number  of  drunken  and  boisterous  men  were 
negligently  accepted  by  appellant  as  passengers,  and 
shortly  after  entering  the  smoking  car  a  quarrel 
ensued  between  five  or  six  of  such  drunken  men; 
that  the  conductor  in  charge  of  the  train  saw  the 
altercation,  but  made  no  attempt  to  stop  it.  The 
participants  were  severely  injured  and  blood  flowed 
out  upon  their  clothing  from  cuts  and  bruises,  of 
which  fact  the  passengers  on  the  train  were  aware; 
at  Midland  station  appellant  stopped  its  train  for 
the  purpose  of  taking  on  and  letting  off  passengers, 
and  all  of  the  drunken  passengers  left  the  train  ex- 
cept one,  who  was  negligently  and  wrongfully  per- 
mitted by  appellant  to  go  into  the  ladies'  and  gentle- 
men's coach  where  appellee  was  riding;  that  he  was 
drunk,  angry,  bleeding,  weak  and  pale,  his  face  and 
clothing  were  covered  with  blood,  and  as  he  was 
passing  where  appellee  was  sitting,  he  fell  upon  her 
with  his  full  weight  and  cru^ed  and  injured  her  and 
soiled  her  clothing.  Appellee  at  the  time  was  preg- 
nant and  would  have  been  delivered  of  a  child  with- 
in five  or  six  months;  and  on  account  of  thedrunken 
man  coming  into  the  car,  covered  with  blood  and 
falling  upon  appellee,  she  became  greatly  excited 
and  shocked,  and  from  the  shock,  she  became  ill 
at  the  time,  and  in  consequence  thereof  a  miscar- 
riage occurred  October  6,  1911,  and  that  appellee 
became  a  helpless  wreck  and  is  permanently  in- 
jured. That  prior  to  the  injury,  she  was  strong  and 
healthy,  but  that  since  the  injury  she  has  not  been 
able  to  perform  any  kind  of  labor  by  reason  of  the 
injury  thus  received.  The  injury  occurred  whoUy  by 
reason  of  appellant  negligently,  wrongfully  and 
carelessly  failing  to  perform  its  duties  as  alleged, 
and  in  appellant  negligently  and  carelessly  permit- 
ting the  bleeding  and  angry  passenger  to  enter  the 
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car  where  appellee  was  seated;  that  appellant  oould 
have  prevented  the  drunken  passenger  from  going 
into  said  car  and  should  have  done  so  if  it  had'  per- 
formed its  duty.  Appellant  had  full  knowledge 
of  what  was  taking  place  on  its  car.  Appellee  was 
damaged  in  the  sum  of  $25,000. 

Appellant's  position  that  the  complaint  fails  to 
state  a  cause  of  action  as  against  the  demurrer  for 
want  of  facts  may  be  summed  up  substantially  as 
follows:  The  carrier's  liability  to  a  passenger  for 
the  misconduct  of  a  fellow  passenger  is  contingent, 
depending  upon  the  carrier  having  knowledge  of 
the  misconduct  of  the  fellow  passenger,  or  where  the 
attending  circumstances  are  such  that  the  injury 
to  the  passenger  by  the  fellow  passenger  could  have 
been  reasonably  apprehended  by  the  exercise  of 
due  care ;  that  the  carrier  is  not  responsible  for  sub- 
sequent misbehavior  of  a  passenger  when  the  same 
is  of  a  different  nature  and  kind  and  unrelated;  that 
there  is  no  causal  relation  disclosed  by  the  com- 
plaint between  the  fight  in  one  apartment  of  the 
train  and  the  subsequent  act  which  injured  appellee 
in  another  apartment,  namely,  the  falling  of  one  of 
the  participants  in  the  fight  after  it  had  ceased;  that 
the  facts  pleaded  are  not  such  as  to  disclose  that  ap- 
pellant could  have  reasonably  anticipated  that  the 
safety  of  the  passenger  was  threatened  and  an  in- 
jury likely  to  occur,  especially  in  the  absence  of  an 
averment  that  the  passenger  fell  upon  appellee  as  a 
result  of  his  intoxication. 

The  g:eneral  principle  of  law  defining  the  duty  of 
the  carrier  to  the  passenger  set  forth  and  supported 
by  authorities  in  appellee's  brief  is  not  highly  in- 
structive as  to  the  question  here  involved,  as  the 
case  at  bar  does  not  fall  strictly  within  the  class  of 
cases  to  which  the  general  rule  thus  announced  by 
appellee  is  applicable.    ''A  common  carrier  is  bound, 
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as  far  as  practicable,   to  protect  its .  passengers, 
while  being  oojaveyed,  from  violence  oom- 

1.  mitted  by  strangers  and  copassengers,  and 
undertakes  absolutely  to  protect  them  against 

the  misconduct  of  its  own  servants."  New  Jersey 
Steamboat  Co.  v.  Brockett  (1887),  121  U.  S.  637,  7 
Sup.  Ct.  1039,  30  L.  Ed.  1049.  See,  also,  Stewart  v. 
Brooklyn,  etc.,  R.  Co.  (1882),  90  N.  Y.  688,  43  Am. 
Rep.  185.  The  question  presented  in  this  case  in- 
volved that  degree  of  care  that  the  carrier  is  bound 
to  exercise  to  prevent  injury  to  a  passenger  at  the 
hands  of  a  fellow  passenger,  and  to  its  duty  in  this 
particular  we  have  confined  our  investigation. 
It  may  be  stated  generally  that;  although 

2.  common   carriers   are   not   insurers   of   the 
safety  of  their  passengers,  they  are  in  duty 

bound  to  protect  them  from  the  unprovoked  assault 
or  misconduct  of  a  fellow  passenger,  where  the 
servants  of  the  carrier  have  knowledge  of  the  exist- 
ing conditions  for  a  sufficient  intervening  time  be- 
tween the  acquisition  of  knowledge  and  the  injury 
to  protect  their  passengers;  and  this  is  true  where 
the  carrier's  servants  have  reason  to  anticipate 
from  the  existing  conditions  that  the  safety  of  the 
passengers  is  imperiled  by  the  misconduct  of  a 
fellow  passenger.  United  Railway j  etc.,  Co.  v. 
Dean  (1901),  93  Md.  619,  49  Atl.  923,  86  Am.  St. 
453,  64  L.  R.  A.  942;  Pittsburgh,  etc.,  R.  Co.  v. 
Richardson  (1907),  40  Ind.  App.  603,  82  N.  E.  636; 
Illinois  Cent.  R.  Co.  v.  Minor  (1892),  69  Miss.  710, 
11  South.  101,  16  L.  R.  A.  627;  Tall  v.  Baltimore 
Steam  Packet  Co.  (1900),  90  Md.  248,  44  Atl.  1007, 
47  L.  R.  A.  120;  Evansville,  etc.,  R.  Co.  v.  Darting 
(1892),  6  Ind.  App.  375,  33  N.  E.  636;  Flint  v. 
Norwichf  etc.f  Transportation  Co.  (1868),  34  Conn. 
564;  4  B.  C.  L.  1189,  §611;  Irwin  v.  Louisville,  etc.. 
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R.  Co.  (1909),  161  Ala.  489,  50  South.  62,  135  Am. 
St.  163, 18  Ann.  Cas.  772. 

A  duty  was  owing  from  appellant  to  appellee 

as  the  oomplaint  discloses  the  relation  of  carrier 

and  passenger  existed  at  the  time  of  the   in- 

3.  jury.     And  further  from  the  allegations  of 
the  complaint  the  servants  of  appellant,  who 

were  in  charge  of  the  train  had  knowledge  of  the 
altercation  that  took  place  in  the  smoking  car  be- 
tween the  passenger  who  caused  the  injury  com- 
plained of  and  the  other  participants  thereto,  and 
likewise  had  knowledge  of  the  condition  of  such 
passenger  at  and  before  the  time  the  injury  occurred. 
It  is  alleged  among  other  things,  ''That  one  of  said 
drunken  passengers,  whose  name  is  not  known  to  the 
plaintiff  was  negligently  and  wrongfully  permitted 
by  the  defendant  to  go  into  said  day  ladies'  and 
gentlemen's  coach,  in  which  plaintiff  was  riding. 
That  he  was  drunk,  angry,  bleeding,  weak  and  pale. 
That  his  face,  body  and  clothing  were  completely 
covered  and  saturated  with  blood.  That  he  came 
into  said  car,  and  as  he  was  passing  where  plaintiff 
was  sitting  at  the  time,  he  fell  upon  her  with  his  full 
weight  and  crushed  and  injured  plaintiff,"  etc. 
It  was  held  in  Belt  JR.,  etc.,  Co.  v.  McClain 

4.  (1916),   58  Ind.  App.   171,   106  N.  B.   742, 
that  an  allegation  that  an  act  was  negligently 

done  or  negligently  omitted  is  equivalent  to  an 
allegation  that  there  was  a  failure  to  exercise  or- 
dinary care  in  the  discharge  of  such  duty.  In  the 
case  of  Tippecanoe  Loan,  etc.,  Co.  v.  Cleveland, 
etc.,  B.  Co.  (1915),  57  Ind.  App.  644,  104  N.  B. 
866,  106  N.  E.  739,  it  was  held  that  where  an  ulti- 
mate fact  was  alleged  in  reference  to  the  negligent 
failure  of  a  party  to  perform  a  duty  that  was  owing 
that  such  a  charge  is  sufficient  to  admit  proof  of 
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every  evidentiary  fact  necessary  to  show  the  want 
of  due  oare.    In  the  light  of  these  authorities 
3.     the  allegation  that  the  drunken  passenger 
was  negligently  and  wrongfully  permitted  by 
api>ellant  to  go  into  the  ladies'  coach  where  appel- 
lee was  riding  when  the  injury  occurred,    constitutes 
a  charge  of  negligence,  and  when  read  in  connec- 
tion with  the  general  charge  of  negligence  in  the 
complaint,  "That  said  injury  occurred  wholly  by 
reason  of  the  fact  that  the  defendant  negligently 
and  wrongfully  and  carelessly  failed  to  perform  its 
said   duties  as  herein  alleged,   and  in  defendant 
negligently  and  carelessly  permitting  said  bleed- 
ing, angry  passenger  to  come  into  said  car,  as  afore- 
said, where  plaintiff  was  seated' ^  renders  the  com- 
plaint sufficient  to  withstand  a  demurrer  as  the 
complaint  in  fact  charges  that  the  appellant  negli- 
gently allowed  the  drunken  passenger  to  go  into  the 
car  where  appellee  was  seated  and  by  reason  of  this 
negligent  act  appellee  was  injured.     "It  has  been 
uniformly  held  by  this  court  that  a  failure  to 
5.     state  in  detail  the  facts  constituting  negli- 
gence does  not  render  the  pleading  insufficient, 
and  that  a  general  allegation  of  negligence  is  suffi- 
cient to  withstand  a  demurrer  for  want  of  facts.'* 
Nickey  v.  Steuder  (1905),  164  Ind.  189,  73  N.  E. 
117.     See,  also,  Pittsburgh^  etc.,  R.    Co.  v.  Wilson 
(1904),  161  Ind-  701,  66  N.  E.  899;  Chicago,  etc., 
R.  Co.  V.  Barnes  (1905),  164  Ind.  143,  73  N.  E.  91. 
While  the  complaint    lacks    much    of    being  a 
model  pleading,  no  error  was  committed  by  the 
3.     trial  court  in  overruling  the  demurrer  to  the 
same,  as  the  infirmity  urged  against  it  could 
have  been  reached  by  a  motion  to  make  more  specific. 
No  question  is  sought  to  be  presented  by  the 
second  and  third  assignments  of  error.    An  examina- 
Vol.  61—2 
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tion  of  the  record  discloses  that  the  verdict  is 

6.  fully  supported  by  the  evidence  and  no  error 
was  committed  in  overruling  the  motion  for  a 

new  trial  upon  this  ground. 

This  leaves  for  consideration  the  error  based  upon 

the  refusal  of  the  court  to  give  instruction  No.  33, 

requested  by  the  appellant,  and  in  giving  in- 

7.  struction  No.  34  of  the  court's  own  motion. 
By  instruction  No.  33,  appellant  desired  the 

jury  to  be  informed  by  the  court  that  there  were 
certain  elements  that  it  must  not  take  into  con- 
sideration in  arriving  at  the  measure  of  appeUee's 
damages,  in  the  event  its  finding  was  in  her  favor* 
The  court  of  its  own  motion  properly  informed  the 
jury  what  elements  it  should  take  into  considera- 
tion in  measuring  appeUee's  damages  in  the  event 
it  found  she  was  entitled  to  recover;  hence  there 
was  no  error  in  refusing  the  instruction  requested  by 
appellant.  Oolitic  Stone  Co.  v.  Ridge  (1910),  174 
Ind.  658,  91  N.  E.  944.  The  objection  to  the  giv- 
ing of  instruction  No.  34  is  that  it  was  sus- 

8.  ceptible  of  being  understood  by  the  jury  as 
covering  certain  elements  of  damages,  which 

appellee,  as  a  married  woman,  was  not  entitled  to 
recover.  In  substance  this  instruction  informed  the 
jury  that  appellee's  damages  should  be  limited  to 
the  injuries,  if  any,  which  she  herself  received,  "and 
the  consequences  naturally  flowing  therefrom*'. 
The  phrase,  "and  the  consequences  naturally  flow- 
ing therefrom",  is  the  portion  of  the  instruction 
specifically  complained  of  by  appellant.  This  in- 
struction when  considered  in  connection  with  the 
instruction  given  by  the  court  of  its  own  motion  on 
the  measure  of  damages  could  not  have  misled  the 
jury;  and  in  this  coimection  our  view  is  confirmed  by 
the  amount  of  the  verdict. 
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Finding  no  available  error  in  the  record,   the 
judgment  is  affirmed. 

Note. — Reported  in  110  N.  E.  240.  As  to  who  are  passengers  to 
whom  the  carrier  owes  a  duty,  see  61  Am.  St.  75.  On  liability  of  car- 
rier for  injury  resulting  from  negligent  or  meddlesome  act  of  fellow 
passenger,  see  37  L.  R.  A.  (N.  S.)  724.  As  to  the  duty  of  a  carrier  to 
protect  passengers  against  intoxicated  passenger,  see  8  Ann.  Cas. 
225;  Ann.  Cas.  1912  C  278.  See,  also,  under  (1)  6  Cyc  598,  602, 
604;  (2)  6  Cyc  602;  (3)  6  Cyc  626;  (4,  5)  29  Cyc  570;  (6)  3  Cyc  348; 
(7)  38  Cyo  1711;  (8)  13  Cyc  234,  247. 


The  Aultman  &  Taylor  Machinery  Company 

ET  AL.  V.  Shell. 

[No.  8,932.    Ftted  February'lS,  1916.] 

1.  Appeal. — Findings. — Evidence. — Review. — ^The  court  on  appeal 
can  not  weigh  conflicting  evidence,  but,  where  the  decision  is 
chaJlenged  for  insufficiency  of  the  evidence,  it  will  determine 
whether  there  is  any  evidence  to  support  the  decision,  and  in  so 
doing  will  consider  only  the  evidence  most  favorable  to  the  appellee, 
p.  22. 

2.  Sales. — Fraud. — Evidence, — ^Where  plaintiff,  who  was  experi- 
enced, made  a  personal  examination  of  a  second-hand  traction  en- 
gine before  purchasing  same,  and  relied  on  his  own  judgment  as 
to  its  fitness,  although  he  also  testified  that  defendant's  agent  stated 
that  the  engine  would  do  the  work  if  it  was  as  good  as  recommended 
to  him,  and  that  those  in  charge  of  the  engine  at  the  time  plaintiff 
examined  it  stated  that  it  was  all  right  and  that  leaking  steam 
which  plaintiff  noticed  was  the  result  of  a  loose  bolt,  and  the  engine, 
after  its  purchase  by  plaintiff,  leaked  water  and  steam  so  as  to 
render  it  useless,  etc.,  the  evidence  was  insufficient  to  warrant  a 
finding  that  the  sale  of  the  engine  to  plaintiff  was  induced  by 
fraudulent  representations,    pp.  22,  24. 

3.  Fbaui). — Evidence. — Sufficiency. — FVaud  need  not  be  proved  by  a 
particular  kind  or  class  of  evidence,  but  to  sustain  a  finding  of 
fraud  there  must  be  some  evidence  from  which  fraud  may  be  rea- 
sonably inferred,    p.  24. 

From  Huntington  Circuit  Court;  Samuel  E.  Cooky 
Judge. 

Action  by  Edgar  Shell  against  The  Aultman  & 
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Taylor  Machinery  Company  and  others.  From  a 
judgment  for  plaintiff,  the  defendants  appeal.  Re- 
versed. 

M.  W.  Hopkins  and  Rvssell  T.  MacFall,  for  ap- 
pellants. 

Bowers  &  Feightner^  for  appellee. 

Felt,  P.  J. — This  is  a  suit  brought  by  appellee 
against  the  appellants,  The  Aultman  &  Taylor 
Machinery  Company,  and  the  Huntington  County 
Bank,  to  annul  a  written  order  for  the  purchase  of 
a  traction  engine  and  to  cancel  four  promissory 
notes  and  have  returned  to  him  $100  in  cash  paid 
by  him  on  the  order,  on  the  ground  that  the  order 
was  procured  by  the  fraud  of  appellant,  The 
Aultman  &  Taylor  Machinery  Company,  hereafter 
referred  to  as  the  appellant. 

The  complaint  was  in  one  paragraph  and  was 
answered  by  general  denial.  The  only  error  as- 
signed and  relied  on  for  reversal  of  the  judgment 
rendered  in  appellee's  favor  is  that  the  court  erred  in 
overruling  appellants'  motion  for  a  new  trial,  the 
grounds  of  which  are,  (1)  that  the  decision  of  the 
court  is  not  sustained  by  sufficient  evidence  and  (2) 
is  contrary  to  law. 

Omitting  formal  parts,  the  complaint  in  substance 
alleges  that  in  October,  1912,  appellee  represented 
to  appellant  that  he  desired  to  purchase  a  steam 
traction  engine  for  the  purpose  of  drawing  wagons 
loaded  with  crushed  stone;  that  appellant  by  its 
agent  represented  to  appellee  that  it  had  an  engine 
suitable  for  that  purpose,  and  thereupon  appellee 
entered  into  an  agreement  in  writing  by  the  terms 
of  which  he  agreed  to  purchase  the  engine  for  $500; 
that  as  a  part  of  said  agreement  appellant  warranted 
the  engine  to  be  made  of  good  materials  and  capable 
of  doing  as  much  work  as  any  engine  of  like  size  and 
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capacity  and  to  be  in  good  condition;  that  thereupon 
appellant  shipped  the  engine  to  api>ellee  at  Hunting- 
ton, Indiana,  and  directed  appellee  to  pay  $100  in 
cash  and  to  execute  four  promissory  notes  each  for 
$100,  to  appellant  at  the  Huntington  County  Bank; 
that  after  paying  the  money  and  executing  the  notes 
appellee  learned  that  the  engine  was  not  of  good 
quality,  was  not  fit  to  do  the  work  appellant  rep- 
resented it  would  do;  that  it  was  defective,  in  this 
that  the  boiler  was  so  worn  and  cracked  that  it 
would  not  hold  water;  that  appellee  did  not  know  of 
said  defects  when  he  contracted  for^he  engine  and 
they  could  not  have  been  ascertained  by  ordinary 
inspection;  that  the  boiler  was  absolutely  worthless; 
that  appellee  did  not  know  the  defective  condition 
of  the  boiler  and  engine  and  relied  on  the  warranties 
and  statements  of  appellant  in  regard  thereto  and 
believed  them  to  be  true;  that  said  warranties  and 
representations  were  wholly  untrue,  were  fraudu- 
lently made  and  appellee  was  thereby  misled  and 
deceived  to  his  damage,  the  particulars  of  which  are 
alleged;  that  as  soon  as  he  discovered  the  true  con- 
dition of  the  boiler  he  immediately  notified  appel- 
lant and  it  sent  a  representative  to  Huntington  to 
examine  the  engine,  but  refused  to  repair  the  same; 
that  api>ellee  was  induced  to  enter  into  the  contract 
for  the  purchase  of  the  engine  and  to  execute  the 
four  notes  and  pay  the  $100  to  the  Huntington 
County  Bank  for  appellant,  by  the  fraudulent  rep- 
resentations aforesaid.  Prayer  that  the  bank  be 
enjoined  from  delivering  the  $100  cash  to  its  co- 
appellant  and  be  enjoined  from  transferring  the 
notes,  that  the  contract  and  notes  be  cancelled  and 
that  appellee  have  all  proper  relief. 

Appellant  and  appellee  agree  that  the  complaint 
proceeds  on  the  theory  of  fraud  and  that  the  case 
was  tried  on  that  theory.    The  finding  in  appellee's 
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favor  is  general  and  covers  every  material 

1.  allegation  of  the  oomplaint.  This  court  can 
not  weigh  conflicting  evidence,  but  as  the 
decision  is  challenged  on  the  ground  of  the 

2.  insufficiency  of  the  evidence,  we  are  called 
upon  to  decide  whether  there  is  any  evidence 

from  which  fraud  may  be  reasonably  inferred  or 
found.  The  evidence  relied  upon  to  show  fraud  is  in 
substance  as  follows:  Appellee  testified  that  in 
October,  1912,  he  called  at  appellant's  plaice  of  busi- 
ness and  informed  its  agent,  one  Arthur  Cauble,  that 
he  desired  to  purchase  a  sixteen  horse  power  sec- 
ond-hand engine  to  be  used  in  drawing  wagonsloaded 
with  crushed  stone  to  and  across  a  bridge;  that  said 
agent  told  him  appellant  had  a  second-hand  engine 
that  had  been  recommended  to  him  as  a  good  sixteen 
horse  power  engine  and  that  if  it  was  as  good  as  recom- 
mended to  him  he  believed  it  wotild  do  the  work,  if 
any  sixteen  horse  power  engine  would  do  it,  "but  said 
he  had  never  seen  the  engine  and  he  would  like  to 
have  me  go  and  see  it  for  myself";  that  the  engine 
was  about  twenty-five  miles  from  Indianapolis  in 
the  possession  of  a  man  with  whom  appellant  had 
had  "a  good  bit  of  dealings''  and  "had  always  found 
him  straight,  and  I  could  rely  on  whatever  he  told 
me";  that  the  agent  with  whom  he  talked  did  not  go 
with  him  to  see  the  engine;  that  he  went  and  saw  the 
engine  and  found  it  in  use  and  couldn't  examine  it 
very  well;  that  it  was  running  very  nicely;  that  he 
"talked  to  the  old  gentleman,  but  not  much  to  the 
engineer";  that  the  old  gentleman  told  him  the  en- 
gine was  all  right  and  in  good  shape;  that  he  was 
there  about  twenty  minutes  and  talked  to  no  one 
but  the  old  gentleman  and  the  engineer;  that  he 
looked  the  engine  over  the  best  he  could,  got  down  on 
his  hands  to  see  if  any  thing  was  wrong,  saw  a  place 
where   a  little   steam   was   escaping  and   Was  in* 
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formed  ''there  was  a  stay  bolt  that  was  loose";  that 
no  water  was  coining  out  of  the  place  which  was  un- 
der the  boiler;  that  he  did  not  see  the  stay  bolt  nor 
get  down  under  the  engine  to  see  it,  but  asked  what 
was  "the  cause  of  the  steam  coming  out"  and  the 
engineer,  the  son  of  the  man  who  had  possession  of 
the  engine,  told  him  the  engine  had  fallen  through  a 
bridge,  had  broken  the  thread  on  the  bolt  and  after 
that  it  had  leaked  around  the  stay  bolt,  but  all  it 
needed  was  a  little  tightening  of  the  stay  bolt;  that 
he  got  upon  the  engine,  looked  it  over  as  carefully 
as  he  could,  ''it  seemed  to  look  all  right"  and  he  saw 
nothing  else  wrong  with  it. 

Appellee  also  testified  that  he  had  had  twenty- 
five  years  of  experience  in  using  engines  and  other 
machinery  and  was  an  expert,  and  that  he  would 
have  discovered  anything  wrong  with  the  engine  if 
he  had  gotten  under  it;  that  he  went  to  examine  the 
engine  for  himself  and  to  rely  on  his  own  experi- 
ence and  fitness  to  judge  of  the  engine.  The  evi- 
dence also  shows  without  dispute  that  appellee 
learned  it  was  a  Reeves  engine  not  made  by  ap- 
pellant, that  it  had  been  in  use  about  twelve  years 
and  that  Mr.  Gorham,  in  whose  possession  he  found 
it,  had  owned  it  about  three  years  and  was  trad- 
ing it  for  a  larger  engine;  that  appellee  looked  at 
the  leak  under  the  engine  twice.  Appellee  also 
testified  that  appellant  priced  the  engine  at  $550 
and  when  he  returned  he  told  the  agent  he  would  not 
put  that  much  in  a  second-hand  engine;  that  he 
"didn't  know  anything  about  the  fines",  they  were 
burning  coal  and  he  "couldn't  see  into  the  inside  of 
the  box",  but  if  anything  was  wrong  with  the  stay 
bolt  he  "could  put  that  in";  that  they  finally  agreed 
on  $500,  and  the  agent  wrote,  and  he  signed,  an  order 
to  buy  the  engine  at  that  price ;  that  he  rehed  on  the 
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statements  made  to  him  concerning  the  engine  and 
believed  them  to  be  true. 

For  the  purposes  of  this  opinion,  without  setting 
out  the  evidence  on  other  branches  of  the  case,  it  is 
sufficient  to  state  that  it  is  sufficient  to  sustain  the 
finding,  if  the  evidence  warranted  the  trial  court 
in  finding  that  appellee  was  induced  to  make  the 
purchase  by  the  fraud  of  api)ellant.  In  passing  upon 
this  question  we  can  not  weigh  the  evidence,  but 
must  consider  only  the  evidence,  if  any,  most  favor- 
able to  appellee,  which  tends  to  prove  the 

3.  fraud.  Fraud  need  not  be  proven  by  any  kind 
or  class  of  evidence,  but  to  sustain  the  finding 
there  must  be  some  evidence  from  which  fraud  may 
reasonably  be  inferred.  The  essential  elements  of 
fraud  in  a  case  like  the  one  at  bar  have  been  stated 
many  times,  and,  therefore,  need  not  be  repeated 
here.  Anderson  v,  Evansville  Brew.  Assn.  (1912),  49 
Ind.  App.  403,  405,  97  N.  E.  445,  and  cases  cited; 
New  V.  Jackson  (1912),  50  Ind.  App.  120,  124,  96 
N.  E.  328,  and  cases  cited. 

Conceding  appellee's  contention  that  appellant 

may  be  held  responsible  for  any  misrepresentation 

of  a  material  fact,  made  by  either  Mr.  Cauble 

2.  or  Mr.  Gorham,  the  evidence  fails  to  warrant 
the  inference  that  either  of  them  knowingly 
misrepresented  any  material  fact  to  appellee,  or 
assumed  to  know  any  such  fact  he  did  not  know  and 
made  a  positive  statement  thereof  to  appellee  to  in- 
duce him  to  purchase  the  engine,  or  that  appellee 
relied  thereon  and  was  thereby  induced  to  purchase 
the  engine.  Mr.  Cauble's  statements  are  corrob- 
orated by  those  of  appellee  and  show  that  he  in- 
formed appellee  that  he  had  never  seen  the  engine 
and  that  he  only  recommended  it  on  condition 
it  was  found  to  be  as  it  had  been  represented  to  him 
to  be,  and  that  he  directed  appellee  to  see  and  ex- 
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amine  the  engine  for  himself.  The  statements  made 
by  Mr.  Qorham  about  the  engine  were  made  while 
api>ellee  was  viewing  it  and  must  be  considered  in  the 
light  of  appellee's  experience  and  opportunity  to  see 
and  examine  the  engine  for  himself.  It  is  important 
to  observe  that  his  attention  was  si>ecially  called  to 
that  part  of  the  engine  which  he  alleges  was  defec- 
tive and  that  he  had  every  opportunity  to  determine 
the  accuracy  of  the  statements  made  and  actually 
stooped  down  and  examined  the  part  of  the  engine 
from  which  the  steam  was  escaping.  He  was  a  man 
of  experience  and  fully  capable  of  judgiag  for  him- 
self and  testified  that  he  went  to  see  the  engine  and 
examined  it  intending  to  rely  upon  his  own  ability 
and  judgment  to  determine  the  value  and  usability 
of  the  engine. 

The  case  is  wholly  unlike  many  others  where  a 
person  in  some  superior  position  Or  possessing  some 
peculiar  knowledge,  has  induced  another  to  act, 
who  depended  upon,  and  had  a  right  to  depend  upon, 
the  statements  so  made,  and  was  thereby  induced  to 
act  while  relying  on  such  statements  rather  than 
upon  his  own  judgment.  In  this  case  the  evidence 
does  not  warrant  the  inference  that  appellee  relied 
upon  the  statements  made  to  him  and  was  thereby 
deceived.  True  he  states  that  he  relied  upon  them^ 
but  he  also  states  that  he  relied  upon  his  own  jxr 
I>erience  and  judgment.  The  facts  support  the  lat- 
ter and  do  not  tend  to  support  his  mere  conclusion 
to  the  contrary.  The  only  inference  that  may  rea- 
sonably be  drawn  from  the  evidence  presented  by 
the  record,  is  that  appellee  was  a  man  fully  capable 
of  judging  for  himself,  and  that  after  examining  the 
engine,  without  any  interference  or  hindrance  on 
the  part  of  appellant,  he  acted  on  his  own  deliberate 
judgment  in  purchasing  the  engine  at  a  price  agreed 
upon  about  which  there  is  no  dispute.    The  judg- 
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ment  is  therefore  reversed  with  instructions  to  sus- 
tain appellants'  motion  for  a  new  trial. 

Ibach,  C.  J.,  Caldwell,  Moran,  Hottel  and  Shea, 
JJ.,  concur. 

Note. — Reported  in  111  N.  E.  445.  As  to  the  doctrine  that  fraud 
Ib  never  presumed,  see  18  Am.  St.  560.  See.  also,  imder  (1)  3  Cyo 
367;  (2)  35  Cyo  66;  (3)  20  Cyc  120, 122. 


Pickett  et  al.  v.  Toledo,  St.  Louis  and  Western 

Railroad  Company. 

[No.  8,948.    Pfled  February  15, 1916.] 

1.  Statutes. — Construction, — LegidaJtive  Intent, — ^The  prime  object 
in  the  construction  of  statutes  is  to  ascertain  and  carry  out  the 
purpose  and  intent  of  the  legislature,  and  while  the  words  used  in  a 
statute  should  first  be  considered  in  their  literal  and  ordinary 
signification,  the  letter  of  the  statute  should  not  be  followed  where 
it  leads  to  contradiction,  absurdities  or  unjust  results,  and  the 
intention  as  gathered  from  a  consideration  of  the  whole  statute 
should  control,    p.  29. 

2.  Railroads. — Fencing  Tracks. — Statutory  Requirements. — ^Under 
{5447  Bums  1914,  Acts  1885  p.  224,  requiring  every  railroad  com- 
pany to  maintain  fences  on  both  sides  of  its  railroad  through  the 
entire  length  thereof,  where  one  railroad  is  paralleled  by  the  ad- 
jacent track  of  another  company,  neither  company  is  required  to 
construct  or  maintain  a  fence  between  the  two  tracks,  since  a  con- 
trary construction  of  the  statute  would  result  in  absurdity  and  the 
imposition  of  unnecessary  burdens,  in  view  of  §5445  Bums  1914, 
Acts  1885  p.  148,  requiring  gates  at  farm  crossings  and  would  lend 
no  assistance  in  carrying  out  the  evident  object  of  the  statute. 
p.  29. 

IVom  Grant  Circuit  Court ;  H.  J.  PauluSj  Judge. 

Action  by  Lola  Pickett  and  others  against  the 
Toledo,  St.  Louis  and  Western  Railroad  Company. 
From  a  judgment  for  defendant,  the  plaintiffs  ap- 
peal.   Affirmed. 

St.  Johrij  Charles  &  Gemmill  and  Bell^  Kirh* 
Patrick  &  VoorhiSf  for  appellants. 

Charles  0.  Guenther,  Braden  Clarke  Geddes  Van 
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BrurUj  Clarence  Brown  and  Charles  A.  Schmettan^ 
for  appellee. 

Ibach,  C.  J. — The  undisputed  facts  of  this  case 
show  that  on  August  24,  1912,  and  for  some  years 
prior,  the  right  of  way  of  appellee  through  the  farm 
of  appellant  Lola  Pickett  was  adjacent  to  and 
parallel  with  the  right  of  way  of  the  Indiana  Rail- 
way and  light  Company.  Appellee  maintained  a 
fence  in  good  condition  along  the  north  side  of  its 
right  of  way,  but  neither  company  had  built  a  fence 
between  their  rights  of  way.  On  the  day  above 
mentioned,  and  for  years  before,  there  had  been  a 
private  way  over  such  land  and  across  both  rights 
of  way,  and  where  the  same  passed  through  the 
fences,  gates  had  been  built  and  maintained  as  pro- 
vided by  law.  It  had  been  the  custom  of  appellants 
to  pasture  their  hogs  in  a  field  south  of  the  south 
right  of  way,  and  on  the  day  above  mentioned  some 
one  had  permitted  the  south  gate  to  remain  open, 
thereby  permitting  such  hogs  to  pass  through  and 
over  and  across  the  south  right  of  way  and  on  to  aj)- 
I)ellee's  right  of  way  and  tracks,  where  they  were 
killed  by  one  of  appellee's  trains.  This  action  was 
instituted  to  recover  the  value  of  the  stock  killed. 

There  is  no  charge  in  the  complaint  that  appellee's 
negligence  consisted  in  the  mismanagement  of  the 
train  in  any  respect,  or  that  the  fences  and  gate 
through  which  the  hogs  entered  on  appellee's  tracks 
were  not  in  good  condition  or  that  the  gate  was 
opened  through  any  fault  of  appellee,  but  the  com- 
plaint proceeds  wholly  upon  the  theory  that  aj)- 
pellee  was  negligent  in  failing  to  construct  and  main- 
tain a  statutory  fence  along  the  south  line  of  its 
right  of  way,  which  would  be  between  its  right  of 
way  and  that  of  the  traction  company  adjacent  to 
and  parallel  therewith.     There  was  a  finding  and 
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judgment  for  appellee.  The  sole  question  presented 
by  this  appeal  is  whether  it  was  the  duty  of  appel- 
lee to  erect  such  a  fence.  The  question  is  purely  one 
of  law  under  the  undisputed  facts  and  its  solution 
depends  upon  the  true  construction  of  the  existing 
statutes  bearing  upon  that  question. 

Section  5447  Bums  1914,  Acts  1885  p.  224,  re- 
quires **That  any  railroad  corporation  *  *  ♦ 
operating  *  *  *  any  railroad  into  or  through 
this  state  ♦  *  *  shall  erect,  build,  construct 
and  thereafter  maintain  fences  *  *  *  on  both 
sides  of  such  railroad  through  the  entire  length, 
*  *  *  sufficient  and  suitable  to  turn  and 
prevent  cattle  *  *  *  from  getting  on  such 
road''.  In  this  section  certain  exceptions  are  pro- 
vided for,  none  of  which  however  apply  to  this  case. 
Section  5445  Bums  1914,  Acts  1885  p.  148,  which 
with  the  foregoing  section  was  enacted  in  1885, 
provides  that  when  such  railroad  is  fenced  on  one 
or  both  sides  at  the  point  where  any  private  wagon 
or  driveway  is  established  and  maintained  across 
the  right  of  way  of  such  railroad,  the  owner  of  the 
land  for  whose  use  and  convenience  any  such  private 
crossing  is  constructed  and  maintained,  shall  erect 
and  maintain  substantial  gates  in  the  line  of  such 
fence  or  fences  across  such  way  and  shall  keep  the 
same  securely  locked  when  not  in  use  by  himself  or 
employes. 

The  learned  trial  court  in  its  discussion  of  these 
statutes  uses  this  very  apt  language:  "They  were 
enacted  almost  thirty  years  ago  and  at  a  time  when 
the  paralleling  of  railroads  through  rural  districts 
was  a  rare  occurrence  in  the  state,  if  at  all.  But  in 
recent  years  many  traction  lines  have  been  con- 
structed throughout  the  state  and  invariably,  as 
far  as  practicable,  their  rights  of  way  have  been 
secured  and  maintained  along  and  adjoining  the 
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rights  of  way  of  many  of  the  steam  roads  of  the 
state.  This  present  condition  did  not  exist  at  the 
date  of  the  enactment  of  the  above  statutes,  and 
could  not  then  have  been  reasonably  anticipated  by 
or  have  entered  in  the  minds  of  the  legislators". 
These  are  some  of  the  matters  which  we  are  required 
to  consider  in  determining  whether  the  court  should 
apply  §5447,  supraj  strictly  according  to  its  letter, 
or  according  to  its  true  intent  and  object. 

One  of  the  approved  niles  for  the  interpretation  of 
statutes  has  been  many  times  announced  by  the 
courts  of  this  State  in  the  following  or  similar  lan- 
guage.   In  the  construction  of  statutes,  the 

1.  prime  object  is  to  ascertain  and  carry  out  the 
purpose  and  intent  of  the  legislature.    To  do 

this  the  words  used  in  the  statute  should  be  first  con- 
sidered in  their  literal  and  ordinary  signification, 
but  the  letter  of  the  statute  should  not  be  followed 
where  it  leads  to  contradiction,  absurdities  or  unjust 
results.  We  must  look  to  the  whole  statute  and  the 
intent  of  the  legislature  as  deduced  therefrom  must 
in  the  final  analysis  be  the  guide  to  its  proper  inter- 
pretation. Storms  V.  Stevens  (1885),  104  Ind«  46, 
3  N.  E.  40L 

We  believe  the  construction  of  the  statute  in- 
sisted on  by  appellant  does  not  ezpress[^the  evident 
intent  of  the  legislature  and  the  enforcement 

2.  of  such  construction  would  lead  to  absurd  re- 
sults. Consider,  for  example  what  the  re- 
sult would  be  if  there  were  more  than  two  parallel 
lines  of  road  passing  through  appellant's  farm; 
such  a  condition  might  exist  as  would  lead  to  the 
construction  of  a  large  number  of  dividing  fences 
and  gates,  and  the  maintenance  of  a  large  number  of 
private  crossings  and  gates  which  would  be  of  no  use 
or  value  to  any  one,  but  on  the  contrary  would 
create  a  useless  burden  and  expense  to  all  owners  of 
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such  private  crossings.  Such  results  could  not  have 
been  within  the  intent  of  the  legislature.  In  discuss- 
ing these  fencing  statutes  by  our  own  courts,  and  in 
many  respects  similar  ones  by  the  courts  of  other 
jurisdictions,  it  has  been  repeatedly  announced  that 
the  object  of  such  acts  was  to  give  the  owners  of 
animals  compensation  for  stock  killed  or  injured 
and  as  a  police  regulation  to  secure  as  far  as  possible 
safety  of  the  public  travel  and  transportation. 
Keeping  these  evident  objects  of  the  statute  in 
mind,  we  are  unable  to  see  how  the  construction  and 
maintenance  of  the  additional  fence  insisted  upon  by 
appellant  would  in  any  manner  assist  in  carrying  out 
these  purposes.  In  fact  it  could  not  serve  any  use- 
ful purpose,  but  on  the  contrary,  would  be  an  addi- 
tional and  unnecessary  obstruction  to  the  crossing, 
and  consequently  there  could  be  no  excuse  for  its 
presence.  Hunt  v.  Lake  Shore^  etc.,  R.  Co.  (1887), 
112  Ind.  69,  13  N.  E.  263;  Jeffersonville,  etc.,  R.  Co. 
V.  Dunlap  (1887),  112  Ind.  93,  13  N.  B.  403. 

On  examination  of  these  and  many  other  cases  we 
find  that  the  courts  in  construing  such  statutes  have 
refused  to  adhere  to  a  literal  interpretation  of  them 
and  have  'departed  more  widely  than  we  are  re- 
quired to  do  here  to  carry  out  the  evident  pur- 
pose of  the  legislature  and  avoid  the  doing  of  a  use- 
less and  unnecessary  thing.  While  the  statutes  do 
not  in  express  terms  relieve  railway  companies 
from  fencing  their  rights  of  way  where  such  fences 
are  evidently  unnecessary  for  any  purpose,  yet  we  be- 
lieve that  such  exceptions  are  necessarily  implied 
where  their  uselessness  clearly  appears  and  their 
presence  would  only  create  additional  inconveni- 
ences and  burdens.  We  conclude,  therefore,  that  to 
adopt  the  more  rational  construction  of  these  statutes 
rather  than  a  strictly  literal  one  insisted  on  by  ai>- 
pellant  would  meet  the  evident  purpose  and  intent 
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of  the  legislature  and  necessitate  the  holding  that 
under  the  undisputed  facts  of  this  case  it  clearly 
appears  the  appellee  and  the  traction  company  had 
so  constructed  their  fences  as  to  meet  the  intent 
and  purposes  of  the  fencing  statutes,  and,  therefore, 
appellee  was  under  no  duty  to  fence  the  south  side 
of  its  right  of  way  between  such  right  of  way  and  the 
traction  company's  right  of  way  at  the  place  in 
question.     Judgment  affirmed. 

Note. — Reported  in  111  N.  £.  434.  As  to  rules  for  the  oonatnic- 
tion  of  statutes,  see  12  Am.  St.  827.  See,  also  under  (1)  36  Cyo  1106, 
1128;  (2)  33  Cyo  1198. 


QOLDBEBGER   V.    GOLDBERQER. 

[No.  8.951.    FUed  February  15, 1916.1 

Appeal. — Findings, — Conclusiveness, — Special  findings  of  fact  will 
not  be  set  aside  on  the  ground  of  the  insufi&ciency  of  the  evi- 
dence where  there  is  some  evidence  to  sustain  them,  and  in  the 
absence  of  anything  to  show  that  the  court  made  a  mistake  in 
arriving  at  the  result. 

From  Superior  Court  of  Allen  County;  John  H. 
Aiken  J  Special  Judge. 

Action  by  Max  Goldberger  against  Maurice 
Goldberger.  From  a  judgment  for  plaintiff,  the 
defendant  appeals.     Affirmed. 

Vesey  &  Vesey^  for  appellant. 
Owen  N.  Heaton,  for  appellee. 

Shea,  J. — ^Appellee,  Max  Goldberger,  brought  this 
action  against  appellant,  Maurice  Goldberger,  for 
an  accounting  for  money  alleged  to  have  been  re- 
ceived by  appellant  on  collection  of  certain  fire  in- 
surance policies  assigned  to  him  by  appellee.  The 
coiu*t,  upon  proper  request,  made  a  special  finding 
of  facts  and  stated  conclusions  of  law  thereon  favor- 
able to  appellee ;  that  he  was  entitled  to  an  account- 
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ing,  and  appellant  was  indebted  to  him  in  the  sum  of 
$909.65,  for  which  amount  judgment  was  rendered 
in  appellee's  favor.  The  only  error  relied  on  for  a 
reversal  is  the  overruling  of  appellant's  motion  for  a 
new  trial,  in  support  of  which  appellant  argues,  (1) 
that  the  damages  awarded  are  excessive;  (2)  that 
the  decision  of  the  court  is  not  sustained  by  suffi- 
cient evidence. 

In  the  brief  filed  on  behalf  of  appellant  it  is 
stated  that:  ''The  finding  of  facts  furnishes  a  very 
excellent  history  of  the  case  and  is  conceded  to  be 
true  except  as  to  numbers  10  and  20."  Appellant's 
attorneys  also  state  on  page  39  of  their  brief  that 
there  are  no  legal  propositions  involved  in  this  ap- 
peal, and,  therefore,  they  cite  no  authorities,  so 
that  the  sole  question  presented  here  is  one  of  fact. 
It  is  shown,  in  substance,  by  the  special  finding  of 
facts  that  in  September,  1907,  appellee  was  the  own- 
er of  a  stock  of  merchandise  and  fixtures  situate  in 
a  store  building  owned  by  him  in  the  city  of  Pueblo, 
Colorado,  where  he  then  resided,  on  which  he  car- 
ried policies  of  insurance  against  loss  by  fire  in 
various  companies  aggregating  $16,500;  that  on 
September  28,  1907,  said  property  was  destroyed  by 
fire.  Proofs  of  loss  were  filed  with  .the  several  in- 
surance companies  by  appellee,  claiming  a  total  loss 
under  said  policies.  The  proofs  of  loss  were  re- 
jected for  various  reasons,  including  a  claim  that  ap- 
pellee had  set  fire  to  his  said  property  and  pay- 
ment was  refused.  In  February,  1908,  appellee  was 
tried,  convicted  of  the  crime  of  arson,  and  sentenced 
to  a  term  of  years  in  the  Colorado  penitentiary. 
Appellant,  who  was  a  brother  of  appellee,  took  an 
assignment  of  the  various  insurance  poUcies  ag- 
gregating $16,500,  with  the  understanding  and  agree- 
ment that  he  should  bring  suit  for  their  collection, 
and  after  paying  the  expenses  incurred  therein. 
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pay  to  appellee  the  remamder.  Pursuant  to  this 
i^;reement  appellant  advanced  to  appellee  various 
sums  of  money,  including  $650  as  attorneys'  fees 
and  expenses  in  perfecting  an  appeal.  The  court 
further  finds  that  the  aggregate  amount  of  moneys 
lulvanced  and  expenses  incurred  was  $4,783.60. 
After  much  negotiation,  the  various  suits  against  the 
insurance  companies  on  the  policies  were  settled  on  a 
basis  of  $6,500;  deducting  the  amount  found  to  be. 
due  appellant,  there  remained  a  balance  in  appel- 
lant's hands  of  $854.65,  which  with  $55  interest 
thereon,  amounted  to  $909.65,  the  amount  of  the 
judgment  herein. 

Objections  were  made  to  special  findings  Nos. 
10  and  20,  respectively.  Said  findings  read  as  fol- 
lows: "That  a  few  days  after  the  defendant's 
(appellant's)  return  to  Fort  Wayne,  Indiana,  A.  W. 
Harrington,  attorney  for  the  plaintiff  (appellee) 
in  said  criminal  proceeding  wrote  this  defendant 
that  this  plaintiff  would  make  an  absolute  assign- 
ment of  said  policies  to  this  defendant  if  this  de- 
fendant would  pay  said  attorney  $650  necessary  to 
prosecute  said  appeal  of  said  criminal  case.  This 
proposition  was  not  accepted  by  plaintifi?,  but 
thereafter  plaintiff  and  defendant  agreed  that  plain- 
tiff should  assign  all  of  his  said  policies  to  defend- 
ant and  defendant  should  collect  the  same,  and  out 
of  any  sum  collected  should  re-emburse  himself 
for  all  moneys  paid  or  advanced  for  plaintiff  and 
for  all  expenses  of  collection.  Subsequently,  said 
policies  were  all  assigned  by  this  plaintiff  by  en- 
dorsing his  name  thereon  and  were  forwarded  by 
express  to  this  defendant."  No.  20:  "That  the 
defendant  herein,  out  of  said  sum  paid  the  de- 
tectives so  employed  by  him,  the  sum  of  $600  as 
commission  upon  the  amount  of  said  collection  as  so 
agreed  by  him,  which  payment  was  reasonable,  in 
Vol.  61—3 
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view  of  the  difficulties  encountered  in  the  collec- 
tion of  said  sum". 

With  respect  to  special  finding  No.  10,  it  is  con- 
tended that  the  evidence  showed  conclusively  that 
appellant  made  an  absolute  purchase  of  the  insur- 
ance policies  upon  which  he  collected  the  money  in 
dispute,  and,  he  was,  therefore,  not  liable  for  an 
accounting;  that  finding  No.  10  is  in  exact  opposition 
to  the  facts  thus  shown  by  the  evidence. 

It  is  settled  that  special  findings  of  fact  will  not 
be  set  aside  on  the  ground  of  the  insufficiency  of  the 
evidence,  unless  there  is  no  legal  evidence  to  sus- 
tain them.  Munciej  etc.f  Traction  Co.  v.  Citizens 
(?a«,  etc.,  Co.  (1913),  179  Ind.  322,  100  N.  E.  65. 
There  is  evidence  to  the  effect  that  there  were 
some  negotiations  between  appellant  and  appellee 
concerning  the  collection  of  the  losses  sustained  by 
appellee,  and  the  steps  that  should  be  taken  to 
realize  on  the  insurance  poHcies,  which  finally  re- 
sulted in  their  assignment  to  appellant.  Appellee 
states  that  the  assignment  was  made  to  secure  ap- 
pellant for  moneys  advanced  to  him;  that  after  the 
expenses  incurred  were  paid,  the  remainder,  if  any, 
was  to  be  paid  to  him.  Appellant  claims  that  the 
sale  was  absolute,  that  whatever  he  realized  from 
the  policies  after  paying  expenses  was  to  be  his  own. 
The  trial  court  evidently  weighed  these  conflicting 
statements  and  gave  most  credit  to  the  appellee. 
Under  the  settled  rule  we  can  not  say  that  there  is  no 
evidence  to  sustain  the  court's  finding. 

It  is  also  urged,  in  connection  with  finding  No« 
20,  that  even  if  appellant  were  liable  to  account,  and 
held  the  insurance  policies  in  a  trust  capacity,  he  was 
liable  for  a  sum  considerably  less  than  that  adjudged 
against  him;  that  by  finding  No.  20  the  court  finds 
that  appellant  paid  detectives  employed  by  him 
the  sum  of  $600,  which  he  is  allowed  upon  his  ao- 
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eount.  Appellant  insists  that  the  only  testimony 
upon  this  subject  was  his  own,  whioh  was  to  the  ef- 
ectf  that  for  this  purpose  he  had  paid  S950;  that 
it  is  true  that  in  the  court's  finding  the  word  "de- 
tective" is  used,  and  in  the  testimony  the  word 
^'adjuster"  is  used,  and  if  correct  in  this  contention 
the  decision  and  judgment  were  for  $350  more  than 
appellee  was  entitled  to  recover.  We  can  not  say 
from  an  examination  of  the  evidence  before  us  that 
the  trial  court  was  confused  by  the  use  of  the  terms 
"detective"  and  "adjuster"  interchangeably  to  the 
extent  that  a  mistake  of  $350  was  made  in  reaching 
the  result  stated.  Taking  into  account  all  of  the 
items  set  out  in  the  special  finding,  to  which  ap- 
pellant is  entitled  to  credit,  and  deducting  them 
from  the  amount  he  received  from  the  insurance 
company,  charging  him  with  $55  interest  to  which 
no  objection  seems  to  have  been  made,  the  total 
amount  due  appellee  as  foimd  by  the  trial  court  is 
$909.65.  There  being  evidence  to  sustain  the  find- 
ing of  the  trial  court  %pon  each  particular  item  as 
above  stated,  this  court  will  not  disturb  the  decision 
of  the  court  below.    Judgment  afOrmed. 

Note.— Reported  in  111  N.  E.  453.    See,  also,  3  Cyo  360,  370. 


Anchor   Life   Insurance   Company   v.   Meyer. 

[No.  8,985.    Filed  February  16, 1916.] 

1.  Inbttrancb. — Action  on  Policy, — Complaint. — ^Aoomplaint  based 
upon  a  standard  form  of  life  insurance  policy,  alleging  the  execu- 
tion of  the  policy  and  the  death  of  the  insured  from  a  cause  within 
its  terms,  and  that  plamtiff  and  the  insured  fully  performed  all  the 
conditions  of  the  policy  to  be  performed  by  them,  and  disclosing 
nothing  to  the  effect  that  the  death  resulted  by  reason  of  insured 
being  engaged  in  any  prohibited  occupation,  was  sufficient  as 
against  demurrer,    p.  37. 
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2.  Insurance. — Action  an  Policy, — Complaint, — Negativing  Ex^ 
captions  in  Policy. — Plaintiff  in  an  action  on  a  Me  insurance  policy 
need  not  negative  the  exceptions  contained  therein,  as  they  are 
matters  of  defense,    p.  37. 

3.  Inbubancb. — Action  on  Life  Policy. — Defenses. — Deaih  from  Use 
of  Ezpiosives, — ^Under  a  life  i>olicy  exempting  the  company  from 
liability  if  death  ensued  from  the  act  of  insured  in  making  or  using 
explosives,  etc.,  the  company  could  not  avoid  liability  for  the 
death  of  insured  by  the  explosion  of  a  steam  boiler  used  in  oonneo- 
tion  with  the  operation  of  a  sawmill,    p.  39. 

4.  Insurance. — Action  on  Life  Policy. — Anstoer  of  Fraud. — Suffix 
ciency. — In  an  action  on  a  life  policy,  an  answer  on  the  theory  of 
fraud  by  the  insured  in  falsely  stating  the  nature  of  his  occupation, 
was  insufficient  in  the  absence  of  any  averment  to  show  that  the 
defendant  elected  to  avoid  and  rescind  the  contract  after  discovery 
of  the  fraud  by  returning  or  tendering  back  the  premiums  paid, 
p.  40. 

6.  Insurance. — Cor^tructUm  qf  Policy. — Application, — ^Where  an 
application  for  insurance  is  by  the  terms  of  the  policy  made  a  part 
thereof,  it  and  the  policy  are  to  be  construed  as  one  contract*  p.  40. 

From  Enox  Circuit  Court;  B.  M.  WHloughhy, 
Judge. 

Action  by  Louise  Meyer  against  the  Anchor  Life 
Insurance  Company.  From  a  judgment  for  plain- 
tiff,  the  defendant  api>eals.    Affirmed. 

Clarence  B.  Kessir^ger  and  George  W.  Kenney^  for 
appellant. 

Wm.  M.  Alsop  and  Wm.  H.  Hilly  for  appellee. 

MoRAN,  J. — ^Appellee  recovered  a  judgment  of 
$5,285  against  appellant  in  a  trial  by  the  court 
in  an  action  on  a  life  insurance  policy,  issued  upon 
the  life  of  her  husband,  and  in  which  she  was  the 
beneficiary. 

Appellant,  in  prosecuting  this  appeal,  assigns  as 
errors,  (1)  the  overruling  of  the  demurrer  to  the 
complaint,  (2)  the  sustaining  of  the  demurrer  to 
the  amended  second  paragraph  of  answer  of  ap- 
pellant, (3)  the  sustaining  of  the  demurrer  to  the 
third  paragraph  of  answer,  (4)  the  overruling  of  the 
motion  for  a  new  trial. 
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The  objection  raised  to  the  sufficiency  of  the  com- 
plaint is  that  the  pohcy,  which  is  a  part  of  the  com- 
plaint, provides  that  during  the  first  year  of  the  life 
of  the  policy,  the  assured  should  not  engage  in  cer- 
tain prohibitive  emplojrment  without  the  written 
consent  of  the  comi>any,  and  which  he  did  without 
guch  written  consent.  The  complaint  is  based  upon 
a  standard  form  of  life  insurance  poUcy,  and 

1.  after  showing  the  execution  of  the  policy  and 
the  death  of  the  assured,  and  that  the  cause 

2.  of  his  death  was  one  insured  against  by  the 
policy,  further  alleges  as  to  performance  that 

the  assured  ''and  this  plaintiff  have  duly  performed 
all  the  conditions  of  said  policy  on  their  part  to  be 
by  them  performed".  This  is  a  sufficient  allegation 
of  i>erformance  on  the  part  of  the  assured  and  ap- 
pellee. Further  the  complaint  does  not  disclose  that 
the  assured  met  his  death  by  reason  of  engaging  in 
any  emplojrment  prohibited  by  the  terms  of  the 
policy.  It  is  not  necessary  to  negative  warranties 
or  exceptions  in  a  policy  in  a  complaint  to  enforce 
the  same,  as  they  are  matters  of  defence.  Phenix 
Ina.  Co.  V.  Pickel  (1889),  119  Ind.  155,  21  N.  E. 
646,  12  Am.  St.  393;  Modern  Woodmen^  etc.  v. 
Noyes  (1902),  158  Ind.  503,  64  N.  E.  21;  LouumlU 
Underwriters  v.  Durland  (1890),  123  Ind.  544,  24 
N.  E.  221,  7  L.  R.  A.  399;  Home  Ins.  Co.  v.  Boyd 
(1898),  19  Ind.  App.  173,  49  N.  E.  285;  Grand 
Lodge,  etc.  v.  Barwe  (1906),  38  Ind.  App.  308,  75 
N.  E.  971;  4  Joyce,  Insurance  §3684;  Commercial 
Union  Assur.  Co.  v.  State,  ex  rel.  (1888),  113  Ind. 
331,  15  N.  E.  618;  Federal  Life  Ins.  Co.  v.  Arnold 
(1910),  46  Ind.  App.  114,  90  N.  E.  493,  91  N.E. 
367.  The  complaint  is  sufficient  to  withstand  a  de- 
murrer for  want  of  facts. 

The  second  amended  paragraph  of  affirmative 
answer  when  reduced  to  its  final  analysis  proceeds 
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upon  the  theory  that  the  assured  met  his  death  while 
he  was  engaged  in  a  business  prohibited  by  the  poUcy. 
That  the  policy  provided  that  the  assured  should 
not,  among  other  things,  become  engaged  ''in  mak- 
ing or  using  explosives",  within  one  year  from  the 
issuing  of  the  policy  without  the  written  consent  of 
appellant;  and  it  alleges  that  within  a  year  from  the 
issuing  of  the  policy  he  was  killed  by  the  explosion 
of  a  steam  engine,  of  which  he  was  a  part  owner, 
which  he  was  operating  on  his  brother's  farm,  in 
running  a  sawmill.  That  the  business  thus  en- 
gaged in  at  the  time  of  his  death  was  in  violation  of 
the  policy  and  forfeited  the  same.  The  third  para- 
graph of  afOrmative  answer  proceeds  upon  the 
theory  of  fraud,  in  that  the  assured  in  his  applica- 
tion for  insurance,  which  became  a  part  of  his 
policy  of  insurance,  stated  in  answer  to  a  question 
propounded  to  him  as  to  his  business  that  he  was  a 
farmer  and  stock  dealer,  and  had  been  such  for 
thirty  years,  and  was  not  engaged  in  any  other  busi- 
ness. It  is  fiurther  alleged  that  in  truth  he  was  at 
the  time  and  had  been  for  more  than  a  year  prior 
thereto,  in  addition  to  being  a  farmer  and  stock 
dealer,  engaged  in  the  hazardous  undertaking  of 
running  a  steam  engine  for  the  purpose  of  furnish- 
ing power  to  operate  a  threshing  machine  and  saw- 
mill; and  in  connection  with  two  brothers  he  had 
been  for  more  than  ten  years  the  owner  of  a  sawmill 
and  threshing  machine  and  had  during  a  portion  of 
the  time  in  each  year  assisted  his  brothers  in  operat- 
ing the  sawmill  and  steam  engine,  and  the  assured 
knowingly  and  fraudulently  misrepresented  said 
fact  to  appellant.  That  appellant  relied  upon  the 
correctness  of  the  answers  he  made,  and  had  ap- 
pellant known  that  the  assured  was  engaged  in  a 
dangerous  and  hazardous  business,  it  would  not 
have  issued  said  policy  of  insurance,  or  if  issued,  it 
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would  have  been  for  a  smaller  amount  at  an  in- 
creased premium;  and  appellant  accepted  the  policy 
in  ignorance  of  the  fraudulent  misrepresentations 
contained  in  the  answer  to  the  questions  propoimded, 
and  continued  in  ignorance  until  the  accident  oc- 
curred, which  caused  the  death  of  the  insured. 

To  get  the  full  sense  and  meaning  of  the  stipula- 
tion thus  relied  upon  by  appellant  in  its  second 
paragraph  of  answer  as  a  defence,  it  is  neces^ 

3.  sary  that  it  be  read  in  connection  with  all 
other  business  or  emplojrments  forbidden, 
viz.,  ''engaging  in  handling  electric,  wires  or  dyna- 
mos, making  or  using  explosives,  blasting,  mining, 
submarine  labor,  aeronautic  ascensions,  coupling 
and  switching  cars,  employment  on  any  steam  or 
sailing  vessel,  or  railroad  train  or  engine,  except  as  a 
passenger  or  sleeping  car  conductor  within  one  year 
from  the  date  of  the  policy  without  the  written  con- 
sent of  the  company  shall  work  a  forfeiture  of  all 
rights  under  the  policy  issued  herein.'' 

An  explosive  is  defined  as  "'any  substance  whose 
decomposition  or  combustion  is  generated  with  such 
rapidity  that  it  can  be  used  for  blasting  or  in  fire- 
arms." Century  Dictionary;  19  Cyc  2.  Under  a 
Massachusetts'  statute,  regulating,  prescribing  and 
prohibiting  certain  things  to  be  done  within  the 
mimicipalities  of  the  state,  explosives,  as  used  in 
connection  with  prohibiting  the  keeping  of  the  same 
in  excess  of  a  given  quantity,  are  defined  ''to  include 
guncotton,  nitroglycerin,  or  any  compound  there- 
of, and  any  fulminate  or  any  substance  intended  to 
be  used  by  exploding  or  igniting  the  same,  to  produce 
a  force  to  propel  missiles  or  to  rend  apart  substances, 
except  gunpowder."  1  Rev.  Laws,  Mass.  (1902), 
Chap.  102,  §105.  It  is  clear,  we  think,  that  the  as- 
sured, while  assisting  in  running  a  steam  engine  in 
connection  with  the  operation  of  a  sawmill,  as  dis- 
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closed  by  the  second  paragraph  of  answer,  was  not 
engaged  in  "making  or  using  explosives"  within 
the  terms  of  the  policy  of  insurance;  and  that  the  de- 
murrer was  properly  sustained  as  to  the  second  para- 
graph of  answer. 

The  third  paragraph  of  answer,  as  aforesaid,  pro- 
ceeds upon  the  theory  of  fraud,  which  is  based 
principally  upon  the  following  questions  and 

4.  answers  in  the  application,  viz.,     "7.     Oc- 
cupation.     State    business    and    duties    (if 

more  than  one  occupation,  give  all).  7.  Farmer 
and  stock  dealer.  8.  What  was  your  former  oc- 
cupation? 8.  Same  for  thirty  years."  Which 
answers  it  is  contended  were  false  and  known  to  be 
such  by  the  assured  and  unknown  to  appellant,  and 
upon  which  it  relied :  and  that  the  assured  represented 
and  agreed  that  all  answers  made  in  the  application 
for  insurance  were  true  and  complete,  and  if  not  so, 
the  insurance  to  be  void.  The  application  for  in- 
surance by  appellee's  husband  was  by  the 

5.  terms  of  the  policy  made  a  part  of  the  con- 
tract of  insurance.    The  application  and  policy 

are,  therefore,  to  be  treated  and  construed  as  one  con- 
tract. Movlor  V.  American  Life  Ins.  Co.  (1884),  111 
U.  S.  336,  4  Sup.  Ct.  466,  28  L.  Ed.  447;  Indiana, 
etc.,  Ins.  Co.  v.  Rundell  (1893),  7  Ind.  App.  426, 
34  N.  E.  588;  First  Nat.  Bank  v.  Hartford  Fire  Ins. 
Co.  (1877),  96  U.  S.  673,  24  L.  Ed.  563;  Catholic  Or- 
der, etc.  V.  Collins  (1912),  51  Ind.  App.  285,  99 
N.  E.  745.     Among  the  reasons  assigned  why  the 

paragraph  of  answer  under  consideration  is 
4.    not  sufficient   to  withstand  a  demurrer  is 

that  there  is  no  allegation  that  appellant  on 
discovering  the  fraud  elected  to  avoid  the  con- 
tract of  insurance,  nor  any  allegation  as  to  the 
tendering  or  o£Fering  to  return  the  premiums  paid 
by  the  assured.    As  already  said  this  paragraph  of 
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answer  is  based  ui>on  fraud,  and  that  by  reason  of  the 
fraud  on  the  part  of  the  assured  all  rights  thereunder 
have  been  forfeited.  The  recent  decisions  of  this 
and  the  Supreme  Court  settle  the  question  in  ap- 
pellee's favor.  A  defence  such  as  is  attempted  to  be 
set  up  in  the  third  paragraph  of  answer  to  be  good 
must  disclose  that  the  insured  elected  to  avoid  and 
rescind  the  contract  after  discovering  the  fraud. 
The  paragraph  of  answer  under  consideration  fails  to 
show  any  steps  whatever  taken  by  appellant  to  do 
8o.  From  aught  that  the  paragraph  of  answer  dis- 
closes, appellant  intends  to  retain  the  premiums  re- 
ceived, as  not  even  an  equitable  tender  of  the  prem- 
iums is  pleaded.  This  it  can  not  do.  The  principle 
of  law,  and  each  phase  of  the  same,  as  applicable  to 
the  third  paragraph  of  answer,  is  fully  covered  by  the 
following  decisions  and  authorities  there  cited. 
Commerical  Life  Ins.  Co.  v.  Schroyer  (1911),  176 
Ind.  654,  96  N.  E.  1004,  Ann.  Cas.  1914  A  968; 
Glens  Falls  Ins.  Co.  Y.  Michael  (1907),  167  Ind.  659, 
74  N.E.  964,  79  N.  E.  905,  8  L.  R.  A.  (N.  S.) 
708;  State  Life  Ins.  Co.  v.  Jones  (1911),  48  Ind.  App. 
186,  92  N.  E.  879;.  American  Cent.  Life  Ins.  Co.  v. 
Rosenstein  (1910),  46  Ind.  App.  537,  92  N.  E.  380. 
It  will  serve  no  useful  purpose  to  reiterate  the  rea- 
sons for  the  rule  of  law  thus  annotmced.  In  view 
of  the  foregoing  authorities,  the  demurrer  to  the 
third  paragraph  of  answer  was  properly  sustained. 
The  conclusion  we  have  reached  makes  it  un- 
necessary to  pass  upon  the  question  sought  to  be 
raised  as  to  the  assignment  of  error  based  upon  the 
overruling  of  the  motion  for  a  new  trial.  Judgment 
affirmed. 

NoTB. — ^ReiK)rted  in  111  N.  E.  436.  As  to  what  constitates  in- 
surable interest  in  human  life,  see  102  Am.  St.  554.  As  to  the  neoes- 
flity  for  pleading  as  a  defense  to  a  suit  on  an  insurance  poLioy  eleotion 
to  avoid  contract  for  breach  of  warranty,  see  14  Ann.  Cas.  91.  See, 
also,  under  (1)  25  Cyo  916,  918;  (2)  25  Cyo  91,7;  (3)  25  Qyc  823;  (4) 
26  Cyo  921;  (5)  25  Cyc  746. 


ft 
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Sbhth  v.  Toth  bt  al. 

[No.  9,120.   Filed  Febniazy  16, 1916.] 

1.  Words  and  Phrases. — "Oros8'\ — "NeP\ — ^The  word  "gross 
when  used  to  characterize  a  sum  of  money  conve^B  the  idea  of  a 
named  or  indicated  amount  before  diminution,  but  from  which 
there  are  to  be  taken  other  sums  or  amounts,  leaving:  a  balance, 
and  the  word  "net"  suggests  a  bahince  after  all  deductions  have 
been  made  from  a  larger  sum.    p.  45. 

2.  Contracts. — ConatrucHon, — Admissibility  of  Parol  Evidence. — ^A 
written  contract,  clear  and  unambiguous,  should  be  interpreted 
solely  from  a  consideration  of  its  terms,  and  enforced  as  thus  in- 
terpreted; hence  if  the  court  hears  parol  evidence  for  the  purpose 
of  clarifying  such  a  contract  and  gives  effect  to  it  as  thus  Interpreted, 
the  decision  is  contrary  to  law.    p.  48. 

3.  Contracts.— CoTw/nwrfion. — Admissibility  of  Parol  Evidence. — 
Where  a  contract  is  ambig^uous  and  uncertain,  and  its  language 
admits  of  more  than  one  construction,  parol  evidence  of  prior  and 
contemporaneous  negotiations  and  statements  may  be  admitted 
and  considered  to  aid  in  its  construction,  and  the  contract  should  be 
enforced  as  thus  interpreted,    p.  49. 

4.  Specific  Performance. — Contracts. — Construction. — Review. — In 
an  action  for  specific  performance  of  a  contract  granting  an  op- 
tion for  the  purchase  of  real  estate  "at  and  for  the  sum  of  $3,000 
cash  net"  to  grantor,  and  binding  grantor  to  furnish  abstract 
showing  good  title  except  as  to  special  assessments,  and  to  convey 
the  real  estate  "free  and  dear  of  all  hens  whatever",  the  court 
properly  heard  and  considered  parol  evidence  to  aid  in  the  interpre- 
tation thereof,  since  the  contract  was  ambiguous,  and  there  being 
evidence  to  sustain  the  court's  decision  against  plaintiff,  the 
decision  could  neither  be  disturbed  for  insufficiency  of  evidence 
nor  upon  the  theory  that  it  was  contrary  to  law.   p.  49. 

5.  Specific  Performance. — Contracts. — Denial  of  Remedy. — ^Where 
an  option  contract  for  the  purchase  of  real  estate  is  ambiguous  as  to 
the  amount  to  be  x>aid  in  case  the  option  is  exercised,  the  pur- 
chaser imderstanding  that  he  is  to  p&j  a  certain  sum  and  the  grantor 
understanding  that  he  is  to  receive  a  larger  sum,  there  is  no  meet- 
ing of  the  minds  of  the  parties  as  to  a  material  matter,  and  siiecifio 
performance  of  such  contract  will  be  denied,    p.  49. 

6.  Appeal. — Review. — Waiver  of  Error. — Alleged  error  in  the  ex- 
clusion of  testimony  is  waived  by  failure  of  appellant's  brief  to  dis- 
close the  place  in  the  transcript  where  the  action  complained  of  may 
be  found,  and  also  by  apiiellant's  failure  to  direct  any  of  the  points 
and  authorities  to  such  alleged  error,    p.  50. 

From  Lake  Superior  Court;  Johannes  Kopelke^ 
Judge. 
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Action  by  Clarenoe  Smith  against  John  Toth  and 
others.  From  a  judgment  for  defendants,  the  plain- 
tiff appeals.    Affirmed. 

A.  Ottenheimer  and  L.  V.  Cravens^  for  appellant. 
George  B.  Sheerer  and  Kennedy  &  LotZj  for  aj)- 
pellees. 

Caldwell,  J. — ^Appellant  brought  this  action  to 
oomx>el  the  si>ecific  performance  of  the  following 
contract: 

"I,  John  Toth  and  Susanna  V.  Toth,  of  East 
Chicago,  Indiana,  for  and  in  consideration  of 
the  sum  of  One  Dollar  to  me  in  hand  paid  by 
Clarence  C.  Smith,  of  East  Chicago,  Indiana, 
do  hereby  give  to  said  .Clarence  C.  Smith,  his 
heirs  and  assigns,  the  privilege  of  purchasing 
on  or  before  the  10th  day  of  February,  1912, 
the  following  described  real  estate,  situated  in 
the  county  of  Lake  and  the  State  of  Indiana, 
to  wit:  Lots  thirty-one  (31)  and  thirty-two 
(32)  *  *  *  at  and  for  the  price  of  Three 
Thousand  (3,000.00)  cash  net  to  said  Toth. 
Said  money  to  be  paid  on  or  before  the  15th 
day  of  February,  1912,  to  John  V.  Toth  and 
Susanna  V.  Toth.  I  also  agree  to  furnish  an  ab- 
stract of  title  showing  good  title  to  said  real  es- 
tate, except  special  assessments  payable  after 
Nov.  1,  1911.  In  case  the  privilege  of  purchase 
hereby  given  is  exercised,  I  agree  to  convey  and 
assure  the  said  real  estate  to  said  Clarence  C. 
Smith,  his  heirs  or  assigns  by  a  good  and  suffi- 
cient warranty  deed,  reciting  a  consideration  of 
$1.00  free  and  clear  of  all  liens  whatever.  John 
V.  Toth,  Mrs.  Susanna  V.  Toth.  Accepted  by 
me  this  10th  day  of  January,  1912.  Clarence 
C.  Smith.    Witness:    G.  H.  Jacobson." 

It  is  alleged  in  the  complaint  that  appellant  on 
January  29,  1912,  exercised  his  option  to  purchase 
by  notifying  appellees  (by  which  term,  as  used  in 
this  opinion^  is  meant  Toth  and  Toth,  unless  other- 
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wise  indicated),  in  writing  to  that  effect,  and  that 
said  appellees  thereupon  furnished  him  an  abstract 
of  title  to  the  real  estate,  which  disclosed  a  mortgage 
thereon  reduced  to  a  judgment  in  a  foreclosure  pro- 
ceeding in  the  sum  of  $1,887.23,  and  that  appellant 
thereupon  tendered  to  Toth  and  Toth  in  lawful 
money  the  difference  between  $3,000  and  the  amount 
of  the  judgment  and  demanded  that  they  accept  it 
and  convey  the  real  estate  to  him  by  warranty 
deed,  all  of  which  they  refused  to  do.  The  other  ap- 
pellees were  made  defendants  by  reason  of  being 
subsequent  purchasers  from  Toth  and  Toth.  The 
cause  having  been  placed  at  issue  by  the  filing  of  ap- 
propriate answers  and  replies,  a  trial  by  the  court 
resulted  in  a  decision  and  judgment  for  costs  in 
favor  of  appellees. 

The  questions  presented  arise  under  the  motion  for 
a  new  trial,  and  are  the  insufficiency  of  the  evidence, 
that  the  decision  is  contrary  to  law,  and  alleged  er- 
ror in  the  exclusion  of  certain  offered  testimony. 
The  principal  matter  in  controversy  grows  out  of 
conflict  in  the  constructions  placed  on  the  contract. 
Appellant  contends  that  by  the  terms  of  the  con- 
tract he  bound  himself  on  his  election  to  avail  him- 
self of  the  option  thereby  extended  to  him  to  pay 
$3,000  for  the  property  free  of  all  liens  thereon, 
except  sx>ecial  assessments,  payable  after  November 
1,  1911.  Appellees,  Toth  and  Toth,  however,  con- 
tend that  by  the  tenns  of  the  contract,  appellant, 
in  case  he  elected  to  purchase  the  property,  agreed 
to  pay  them  $3,000  for  the  property  subject  to  all 
liens  thereon,  the  existence  of  which  they  claim  were 
well  known  to  the  parties. 

It  is  apparent  from  an  inspection  of  the  contract 
that  each  party  may  point  to  a  stipulation  thereof  as 
a  foundation  for  his  contention.  Thus,  it  is  provided 
that  the  price  shall  be  $3,000  cash  net  to  Toth. 
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From  other  provisions  considered  alone,  it  is  plausible 
to  urge  that  the  appellant  agreed  'o  pay  $3,000 
cash  after  appellees  had  discharged  all  liens,  ex- 
cept the  assessments  named,  or  that  out  of  the 
$3,000  they  were  to  discharge  such  liens.     How- 
ever, in  connection  with  such  construction 
1.     the  word  "net**  must  be  considered.    If  the 
$3,000  was  intended  to  be  a  sum  a  part  of 
which  should  be  used  to  discharge  liens,  and  only 
the  residue  to  remain  ultimately  in  the  hands  of  aj)- 
pellees,   the  word   "gross"  rather  than   "net",   or 
the  use  of  no  qualifying  word  at  all  would  have 
been  more  apt.     The  word  "gross"  when  used  to 
characterize  a  sum  of  money,  conveys  the  idea  of  a 
named   or   indicated   amotmt   before   dimimution, 
but  from  which  there  are  to  be  taken  other  sums  or 
amounts,    leaving   a   balance.      The   word    "net" 
suggests  a  balance  after  all  deductions  have  been 
made  from  a  larger  sum.     Scott  v.  Hartley  (1891), 
126  Ind.   239,   25  N.  E.   826;  29   Cyo  670.     The 
word  "net"  is  in  the  contract,  and  some  value  should 
be  assigned  to  it.     Its  use  evidently  contemplates 
the  pasrment  of  something,  as  the  expense  of  the 
sale  or  of  making  the  abstract,  the  pasrment  of 
liens  or  some  other  expenditure,  and  that  whatever 
it  means,  appellees  should  be  relieved  from  making 
such  payments.    But  appellees  agreed  to  convey  the 
property  by  warranty  deed  "free  and  clear  of  all 
liens  whatever".     This  language,  considered  alone, 
placed  upon  them  the  obligation  to  discharge  all 
Uens.    If  they  assumed  such  an  obligation  and  there 
were  liens  against  the  property  which  they  were  re- 
quired to  pay  in  the  transaction  of  selling,  and  in 
such  transaction  they  should  receive  from  appel- 
lant but  $3,000,  how  could  it  be  said  that  they  re- 
ceived such  sum  cash  net?    No  one  contends,  how- 
ever, that  appellees  were  to  discharge  all  liens  against 
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the  property.  It  is  oonoeded  as  stated  in  the  con- 
tract in  substance,  that  they  were  not  to  pay  the 
assessments  named.  How  then  can  it  be  claimed 
that  they  obligated  themselves  to  convey  the  prop- 
erty free  of  all  liens?  The  contract,  when  only 
certain  parts  of  it  are  considered,  might  be  sus- 
ceptible of  a  construction  that  appellees  agreed 
to  convey  the  property  free  of  all  liens,  except  the 
assessments,  but  still  we  must  deal  with  the  word 
"net".  Under  such  circumstances,  the  trial  court 
for  the  purpose  of  elucidating  the  contract  heard 
parol  testimony  concerning  transactions  leading  up 
to  and  attending  the  execution  thereof,  and  also 
subsequent  thereto.  The  court's  action  in  so  doing 
is  not  challenged  on  this  appeal.  Such  parol  testi- 
mony is  conflicting  to  a  marked  degree,  but  from  it 
there  may  be  gleaned  the  following  as  tending  to 
sustain  the  decision:  Appellant  was  engaged  in  buy- 
ing and  selling  real  estate  on  his  own  account  and 
for  others.  Appellees  Toth  and  Toth  arew  Hun- 
garians, unable  to  read  or  write  English,  but  able  in 
a  degree  to  carry  on  a  conversation  in  that  language. 
Shortly  before  January  10,  1912,  Mrs.  Toth  called 
on  appellant  at  his  o£Bice  for  the  purpose  of  selling 
or  arranging  to  sell  the  real  estate  involved.  She 
informed  him  that  there  was  a  mortgage  on  the 
property  amounting  to  about  $1,800.  She  said  to 
him  they  wanted  about  $5,000  for  the  property,  and 
priced  it  to  him  for  $3,000,  he  to  discharge  the  mort- 
gage. Appellant  attempted  to  communicate  with 
the  mortgagee  by  telephone,  to  ascertain  the  exact 
amount  of  the  mortgage,  but  failed.  At  a  subse- 
quent visit,  appellant  exhibited  to  Mrs.  Toth  a  card 
containing  a  statement  of  the  mortgage  indebted- 
ness, showing  a  balance  of  something  more  than 
$1,800.  Thereafter,  and  before  the  contract  was 
executed,  a  news  item  appeared  in  the  papers  to  the 
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effect  that  the  Baldwin  locomotive  works  would 
be  located  at  East  Chicago,  whereby  the  real  estate 
market  was  materially  stimulated*  Thereafter,  on 
the  evening  of  January  10,  Jacobson,  appellant's 
agent,  called  on  appellees,  Toth  and  Toth,  and  pre- 
sented the  contract  above  set  out,  prepared  ready  for 
execution.  Appellees'  son,  a  youth  of  nineteen, 
educated  in  English,  was  present,  and  he  was  called 
on  to  read  the  contract,  and  interpret  it  into  Htm- 
garian.  This  he  did  by  reading  the  contract  and 
talking  with  Jacobson  in  English  resi>ecting  its 
provisions,  and  by  communicating  the  latter's 
statements  to  his  parents  in  Hungarian.  The  son 
testified  that  the  mortgage  was  discussed  with 
Jacobson,  and  that  he  said  that  appellees  would  be 
paid  $3,000  after  api>ellant  had  paid  the  mortgage; 
that  such  was  the  meaning  of  the  word  '"net"  as 
used  in  the  contract;  that  the  ''clear  of  all  liens" 
provision  meant  that  appellees'  debts  would  be  paid. 
The  son  comjnunicated  this  information  to  his  par- 
ents, and  they  then  signed  the  contract.  The  son  and 
his  parents  testified  that  Jacobson  said  as  he  left 
that  they  need  not  be  surprised  if  he  came  around 
the  next  day  with  $3,000.  Later  Mrs.  Toth  de- 
livered at  appellant's  o£Bice  an  abstract  complete  to 
a  prior  date.  Later  appellees  at  appellant's  re- 
quest called  at  appellant's  office  and  were  informed 
by  him  that  there  was  trouble,  and  that  he  could  not 
handle  the  property;  that  the  completed  abstract 
showed  a  $1,500  judgment  against  Mr.  Toth, 
rendered  in  another  matter,  and  also  that  the  prop- 
erty was  advertised  for  sale  on  the  mortgage  fore- 
closure. Toth  then  said  to  appellant  that  he  did 
not  know  of  the  existence  of  the  judgment  (which 
seems  to  have  been  rendered  against  him  possibly 
on  default  in  a  personal  injury  matter) ,  and  that 
appellant  need  not  bother  further  about  the  prop- 
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erty.  As  the  Toths  owned  the  real  estate  as  tenants 
by  the  entireties,  the  judgment  last  named,  being 
against  Mr.  Totib  alone,  was  not  a  lien  upon  it. 
The  abstract  apparently  was  not  present  at  this  in- 
terview, and  Mrs.  Toth,  therefore,  later  called  for  it. 
In  the  presence  of  appellant,  his  attorney  removed 
from  the  abstract  the  additions  bringing  it  down  to 
date,  and  delivered  it  to  her.  Later  imder  date  of 
January  26,  appellant  mailed  to  appellees  a  regis- 
tered letter  notifying  them  that  he  would  exercise 
his  right  to  purchase  the  lots  under  the  contract. 
Appellees,  Toth  and  Toth,  testified  that  the  dollar 
mentioned  in  the  contract  was  not  paid,  and 
that  appellant  at  no  time  tendered  or  offered  to  pay 
to  them  any  money  on  the  contract  or  ever  asked 
them  to  execute  to  him  a  deed.  As  we  have  in- 
dicated, on  all  material  points,  except  resi>ecting 
what  appellees'  son  communicated  to  them  in  Hun- 
garian at  the  time  of  the  execution  of  the  contract, 
the  evidence  was  sharply  conflicting.  Appellant  in- 
sisted at  the  trial  that  appellees  refused  to  consum- 
mate the  sale  only  because  the  mortgage  indebted- 
ness was  larger  than  they  supposed.  It  is  thus  ap- 
parent that  the  court  heard  parol  evidence  respect- 
ing the  contract  which  the  parties  claimed 
2.  they  intended  to  make,  and  it  does  not  appear 
that  such  parol  evidence  was  not  considered 
in  construing  the  written  contract  which  the  parties 
subsequentiy  executed.  If  the  written  contract  is 
plain  and  unambiguous,  the  court  should  have,  in- 
terpreted it  solely  from  a  consideration  of  its  terms, 
and  should  have  enforced  it  as  so  interpreted.  If 
the  court  failed  to  do  so,  but  gave  effect  to  the  con- 
tract as  clarified  by  such  parol  evidence,  and  if  the 
conclusion  so  reached  was  different  from  that  that 
would  have  been  arrived  at  from  a  consideration  of 
the  provisions  of  the  written  contract  alone,  and  if 
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it  is  plain,  oomplete  and  unambiguous  as  aforesaid,  a 
decision  so  reached  is  contrary  to  law.  This  fol- 
lows from  an  application  of  the  well-settled  principle 
that  where  a  contract  is  reduced  to  writiag  and 
signed  by  the  parties,  it  being  plain,  complete  and 
unambiguous,  all  prior  parol  negotiations  are  merged 
thereiQ,  and  parol  evidence  cannot  be  heard  to  vary 
or  contradict  its  terms.  O^Brien  v.  Higley  (1904),  162 
Ind.  316,  70  N.  E.  42.  But  if  the  writing  is  ambigu- 
ous and  uncertain,  and  its  language  admits 

3.  of  more  than  one  construction,  parol  evidence 
of  prior  and  contemporaneous  negotiations 

and  statements  may  be  admitted  and  considered  to 
aid  in  its  construction,  and  to  arrive  at  the  inten- 
tion of  the  parties  as  ambiguously  expressed  there- 
in, and  the  contract  should  be  enforced  as  thus  in- 
terpreted. Warren  v.  Marshall  (1906),  166  Ind. 
88,  75  N.  E.  682;  Hensler  v.  Fountain  Park  Co. 
(1914),  57  Ind.  App.  100,  106  N.  E.  384, 

It  is  evident  that  the  contract  here  is  ambigu- 
ous.   The  court  therefore,  properly  heard  and  con- 
sidered parol  evidence.     It  follows,  from  a 

4.  consideration  of  the  evidence  as  above  out- 
lined that  under  the  rule  that  governs  on  ap- 
peal in  this  sort  of  case,  the  court's  decision,  refusing 
a  specific  performance  of  the  contract,  as  sought,  is 
fairly  sustained  by  the  evidence,  and,  that  it  is  not 
contrary  to  law.  Parkison  v.  Thompson  (1906), 
164  Ind.  609,  73  N.  E.  109,  3  Ann.  Cas.  677;  Jones  v. 
Luddington  (1913),  180  Ind.  33,  101  N.  E.  483. 

There  is  another  view  of  this  case:    It  is  apparent 
firom  an  insi>ection  of  the  contract  that  it  is  uncer- 
tain respecting  the  price  appellant  was  re- 

5.  quired  to  pay  for  the  real  estate,  in  the  event 
that  he  elected  to  purchase  it.     There  was 

abundant  evidence,  not  however  without  contradic- 
tion, that  appellees  executed  the  contract  in  the  full 
Vol.  61—4 
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belief  that  by  its  terms  they  were  to  be  paid  $3,000 
cash  net  over  and  above  the  amount  of  the  mort- 
gage indebtedness.  If  it  should  be  held  that  the  con- 
traoty  when  submitted  to  the  striot  rules  of  oonstruo- 
tions,  by  its  terms  required  appellant  to  pay  but  the 
residue  of  the  $3,000  after  the  discharge  of  the  mort- 
gage, and  that  he  in  fact  so  understood  it  to  specify, 
it  would  follow  that  the  minds  of  the  parties  did 
not  in  fact  meet  respecting  the  terms  of  the  option 
sale.  It  thus  appears  that  we  have  here  a  contract 
ambiguous  in  a  material  matter,  and  respecting  the 
subject  of  which  ambiguity  the  parties  did  not  in 
fact  agree.  It  is  apparent  also  that  if  appellees 
were  mistaken  respecting  the  proper  interpretation 
of  the  contract,  and  that  they  signed  it  under  a  mis- 
apprehension as  to  its  meaning,  there  was  evidence 
warranting  the  court  in  finding  that  appellant  both 
in  person  and  by  his  agent,  in  things  done  and  said, 
contributed  to  the  existence  of  such  misapprehension 
and,  thereby  induced  the  execution  of  the  contract. 
Under  such  circumstances  courts  of  equity  refuse  to 
decree  specific  performance.  Rudisill  v.  Whitener 
(1907),  16  L.  R.  A.  (N.  S.)  81,  and  extensive  note; 
Louiavillef  etc.^  R.  Co.  v.  Bodenschatz  Stone  Co. 
(1895),  141  Ind.  251,  39  N-  E.  703;  Burke  v.  Mead 
(1902),  159  Ind.  252,  64  N.  E.  880;  McCauley  v. 
Schatzley  (1909),  44  Ind.  App.  262,  88  N.  E.  972; 
Burkhalter  v.  Jones  (1884),  32  Kan.  5,  3  Pac.  559; 
Wilkin  v.  Voss  (1903),  120  Iowa  500,  94  N.  W.  1123; 
Hopwood  v.  McCausland  (1903),  120  Iowa  218,  94 
N.  W.  465;  Cawley  v.  Jean  (1905),  189  Mass.  220, 
75  N.  E.  614;  36  Cyc  605. 

Respecting   the   excluded   testimony,   api>ellant 

has  failed  in  his  brief  to  refer  us  to  the  place  in  the 

transcript  where  the  action  complained  of 

6.  may  be  fotmd.  In  addition,  in  appellant's 
brief,  no  point  is  directed  to  these  assign- 
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ments.  The  involved  questions  are,  therefore,  not 
presented,  and,  if  presented,  they  are  waived. 
Moreover,  the  questions  propounded  to  witnesses, 
as  set  out  in  the  motion  for  a  new  trial,  show  by  their 
form  that  the  court  properly  excluded  the  testi- 
mony sought*    The  judgment  is  affirmed. 

NoTB. — ^Reported  in  111  N.  E.  442.  As  to  the  basis  of  the  doctrine 
of  speeifio  perf  ormanoe,  see  128  Am.  St.  383.  For  a  discussion  of  the 
li^t  to  specific  perfonnanoe  of  optional  contracts,  see  1  Ann.  Cas. 
090;  12  Ann.  Cas.  90;  Ann.  Cas.  1913  A  362.  See,  also,  under  (1) 
20  Cyo  1367;  (2)  9  Cyc  577,  587,  688;  (3)  9  Cyo  687;  17  Cyo  662; 
(6)  36  Cyc  696;  (6)  3  C.  J.  1415,  1430;  2  Qyo  1016, 1017. 


Watts,    Administrator    v.    Thb    Chicago    and 
Eastern   Illinois   Railroad   Company. 

[No.  8,086.    FQed  February  4,  1914.    Rehearing  denied  October  6» 
1915.    Transfer  denied  February  17.  1916.] 

1.  Affbal. — Review. — Instructions. — Conflict. — ^An  instruction  that 
if  defendant  violated  an  ordinance  by  running  the  train  which 
kiUed  pkuntiirs  decedent  at  an  ezoesaive  rate  of  speed,  and  if  such 
exoessiYe  sx)eed  was  the  proximate  cause  of  decedent's  death,  the 
verdict  should  be  for  plaintiff,  and  one  stating  that  the  mere  run- 
ning of  a  train  in  excess  of  the  speed  allowed  by  municiiuil  ordi* 
nance  is  not  actionable  negligence  in  favor  of  atrespasseryandthat 
if  plaintiiTs  decedent  was  a  trespasser,  and  the  defendant's  only 
negligence  was  in  running  the  tndn  at  a  speed  in  excess  of  that 
allowed  by  ordinance,  the  verdict  should  be  for  defendant,  were  in- 
consistent with  each  other  and  the  giving  of  same  was  error, 
p.  63. 

2.  Railboads. — Injuries  to  Persons  on  Track.'-^Evidenee.-'^InslruO' 
turns. — ^In  an  action  to  recover  for  the  death  of  one  who  was  run 
down  by  a  train,  where  the  question  of  whether  decedent  was  on  a 
public  street  at  the  time  of  receiving  his  injury  was  a  controverted 
fact  on  which  evidence  was  heard,  an  instruction  stating  that 
'it  does  not  appear  that  decedent  was  upon  any  street  or  highway, 
or  any  crossing  or  place  where  he  had  a  right  to  be",  was  erroneous 
as  invading  the  province  of  the  jury.   p.  64. 

3.  Railboadb. — Injuries  to  Persons  on  Tracks. — Last  Clear  Chance. — 
Instructions. — ^In  an  action  for  the  death  of  a  peraon  who  was 
struck  by  a  train  under  circumstances  making  the  doctrine  of  last 
dear  chance  applicable,  instructions,  though  correctly  stating  the 
general  duty  of  defendant  toward  trespassers,  but  omitting  the  last 
dear  ehaooe  rule,  were  erroneous,  p.  66. 
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4.  Railroads. — Injuries  to  Persona  on  Track. — Duty  to  TrespMsera, 
— Instructions, — Last  Clear  Chance.— An  instruotioii  that  the  jury 
was  not  to  consider  what  some  other  engineer  might  have  done 
with  the  train  which  killed  plaintiff's  decedent  as  the  raihroad  com- 
pany owed  no  duty  to  a  trespasser  to  man  its  engine  with  skilful 
engineers,  that  defendant  was  only  bound  by  the  acts  of  the 
engineer  after  he  had  discovered  the  decedent  and  appreciated  his 
danger,  and  that  if,  after  such  discovery,  the  engineer  used  reason- 
able care  and  diligence  to  stop  the  train  the  plaintiff  could  not 
recover,  was  erroneous  in  stating  that  defendant  owed  no  duty  to 
decedent  until  it  knew  and  appreciated  the  danger  of  decedent, 
p.  66. 

6,  Railroads. — Duty  to  Trespassers. — Last  Clear  Chance. — ^While  a 
railroad  company  would  not  be  liable  for  the  death  of  a  trespasser 
run  down  by  one  of  its  trains  merely  from  the  fact  that  such  train 
was  at  the  time  being  run  at  a  speed  in  excess  of  that  provided  by  a 
city  ordinance,  it  is  the  duty  of  the  engineer  on  discovering  an  ob- 
ject on  the  track  ahead  of  his  train  to  use  reasonable  care  to  ascer- 
tain what  it  is,  and  there  may  be  a  hability  if  the  facts  warrant  an 
application  of  the  doctrine  of  last  clear  chance.  {DuU  v.  Cleveland, 
etc.^  R.  Co.  [1898],  21  Ind.  App.  671,  overruled.)    p.  66. 

6.  Appeal. — Review. — Instructions. — Answers  to  Interrogatories.'^ 
The  court  on  appeal  can  not  say  that  erroneous  instructionB  are 
harmless  in  view  of  the  jury's  answers  to  interrogatories,  where  it 
does  not  appear  that  the  interrogatories  would  not  have  been 
differently  answered  had  proper  instructions  been  given,    p.  68. 

7.  Appeal. — Review. — Instructions. — Record. — ^Where  certain  in- 
structions were  lost,  and  the  trial  court  by  order  duly  entered  of  re- 
cord i)ermitted  a  substitution  of  such  lost  instructions,  and  no 
error  or  omission  was  pointed  out  in  the  instructions  thus  embodied 
in  the  record,  the  action  of  the  trial  court  was  not  an  abuse  of  dis- 
cretion, and  appellant's  objection  that  the  instructions  are  not 
all  in  the  record  can  not  prevaiL    p.  68. 

From  BentonCirouit  Court;  James  T.  Saunderson^ 
Judge. 

Action  by  Millard  Watts,  as  administrator  of  the 
estate  of  Philander  Clawson,  deceased,  against  The 
Chicago  and  Eastern  Illinois  Railroad  Company. 
From  a  judgment  for  defendant,  the  plaintiff  ap- 
peals.   Reversed. 

J.  Wesley  Whicker  and  Charles  R.  Milford^  for 
appellant. 

Homer  T.  Dick  and  Charles  W.  Snyder^  for  ap- 
pellee. 
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Shea,  J. — This  action  was  brought  by  appellant 
as  administrator  of  the  estate  of  Philander  Claw- 
8oni  deceased,  against  appellee  to  recover  damages 
on  account  of  decedent's  death  caused  by  the  loco- 
motive and  cars  of  appellee.  Briefly,  the  facts  ap- 
pearing firom  the  complaint  are  that  on  April  11, 
1908,  between  four  and  five  o'clock  p.  m.,  decedent 
was  walking  on  and  along  the  track  of  appellee, 
within  the  city  limits  of  the  city  of  Attica,  Foun- 
tain  County,  Indiana,  and  at  that  time  was  in  an  in- 
toxicated condition.  He  had  walked  to  a  point 
near  the  southerly  corporation  limit  of  said  city, 
when  he  fell  down  or  lay  down  on  appellee's  track 
between  the  rails,  and  was  imable  to  arise  and  get 
away  from  such  dangeifous  place.  While  lying  there 
a  passenger  train  of  appellee  going  south  ran  over 
him  and  kOed  him.  Decedent  was  a  strong,  able- 
bodied  man,  forty-nine  years  old,  capable  of  earn- 
ing three  dollars  i)er  day,  and  left  surviving  him  his 
widow  and  five  children,  the  oldest  eleven  years,  for 
whose  benefit  appellant  brought  this  action.  A 
trial  of  the  issues  submitted  to  the  jury  resulted  in  a 
verdict  and  judgment  for  appellee,  railroad  company,' 
and  against  appellant  for  costs.  The  only  error  as- 
signed is  the  overruling  of  appellant's  motion  for  a 
new  trial.  The  alleged  causes  therein  set  out  are 
based  wholly  on  the  instructions  given  in  the  cause, 
to  which  proper  exceptions  were  saved. 

It  is  contended  first  on  behalf  of  appellant  that 
there  is  a  clear  conflict  between  that  part  of  in- 
struction No.  14  given  by  the  court  at  ap- 

1.  pellant's  request  reading  as  follows:  '*  Hence 
if  you  find  from  the  evidence  in  this  cause  that 
the  defendant  violated  said  ordinance  by  running 
the  train  which  killed  said  Clawson,  at  a  rate  of 
speed  faster  than  ten  (10)  miles  per  hour,  within 
the  corporate  limits  of  said  city,  and  find  that  that 
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exoessive  speed  was  the  proximate  cause  of  the  kill- 
ing of  said  ClawsOiii  then  your  verdict  should  be 
for  the  plaintiff  in  such  an  amount  as  you  deem  to 
have  been  proved  by  the  evidence",  and  instruction 
No.  11,  given  at  the  request  of  appellee,  which  reads 
as  follows:  ''The  mere  running  of  a  train  at  a  rate  of 
speed  in  excess  of  that  limited  by  a  municipal  ordi- 
nance is  not  actionable  negligence  in  favor  of  a  tres- 
passer, and  if,  in  this  case  you  find  that  plaintiff's 
decedent  was  a  trespasser,  and  if  you  further  find 
that  the  only  negligent  act  of  the  defendant,  its 
officers,  agents  and  servants  was  the  running  of  its 
train  through  the  city  of  Attica  at  a  higher  rate  of 
speed  than  was  permitted  by  its  ordinance  then  your 
verdict  should  be  for  the  defendant."  These  two 
instructions  are  clearly  in  conflict,  and  could  have 
no  other  result  than  to  be  confusing,  as  the  principle 
was  one  of  vital  import  to  the  jury  in  considering 
the  evidence  in  the  case,  and  could  not  be  held  to  be 
harmless.  Instruction  No.  14  given  at  the  re- 
quest of  appellee  is  criticised  because  of  the  fol- 
lowing language:  ''It  does  not  appear  that 
*  2.  decedent  was  upon  any  street  or  highway  or 
any  crossing,  or  place  where  he  had  the  right 
to  be."  The  question  whether  decedent  was  upon  a 
public  street  at  the  time  of  his  injury  and  death  was 
one  of  the  controverted  facts  in  the  case,  and  for 
that  reason  it  is  insisted  that  the  court  invaded  the 
province  of  the  jury  in  using  the  language  above 
quoted.  An  examination  of  the  record  discloses 
that  appellant's  contention  in  this  respect  is  true; 
that  this  was  one  of  the  controverted  questions, 
evidence  was  heard,  and  the  jury  was  instructed 
upon  this  point,  so  it  is  clear  that  the  court  invaded 
the  province  of  the  jury,  and  the  instruction  is 
erroneous. 
Instruction  No.  32  given  at  the  request  of  appellee 
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is  subject  to  oriticism  as  it  omits  the  doctrine  of 
last  clear  chance  which  has  been  approved  by 

3.  our  courts.  Indianapolis  Traction^  etc.^  Co. 
V.  Croly  (1913),  54  Ind.  App.  666,  96  N.  E. 

973,98N.E.   1091;  Evansville,  etc..  Traction  Co.  v. 

Johnson  (1913),  54  Ind.  App.  601,  97  N.  E.  176. 

Instruction  No.  12  tendered  by  appellee  is 

4.  subjecttothesameoriticism.  Instructions Nos. 
16,  17  and  21  given  at  appellee's  request  omit 
also  to  point  out  dearly  to  the  jury  the  duly 

5.  of  appellee's  servants  in  charge  of  said  engine 
to   use   reasonable  care  to  keep  a  lookout 

ahead  for  danger  when  an  object  is  discovered  up- 
on the  track.  Instruction  No.  21  reads  as  follows: 
''Tou  are  not  to  consider  what  some  other  engineer 
might  have  done  with  the  train  which  killed  Phil- 
ander Clawson  as  the  railroad  company  owed 
no  duty  to  a  trespasser  to  man  its  engine  with  skill- 
ful engineers.  The  defendant  is  only  bound  by  the 
acts  of  the  engineer  after  the  engineer  discovered 
Philander  Clawson  and  appreciated  his  danger,  and 
if  you  find  that  after  such  discovery  the  engineer 
used  reasonable  care  and  diligent  efforts  to  stop  the 
train,  then  I  instruct  you  that  the  defendant  has 
done  all  the  law  requires  it  to  do  and  the  plaintiff 
would  not  be  entitled  to  recover."  It  is  in  evidence 
that  some  space  of  time  elapsed  between  the  time  the 
engineer  saw  an  object  on  the  track  and  his  discovery 
that  it  was  a  man.  Taken  altogether,  the  instruc- 
tions impress  the  court  as  having  been  entirely  too 
favorable  to  appellee  in  this  case.  It  is  true  that  in 
our  State  the  rule  as  laid  down  in  instruction  No.  11 
set  out  above  is  held  to  be  a  correct  rule.  WeUy 
V.  Indianapolis,  etc.  R.  Co.  (1886),  105  Ind. 
65,  4  N.  E.  410;  Woods  v.  Board,  etc.  (1891), 
128  Ind«  289,     27     N.    E.     611;     Terre    Havie. 
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etc.,  R.  Co.  Y.  Oraham  (1884),  95  Ind.  286,  48  Am. 
Rep.  719.  It  is,  however,  tempered  by  the  doctrine 
of  last  olear  chanoe,  where  that  doctrine  has  proper 
application,  to  such  an  extent  that  it  can  not  be 
said  that  it  is  rigidly  adhered  to  in  all  cases,  even  as 
against  a  trespasser.  In  many  jurisdictions  it  is 
held  to  be  negligence  not  to  discover  the  peril  of  the 
trespasser  when  the  exercise  of  ordinary  care  would 
have  caused  the  peril  to  be  discovered,  and  con- 
sequent injury  avoided.  Morris  v.  Chicago,  etc.,  B. 
Co.  (1876),  45  Iowa  29;  Orand  Trunk  R.  Co.  v. 
Ives  (1892),  144  U.  8.  408,  428,  430,  12  Sup.  Ct.  679, 
36  L.  Ed.  485;  Dunkman  v.  Wabash,  etc.,  Co.  (1888), 

95  Mo.  232,  4  S.  W.  670;  Pickett  v.  Wilmington,  etc., 
R.  Co.  (1895),  117  N.  C.  616,  23  S.  E.  264,  53  Am. 
St.  611,  30  L.  R.  A.  257;  Purinton  v.  Maine  CerU. 
R.  Co.  (1887),  78  Me.  569,  7  Atl.  707;  Donohue  v. 
St.  Louis,  etc.,  R.  Co.  (1886),  91  Mo.  357,  2  S.  W. 
424,  3  S.  W.  848;  7  Am.  and  Eng.  Ency.  Law  (2d  ed.) 
387;  Bullock  v.  Wilmington,  etc.,  R.  Co.  (1890),  105 
N.  C.  180,  10  S.  E.  988;  Crawford  v.  Southern  R.  Co. 
(1899),  106  Ga.  870,  33  S.  E.  826;  Barker  v.  Savage 
(1871),  45  N.  Y.  191,  194,  6  Am.  Rep.  66;  Northern 
Cent.  R.  Co.  v.  State,  ex  rel.  (1868),  29  Md.  420,  438, 

96  Am.  Dec.  54:5;Cawfieldy.AshvUleSt.R.Co.(1892), 
111  N.  C.  597,  600,  16  S.  E.  703;  Scotdlle  v.  Hanni- 
bal,  etc.,  R.  Co.  (1884),  81  Mo.  434,  440.  It  was  the 
duty  of  the  engineer  when  he  discovered  an  object 
which  he  was  approaching  upon  the  track,  which 
might  have  been  an  infant  or  a  person  in  a  helpless 
state  of  intoxication,  to  use  reasonable  care  to  ascer- 
tain what  that  object  was.  Whether  he  used  such 
reasonable  care  was  a  question  of  fact  to  be  de- 
termined by  the  jury,  hence  the  instructions  given 
by  the  court,  that  appellee  owed  no  duty  to  appel- 
lant's decedent  until  it  knew  and  appreciated  the 
danger  of  such  decedent,  were  erroneous.    This  is  a 
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wholesome  principle  which  has  received  the  sanction 
of  text-book  writers  and  many  decided  cases.  In 
2  Shearman  &  Bedfield,  Negligence  (6th  ed.)  §483, 
the  learned  author  uses  this  language:  ^^It  has  been 
held  if  the  engineer  becomes  aware  of  anything  ly- 
ing upon  or  dangerously  near  the  track,  which  may 
possibly  be  a  human  being  or  a  valuable  animal,  he 
is  boimd  to  check  the  speed  of  his  train,  so  as  to  en- 
able him  to  stop  in  time  to  avoid  injury;  and  if  in- 
jury ensues  from  his  neglect  to  do  this,  his  sincere 
belief  that  the  object  was  worthless  is  no  defence." 
In  1  Thompson,  Negligence  §232,  the  follow- 
ing language  is  found:  ''The  rule  that  where  the 
I>erson  or  the  animal  happens  to  be  in  the  position 
of  a  trespasser  on  the  railroad  track,  the  railway 
company  owes  them  no  duty  of  discovering  them 
and  averting  injury  to  them,  and  owes  no  duty  to 
them  after  discovering  their  exposed  position,  ex- 
cept not  wantonly  to  run  them  down  as  trespassers 
— ^is  found  in  the  expressions  of  some  courts.  It  is  a 
disgrace  to  any  civilized  system  of  jurisprudence." 
In  the  case  of  Baker  v.  Wilmington^  efc.,  R.  Co. 
(1896),  118  N.  C.  1015,  1020,  24  S.  E.  415,  the  court 
uses  this  language:  ''A  glance  at  the  case  of  Pickett 
V.  Wilmington^  etc.,  R.  Co.,  supra,  must  satisfy 
any  one  that  the  opinion,  like  that  in  Deans  v. 
Wilmington,  etc.,  R.  Co.  [1890],  107  N.  C.  686  [12 
S.  E.  77, 22  Am.  St.  902],  and  in  Clark  v.  Wilmington, 
etc.,  R.  Co.  [1891],  109  N.  C.  430  [14  S.  E.  43,  14 
L.  R.  A.  749],  is  foimded  upon  the  assumption  that 
any  one  who  exposes  himself  to  danger  by  going  on  a 
trestle  or  lying  down  upon  the  track  to  sleep, 
whether  drunk  or  sober,  is  guilty  of  negligence. 
But  that  negligence  is  not  deemed  the  proximate 
cause  of  an  injury  received,  where  the  engineer,  by 
discharging  the  duty  of  watchfulness  plainly  im- 
posed upon  him  by  repeated  rulings  in  this  State, 
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could  subsequently  have  saved  the  party  from 
all  harm.  *  *  *  The  court  did  hold  in 
Pickett's  case  that,  notwithstanding  such  neg- 
ligence on  the  part  of  a  careless  boy  or  a 
drunken  man,  an  engineer  was  not  thereby  licensed 
to  kill  him,  but  was  to  keep  the  same  outlook  for  his 
safety  as  for  that  of  a  cow  or  a  hog".  Bourrett  v. 
Chicago,  etc.,  R.  Co.  (1909),  121  N.  W.  (Iowa)  380; 
Inland,  etc.,  Coasting  Co.  v.  Tolson  (1891),  139  U. 
S.  551,  559, 11  Sup.  Ct.  653,  35  L.  Ed.  270;  2  Thomp- 
son,  Negligence  (1880  ed.)  1174,  §22.  In  so  far  as 
the  case  of  Dull  v.  Cleveland,  etc.,  B.  Co.  (1899),  21 
Ind.  App.  571,  52  N.  E.  1013,  is  in  conflict  with  the 
doctrine  herein  annoimced,  it  is«  expressly  over- 
ruled. Instruction  No.  21  above  set  out  was  er- 
roneous. Instructions  Nos«  16  and  17,  in  so  far  as 
they  state  the  same  principle,  are  also  erroneous. 

Appellee  very  earnestly  insists  that  in  spite  of  the 
erroneous  instructions,   the  answers  to  interroga- 
tories in  this  case  show  the  correct  conclusion 

6.  was  reached.    This  court  is  not  able  to  say  that 
the  interrogatories  would  have  been  answered 

as  they  were  if  proper  instructions  had  been  given, 

therefore  we  can  not  say  that  the  instructions  were 

harmless.     Appellee  also  urges  that  the  in« 

7.  structions  are  not  all  in  the  record,  and  there- 
fore any  errors  committed  in  the  instructions 

given  as  shown  by  the  record,  may  have  been  with- 
drawn or  corrected  by  said  omitted  instructions. 
It  is  disclosed  that  instructions  Nos.  18,  19,  20  and 
22  tendered  by  appellant  were  lost,  and  could  not  be 
found  after  diligent  search  by  the  attorneys.  At- 
torneys for  appellant  then  offered  to  substitute 
said  lost  instructions  by  those  which  appear  in  the 
record.  The  court  by  order  duly  entered  of  record 
permitted  this  to  be  done.  We  can  not  say  that  this 
was  an  abuse  of  the  cotirt's  discretion,  in  view  of  the 
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fact  that  no  error  or  omission  is  pointed  out  in  the 
instructions  thus  embodied  in  the  record. 

Judgment  reversed,  with  instructions  to  grant  ap- 
pellant's motion  for  a  new  trial  and  for  other  pro- 
ceedings not  inconsistent  with  this  opinion. 

Note. — Reported  in  104  N.  E.  42.  As  to  invasion  by  court  of  the 
provinoe  of  .the  jury,  see  14  Am.  St.  36.  On  the  raihx>ad  company's 
duty  to  avoid  injury  to  i)ersons  in  helpless  position  on  track,  see  25 
L.  R.  A.  790;  69  L.  R.  A.  513.  As  to  the  duty  of  trainmen,  on  per- 
ceiving object  the  character  of  which  is  unknown,  but  which  in  fact 
Ss  a  trespasser  helpless  on  track,  see  2  L.  R.  A.  (N.  S.)  498.  For  the 
doctrine  of  last  clear  chance,  in  case  of  undiscovered  persons,  see  55 
Lk  R.  A.  424;  36  L.  R.  A.  (N.  S.)  957.  As  to  whether  wantonness  or 
-wilfulness,  precluding  defense  of  contributory  negligence,  may  be 
Iiredicated  on  omissloQ  of  a  duty  before  discovery  of  a  i>erson  in  peril 
on  a  railroad  track,  see  21  L.  R.  A.  (N.  S.)  427.  As  to  the  liability  of  a 
taOroad,  running  a  train  in  violation  of  a  speed  law,  for  injuries  to 
trespassers,  see  5  Ann.  Cas.  1007.  See,  also,  under  (1)  38  Cyc  1604; 
(2)  33  Cyc  913;  38  Cyc  1672;  (3)  33  Cyc  910, 915;  (4)  33  Cyc  910;  (5) 
33  Cyc  795, 797, 854;  (6)  38  Cyc  1811;  (7)  2  Cyc  1076. 


Baub  V.  Lemon  et  al. 

[No.  8,509.     Filed  April  13,  1915.     Rehearing  denied  November  5, 

1915.   Transfer  denied  February  17, 1916.] 

. 

1.  EjBcncBNT. — Title  of  Plaintiff, — Pleading  and  Proof, — ^Plain- 
tiff, in  an  action  of  ejectment,  alleging  legal  title  to  the  real  estate 
in  controversy,  is  bound  thereby  and  can  not  recover  on  proof  of  an 
equitable  title,    p.  67. 

2.  Ejbctment. — Title  of  Plaintiff. — Evidence. — Review. — ^Where 
plaintiff  in  ejectment  alleged  legal  title  in  himself,  and  intro- 
duced in  evidence  a  deed  absolute  on  its  face,  as  well  as  an  unre- 
corded contemporaneous  instrument  purporting  to  be  a  contract 
of  purchase  and  sale  whereby  the  real  estate  involved  was  to  be 
conveyed  to  defendant  upon  his  performance  of  the  conditions 
therein  recited,  and  there  was  no  evidence  to  show  that  the  deed  to 
plaintiff  together  with  such  contemporaneous  instrument  con- 
stituted a  mortgage,  it  was  error  for  the  trial  court  to  limit  the 
probative  scope  of  a  subsequent  writing,  whereby  defendant  sur- 
rendered all  rights  under  such  contemporaneous  instrument,  to 
eonfiideration  merely  upon  the  question  of  plaintiff's  right  to  pos- 
session and  not  upon  the  question  of  title;  and,  evenon  the  assump- 
tion that  plaintiff's  deed  was  in  fact  a  mortgage  and  the  contem- 
poraneous instrument  a  defeasance,  the  ruling  of  the  court  can  not  be 
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sustained,  sinoe,  there  being  no  showing  to  the  contrary,  it  must  be 
presumed  that  the  subsequent  surrender  of  defendant's  rights 
imder  the  def easanoe  was  bona  fide  and  sufficient  to  preclude  defen- 
dant from  equitable  relief  on  the  theory  of  ''once  a  mortgage 
always  a  mortgage*',    pp.  68,  72,  78. 

3.  Mortgages. — Nature  and  Effect. — A  mortgage  is  but  a  lien  on 
land  as  security  for  a  debt,  and  the  legal  title  remains  m  the  mort- 
gagor subject  to  the  lien  of  the  mortgage,    p.  71. 

4.  CoNTBACTS. — CanceUaiion  of  Instrument  of  Defeasance, — Con- 
veyancea, — ^An  agreement  for  the  cancellation  of  an  instrument  that 
was  executed  contemporaneously  with  a  deed  of  conveyance  and 
provided  for  a  reconveyance  to  grantor  on  his  performance  of 
certain  conditions,  is  not  a  conveyance  within  the  meaning  of 
§3957  Bums  1914,  §2926  R.  S.  1881.    p.  71. 

5.  Appeal. — Review. — Theory  of  Cc^e. — ^While  the  court  on  apx>eal 
will  hold  a  party  to  the  theory  of  the  case  adopted  in  the  trial  court, 
such  theory  will  be  determined  by  a  consideration  of  the  whole 
record,  hence  the  mere  designation  by  appellant's  counsel  of  an 
instrument  as  a  ''defeasance"  at  the  time  of  offering  it  in  evi- 
dence was  not  of  controlling  importance  on  the  question  of  theory, 
in  view  of  the  whole  record  which  indicated  that  it  was  a  con- 
ditional contract  for  the  sale  of  real  estate,    p.  77. 

From  White  Circuit  Court;  Charles  W.  Hartley ^ 
Special  Judge. 

Action  by  Charles  J.  Raub  against  Thomas  Lemon 
and  another.  From  a  judgment  for  defendants, 
the  plaintiff  appeals.    Reversed. 

Palmer  &  Carr^  for  appellant. 
Sills  &  Sillsj  for  appellees. 

HoTTEL,  C.  J. — The  appellant  filed  a  complaint 
in  the  court  below  in  which  he  alleges  that  he  is  the 
owner  of  the  fee  simple  title,  and  entitled  to  the 
immediate  possession,  of  certain  real  estate  in  White 
County,  and  that  the  defendants  and  each  of  them 
tmlawfully  hold  possession  thereof  to  his  damage. 
Prayer  for  possession  and  damages  for  detention. 
The  defendants  answered  by  general  denial.  There 
was  a  trial  by  the  court  and  both  parties  requested  a 
special  finding  of  facts  and  conclusions  of  law 
thereon. 
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The  finding  of  f aote  and  oonolusions  of  law  were 
in  appellant's  favor.  Appellees  filed  a  motion  for  a 
new  trial  for  cause  which  was  overruled.  Judgment 
was  then  entered  in  appellant's  favor,  adjudging 
that  he  was  the  owner  of  the  fee  simple  title  in  such 
real  estate  and  entitled  to  the  possession  thereof. 
A  new  trial  as  of  right  was  granted  on  motion  of 
appellees.  There  was  then  a  change  of  judge  and 
the  cause  was  submitted  to  a  jury  'for  trial. 

On  the  second  trial  of  the  cause  the  following  pro- 
ceedings, pertinent  to  the  questions  presented  by  the 
appeal,  were  had  in  the  trial  court.  The  appellant 
introduced  the  following  documentary  evidence, 
viz.,  (1)  a  warranty  deed  of  date,  January  22,  1907, 
from  Jacob  Fisher,  et  aZ.,  being  all  the  heirs  of  the 
estate  of  David  Ksher,  deceased,  in  which,  for  the 
recited  consideration  of  $4,400,  they  conveyed  and 
warranted  to  Thomas  Lemon  the  real  estate  in 
question.  (It  was  agreed  that  these  grantors 
were  the  owners  in  fee  simple  of  the  real  estate  in 
controversy  at  the  time  of  their  conveyance.) 
(2)  A  deed  of  date  of  April  1,  1907,  from  Thomas 
Lemon  and  his  wife  AUce  in  which,  for  the  expressed 
consideration  of  $4,400,  they  conveyed  and  war- 
ranted the  fee  simple  title  of  the  real  estate  in  ques- 
tion to  Charles  J.  Raub  and  Chalmers  H.  Yam- 
bert.  (3)  A  warranty  deed  to  an  undivided  one- 
half  of  the  same  real  estate  of  date  April  12,  1909, 
from  Charles  J.  Raub,  single  and  over  twenty- 
one  years  of  age,  to  Joseph  R.  Raub,  consideration 
$1,600,  subject  to  a  $1,000  mortgage  of  date  April 
8,  1908,  given  by  Charles  J.  Raub  to  Chalmers  H. 
Yambert,  due  April  8,  1909.  (4)  A  warranty  deed 
to  an  undivided  one-half  of  the  same  real  estate  of 
date  March  9,  1911,  from  Joseph  R.  Raub,  single 
and  over  twenty-one  years  of  age  to  Charles  J. 
Raub,  consideration  $1,600,  subject  to  taxes,  etc. 
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(5)  A  warranty  deed  to  same  real  estate  of  date 
October  6,  1911,  from  Chalmers  H.  Yambert  and 
his  wife  Alice  E.  to  Charles  J.  Raub,  consideration 
$1,000,  grantee  assuming  taxes  and  assessments 
then  a  lien  on  said  real  estate,  etc.  (6)  A  contract 
made  April  1,  1907,  contemporaneous  with  second 
deed  above,  the  provisions  of  which  affecting  the 
question  here  involved,  are  as  follows: 

''This  article  of  agreement  and  contract  for 
purchase  and  sale  of  real  estate,  made  ti^s  1st 
day  of  April,  1907,  between  Charles  J.  Baub, 
and  Chaliners  H.  Yambert,  party  of  the  first 
part  and  Thomas  Lemon,  party  of  the  second 
part,  Witnesseth,  that  if  the  party  of  the 
second  part  shall  first  make  the  payments  and 
perform  the  covenants,  and  do  the  acts  herein- 
after mentioned,  on  his  part  to  be  made,  i>er- 
f ormed  and  done  the  said  party  of  the  first  part 
hereby  agrees  to  convey  to  the  said  party  of 
the  second  part,  in  fee  simple,  clear  of  aJl 
incumbrances  whatsoever,  by  a  good  and  suffi- 
cient warranty  deed  the  following  described 
real  estate,  in  White  County,  in  ti^e  State  of 
Indiana,  to  wit,  (here  follows  description 
substantially '  as  that  in  the  deeds  heretofore 
indicated).  It  is  hereby  further  stipulated 
between  the  parties,  for  the  considerations 
named  herein,  passing  between  the  parties,  that 
when  said  conveyance  shall  be  so  made  by  said 
party  of  the  first  part  the  said  party  of  the 
second  part  shall  accept  said  conveyance,  sub- 
ject to  payment  by  the  said  party  of  the  second 
part  of  aJl  unpaid  taxes  thereon  at  the  time  of 
such  conveyance,  including  all  taxes  upon  said 
real  estate  tiiiat  may  have  been  paid  by  the  party 
of  the  first  part  at  any  time,  after  this  date  and 
prior  to  such  conveyance  and  including  also  all 
assessments  for  drains,  highways,  or  other 
special  assessments,  that  may  at  the  time  fixed 
for  such  conveyance  be  a  lien  upon  said  real 
estate,  all  of  which  the  said  party  of  the  sec- 
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ond  part  assumes  and  agrees  to  pay  when  they 
shall  become  due.  As  a  consideration  passing 
from  ihe  said  party  of  the  second  part  to  the  said 
party  of  the  first  part,  for  such  conveyance  of 
real  estate,  said  party  of  the  second  part  agrees 
to  pay  the  said  party  of  the  first  part  the  sum  of 
$5,100,  of  which  the  sum  of  $1,000  shall  be 
due  and  payable  on  or  before  the  first  day  of 
October,  1907,  and  $4,100  shall  be  due  and 
payable  on  or  before  the  first  day  of  April, 
1908,  with  interest  at  the  rate  of  six  per  cent 
per  annum,  upon  all  of  said  purchase  price, 
the  interest  on  $2,000  of  said  sum  to  be  payable 
semi-annually  and  the  interest  upon  the  balance 
of  said  sum  to  be  paid  when  the  said  principal 
sum  ^aJl  become  due,  to  wit,  on  April  1, 
1908.  Whenever  any  amount  of  said  considera- 
tion shall  be  paid,  prior  to  said  April  1,  1908, 
tiien  in  that  case  interest  shall  cease  upon  the 
amount  so  paid.  .Said  sum  so  agreed  to  be  paid 
by  the  party  of  the  second  part  to  the  party  of 
the  first  part  shall  be  payable  without  rehef  from 
valuation  or  appraisement  laws,  and  with  attor- 
ney fees,  and  it  is  further  agreed  by  and  between 
the  said  first  and  second  parties  that  said  sum 
so  to  be  paid,  in  whole  and  in  part  shall  be  in 
the  following  manner,  to  wit,  said  party  of  the 
second  part  is  to  have  immediate  possession 
of  said  real  estate  with  the  right  to  clear  said 
land  and  to  cut  all  the  timber  therefrom  and  to 
saw  and  manufacture  the  same  into  lumber  and 
timber  products,  but  the  proceeds  of  said  tim- 
ber, when  so  cut  and  marketed  by  the  said 
party  of  the  second  part  is  to  be  paid,  without 
deduction  of  any  kind  for  expenses  of  cutting, 
sawing  or  manufacturing  or  otherwise,  to  the 
said  party  of  the  first  part,  as  a  part  of  the  con- 
sideration above  herein  fixed  for  the  purchase 
of  said  land.  The  said  party  of  the  second  part 
is  not  himself  to  receive  any  part  of  the  pro- 
ceeds of  said  timber  or  lumber  so  sawed  and 
manufactured  from  said  timber  but  it  is  here 
agreed  by  «and  between  all  of  the  parties  hereto 
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that  Fred  Dahling,  now  cashier  of  the  Bank  of 
Rejmolds,  at  Reynolds,  Indiana,  shall  be  the 
collecting  agent  who  shall  receive  from  pur- 
chasers to  whom  any  of  the  products  of  said 
timber  and  lumber  shall  have  been  sold,  the  con- 
sideration therefor,  and  he,  the  said  Fred  Dah- 
ling, or  his  successor,  if  his  successor  shall  at  any 
time  be  selected,  is  authorized  to  immediately 
pay  over  all  such  proceeds  to  be  received  by  him 
to  the  said  party  of  the  first  part,  and  the  said 
party  of  the  first  part  shall  credit  all  such  pay- 
ments when  so  made  as  payments  upon  the  con- 
sideration hereinabove  fixed  to  be  paid  by  the 
said  party  of  the  second  part,  to  the  said 
party  of  the  first  part,  first  upon  any 
interest  that  may  be  due  upon  said 
consideration,  and  next  to  be  applied  upon 
said  principal  sums,  and  said  Fred  Dahling  shall 
note  such  payments,  when  made,  upon  a  copy 
of  this  contract  which  shall  be  held  by  him. 
*  *  *  In  case  the  said  party  of  the  second 
part  shall  do  and  perform  all  the  acts  and 
make  the  payments  agreed  herein  to  be  done, 
performed,  and  made  by  him,  within  the  time 
provided  for  in  this  agreement,  then  the  said 
parties  of  the  first  part,  their  heirs  and  assigns, 
shall  convey  the  said  land  to  the  said  party  of 
the  second  part,  his  heirs  and  assigns  as  pro- 
vided above  herein,  and  in  case  of  failure  of  the 
said  party  of  the  second  part  to  make  the  pay- 
ments, and  do  and  perform  the  acts  agreed 
herein  to  be  made,  done  and  performed,  then 
in  that  case  the  said  party  of  the  second  part 
shall  forfeit  his  right  to  receive  a  conveyance  of 
said  real  estate,  and  shall  surrender,  immedi- 
ately upon  any  such  failure  the  possession  of 
said  real  estate  together  with  the  timber  and 
manufactured  products  of  such  timber  then 
upon  said  real  estate,  together  with  all  the  prod- 
ucts of  said  timber  remaining  imsold  except 
the  said  party  of  the  second  part  may  have 
the  right  to  retain  the  possession  of  such  wood 
as  may  have  been  cut  from  tops,  as  provided 


NOVEMBER  TERM,  1915.  65 

Raub  V.  Lemon — 61  Ind.  App.  59. 

heretofore  in  this  agreement,  and  in  case  of  such 
failure  of  the  party  of  the  second  part  said 
party  of  the  second  part  shall  forfeit  all  pay- 
ments made  by  him  on  this  contract  and  such 
payments  shall  be  retained  by  said  parties  of 
the  first  part  in  full  satisfaction  and  hquidation 
of  all  damages  by  them  and  the  said  parties  of 
the  first  part  shall  have  the  rig:ht  to  reenter 
upon  and  take  possession  of  said  real  estate 
without  notice.     *     *     *     ." 

(7)  The  appellant  then  offered  in  evidence  the  fol- 
lowing writing:       • 

"This  contract  entered  into  this  18th  day 
of  April,  1908,  by  and  between  Charles  J. 
Raub  and  Chalmers  H.  Yambert  parties  of  the 
first  part,  and  Thomas  Lemon  party  of  the 
second  part — Witnesseth:  That  to  settle  all 
matters  pertaining  to  forfeiture  of  contract  of 
purchase  entered  into  April  1,  1907,  by  and 
between  Raub  and  Yambert  and  said  Lemon, 
and  in  adjustment  of  all  matters,  it  is  inutually 
a^eed  that  said  (1)  contract  of  April  1,  1907, 
shall  be  regarded  as  cancelled  and  forfeited 
and  all  money  paid  be  regarded  as  rent.  (2) 
That  said  Lemon  releases  all  rights  uinder  said 
April  1,  1907,  contract,  and  said  Raub  and 
Yambert  release  said  Lemon  from  the  obliga- 
tions of  said  contract.  (3)  That  title  to  said 
real  estate  shall  be  regarded  as  absolute  in  said 
Raub  and  Yambert.  (4)  Two-sevenths  of  the 
money  derived  from  the  sale  of  railroad  ties 
now  located  along  the  side  of  the  *Y'  rail- 
road siding  at  Reynolds,  Indiana,  shall  go  to 
said  Raub  and  Yambert  and  the  money  derived 
from  the  five-sevenths  (5-7)  interest  of  Thomas 
Lemon  in  said  ties  shall  go  to  Fred  Dahling. 
Fred  Dahling  of  Reynolds,  Indiana,  shall  be 
constituted  as  the  agent  of  said  Raub  and 
Yambert  and  the  said  Lemon  to  sell  said  ties  and 
collect  money  from  same  and  distribute  the 
money  as  heretofore  agreed  upon  less  his  ex- 
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penses  for  same.  (5)  All  of  said  buildings' 
upon  said  tract  of  land  owned  by  Raub  and 
Yambert,  shall  become  the  absolute  property  of 
said  Raub  and  Yambert.  (6)  That  all  ties, 
lumber  and  sawlogs  now  cut  from  the  trees 
on  said  land  shall  be  the  absolute  property  of 
said  Raub  and  Yambert,  except  said  Lemon 
shall  have  all  the  trees  now  cut  down  on  said 
land  that  is  not  cut  into  logs,  ties  or  lumber 
together  with  the  firewood  now  cut.  Said 
Lemon  is  to  remove  sawmill  and  ail  the  personal 
property  owned  by  him  by  November  1,  1908, 
otherwise  title  to  said  personal  property  on  said 
land  shall  become  the  absolute  property  of  said 
Raub  and  Yambert,  and  fuU  and  absolute 
possession  shall  be  given  said  Raub  and  Yam- 
bert by  November  1,  1908.  Said  Lemon  is  to 
bum  the  brush  made  by  him.  Said  Raub  and 
Yambert  have  full  power  and  authority  over 
said  premises,  and  said  Lemon  has  absolute 
authority  to  work  up  said  material,  as  above 
described  but  he  will  in  no  wise  interfere  with 
said  Raub  and  Yambert  to  assert  their  rights 
in  having  their  trees'  or  timber  worked  up  into 
lumber,  or  to  make  improvements." 

The  appellee  objected  to  the  admission  of  this 
writing,  and  the  court  in  admitting  it,  limited  the 
purpose  for  which  it  might  be  considered  as  fol- 
lows: "The  court  now  overrules  the  objection  and 
admits  the  paper  in  evidence  as  being  evidence 
bearing  upon  the  right  of  possession  and  the  court 
sustains  the  objection  in  so  far  as  the  paper  is 
offered  as  tending  to  show  title.  The  court  being  of 
the  opinion  that  the  deed  and  contract  executed  on 
the  1st  day  of  April,  1907,  being  a  mortgage  and  the 
offer  of  the  paper,  the  character  and  wording  of  the 
paper  being  such  as  to  confirm  the  court  in  that 
belief  and  these  being  the  reasons  for  the  court's 
ruling  in  this  manner."  To  this  statement  and 
limitation  placed  on  the  probative  force  and  effect 
of  such  evidence  the  appellant  at  the  time  excepted. 
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A  written  demand  for  possession,  signed  by 
Charles  J.  Raub  and  Chalmers  H.  Yambert  of  date 
February  6,  1909,  was  also  given  in  evidence.  All 
the  deeds  above  referred  to  were  recorded,  but  the 
other  instruments,  so  far  as  the  evidence  discloses, 
were  not  recorded.  There  was  also  evidence  of  a 
verbal  demand  for  possession  made  by  appellant 
and  a  refusal  by  appellees  to  deliver  up  possession. 
There  was  some  other  evidence,  but  for  the  purposes 
of  the  questions  presented  by  the  appeal  it  is  not 
necessary  that  it  be  indicated. 

At  the  close  of  appellant's  evidence  the  court 
instructed  the  jury  as  follows:  "The  court  instructs 
you  that  in  the  complaint  in  this  case  it  is  alleged 
that  the  plaintiff  is  the  owner  in  fee  simple  of  the 
real  estate  therein  described.  I  instruct  you  that 
the  plaintiff  has  not  introduced  any  evidence  which 
tends  to  show  a  legal  title  in  him  but  merely  an 
equitable  title  and  I  instruct  you  to  find  a  verdict 
for  the  defendants."  Pursuant  to  this  instruction 
the  jury  returned  a  verdict  for  appellees.  Appellant 
filed  a  motion  for  new  trial  and  assigned  among 
other  grounds  that  of  the  ruling  of  the  court  in 
limiting  the  force  and  effect  of  said  writing  as  above 
indicated,  and  the  action  of  the  court  in  giving  said 
instruction.  These  grounds  of  his  motion  are  relied 
on  for  reversal.  As  affecting  the  questions  thus 
presented  appellant,  in  effect,  concedes  that, 

1.  in  his  complaint,  he  alleged  a  legal  title  to 
the  real  estate  in  controversy;  that  he  is 
bound  by  such  averment,  and  was  not  entitled  to 
recover  on  proof  of  an  equitable  title.  Stout  v. 
McPheeters  (1882),  84  Ind.  585;  Groves  v.  Marks 
(1869),  32  Ind.  319;  Coppock  v.  Austin  (1904),  34 
Ind.  App.  319,  72  N.  E.  654;  Johnson  v.  Pontius 
(1889),   118  Ind.   270,   20  N.  E.   702.     AppeUant 
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insists,  however,  in  effect,  that  he  offered  in 
2.    evidence  a  deed  from  appellees  which  was 

absolute  on  its  face  and  which  conveyed  and 
vested  in  the  grantee  therein,  the  fee  simple  title  to 
the  real  estate  in  question,  and  that  the  other  evi- 
dence given  in  the  case  did  not  change  the  character 
of  such  title,  or,  at  least,  that  under  all  the  evi- 
dence introduced  in  the  case,  the  question  whether 
appellant  had  proven  a  fee  simple  title  to  such  real 
estate  was  one  of  fact  for  the  jury,  to  be  determined 
by  it  imder  proper  instructions  as  to  the  law  applic- 
able to  the  facts,  and  hence  that  the  court  erred  in 
giving  the  peremptory  instruction,  above  indicated. 
Appellees  on  the  other  hand  insist,  in  effect,  that 
said  deed,  from  Lemon,  though  absolute  on  its  face, 
was  in  fact  a  mortgage,  that  such  deed  should  be 
construed  with  the  contemporaneous  agreement, 
and  when  so  construed  the  question  whether  the  two 
together  constituted  a  mortgage  was  a  question  of 
law  for  the  court,  and  that  the  court  properly  held 
that  such  instruments  in  fact  constituted  a  mort- 
gage; that  being  once  a  mortgage  they  always 
remained  a  mortgage  and  could  not  be  changed  by  an 
after  agreement  cancelling  the  agreement  made 
contemporaneous  with  the  deed,  and  hence  that 
appellant's  title  to  said  real  estate  was  only  equit- 
able, and  that  the  peremptory  instruction  of  the 
trial  court  was  jJiroper.  All  the  questions  here  sug- 
gested and  involved  are,  we  think,  discussed  and 
settled  in  the  cases  of  Wilson  v.  Carpenter  (1878), 
62  Ind.  495,  and  Ferguson  v.  Boyd  (1907),  169  Ind. 
637,  81  N.  E.  71,  82  N.  E.  1064.  In  the  former 
case  the  appellee,  who  was  defendant  below,  filed  a 
first  paragraph  of  answer  which  set  up  facts  very 
similar  to  the  facts  involved  in  the  instant  case, 
except  that  the  averments  of  such  answer  gave 
much  stronger  support  to  appellant's  contention  in 


NOVEMBER  TERM,  191&  60 

Raub  V.  Lemon — 61  ImL  App.  59. 

that  case  than  do  the  facts  of  the  instant  case  give 
to  api>ellees'  contention  here.  The  answer  in  that 
case  asked  affirmative  relief,  and  after  holding  it 
sufficient  as  an  answer  the  court  then  said  that  it  had 
been  treated  as  a  cotinterclaini  in  the  court  below 
and  proceeded  to  consider  it  from  such  standpoint. 
That  appellant's  contention  in  that  case  was  the 
same  as  appellees'  contention  in  the  instant  case  will 
appear  from  the  court's  statement  of  the  con- 
tention of  the  parties  in  that  case  which  we  quote 
from  page  500:  "It  is  very  earnestly  contended  by 
the  appellant  [by  api>ellee3  here],  that  the  alleged 
surrender  and  cancellation  of  the  defeasance,  set  up 
in  the  paragraph  under  consideration,  did  not  in  any 
manner  divest  the  original  contract  between  the 
parties  of  its  mortgage  character,  and  hence  con- 
stituted no  defense  to  his  complaint,  and  that,  for 
still  stronger  reasons,  such  surrender  and  cancella- 
tion did  not  make  out  a  case  for  the  affirmative  relief 
demanded  in  that  paragraph.  Many  of  the  authori- 
ties cited  by  him  lay  down  abstract  rules  which 
would  seem  to  support  the  positions  thus  assumed. 
But  the  appellee  insists,  that  the  surrender  and 
cancellation  of  the  defeasance,  averred  by  him, 
constituted  a  new  and  binding  contract  between 
the  parties,  which  superseded  the  original  agree- 
ment, and  which  practically  converted  the  deed 
from  the  appellant  to  him  into  an  absolute  convey- 
ance in  fee-simple."  (Our  italics.)  So  in  that  case, 
it  was  insisted  by  the  appellaiit  as  it  is  insisted  by 
appellees  in  this  case,  "that  the  deed  and  defeasance 
taken  together  constituted  a  mortgage,"  and  that 
such  deed  being  once  a  mortgage  it  always  remained 
a  mortgage.  The  court  in  that  case  on  pages  500  and 
501  disposed  of  these  respective  contentions  as  fol- 
lows: "That  the  deed  and  defeasance,  taken 
together,  constituted  only  a  mortgage  from  the 
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appellant  to  the  appellee,  is  a  proposition  too  well 
established  to  require  the  citation  of  authorities  to 
sustain  it.  As  to  that  there  is  no  controversy 
between  the  parties  here.  But  what  effect,  if  any, 
did  the  surrender  of  the  defeasance,  for  cancellation 
have  on  the  original  agreement  between  the  parties, 
conceding  it  to  have  been  surrendered  in  the  man- 
ner  and  uuader  the  circumstances  alleged  by  the 
appellee?  In  2  Washburn,  Real  Property,  p.  62, 
4th  ed.,  it  is  said:  *The  doctrine  universally 
applicable  is,  if  once  a  mortgage,  always  a  mortgage. 
Nor  can  it  be  made  otherwise  by  any  agreement  of 
the  parties  made  at  the  time  of  the  execution  of  the 
deed,  nor  upon  any  contingency  whatever.  Equity 
will  not  admit  of  a  mortgagor  embarrassing  or  defeat* 
ing  his  right  to  redeem  the  estate  by  any  agreement 
which  he  may  be  induced  to  enter  into  in  order  to 
effect  a  loan.  This  does  not  preclude  any  subsequent 
bona  fide  agreement  in  respect  to  the  estate  between  the 
parties;  and  where  a  mortgagor  voluntarily  cancelled 
the  instrument  of  defeasance  which  he  held^  it  gave  to  the 
deed  which  it  was  intended  to  defeat  the  effect  of  an 
original  absolute  conveyance  as  between  the  parties.*  '* 
(Our  italics.)  Speaking  further  with  reference  to  the 
maxim  "once  a  mortgage  always  a  mortgage"  in 
that  case  the  court  on  page  502  said:  "  Ut  can  not 
interfere  with  the  right  to  foreclose,  when  the 
mortgage  has  become  forfeited,  nor  with  any  fresh 
contract  which  the  mortgagor  may  choose  to  make  with 
the  mortgagee  for  a  sale  or  relinquishment  of  the  equity 
of  redemption  and  the  vesting  the  latter  with  an  irre- 
deeniable  estate.*  In  Hillard  on  Real  Property,  p. 
646,  4th  ed.,  it  is  also  said:  'Where  a  deed  is  given, 
accompanied  by  a  defeasance,  which  is  not  recorded, 
a  subsequent  surrender  and  cancelling  of  such  defeas-^ 
ancCj  by  agreement,  for  the  purpose  of  giving  the  grantee 
an  absolute  tide,  without  unfairness  between  the  parties 
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or  as  to  strangerSj  and  before  any  rights  of  creditors 
have  intervened,  vrill  vest  the  absolute  title  in  the 
grantee.*  *  *  *  ^iter  a  oaxeful  review  of  the 
foregoing  authorities,  and  of  many  others  which  we 
deem  it  imnecessary  to  specifically  refer  to  here,  we 
are  of  the  opinion,  that  the  surrender  of  the  defeas- 
ance for  cancellation,  imder  the  circumstances  as 
alleged,  vested  in  the  appellee  an  absolute  title  to 
and  ownership  in  the  lands  in  suiL^^    (Our  italics.) 

As  stated  above  the  facts  in  the  instant  case  are 
much  stronger  in  appellant's  favor  than  the  facts 
presented  by  the  answer  in  the  case  just  quoted 
from.  This  is  so  because  the  averments  in  said 
answer  clearly  showed  that  the  deed  and  so-called 
defeasance  in  that  case  constituted  a  mortgage  in 
fact,  while  in  the  instant  case  the  contemporaneous 
agreement  purports  upon  its  face  to  be  an  agree- 
ment of  purchase  and  sale  of  the  real  estate  involved, 
and  an  agreement  on  the  part  of  the  appellant  and 
his  cograntee  named  in  the  deed  to  convey  to  appel- 
lee Lemon  such  real  estate  upon  his  payment  of  the 
consideration  named  in  such  agreement  according 
to  the  terms  and  provisions  therein  contained. 

It  is  true,  as  appellees  contend,  that  "the  modem 
doctrine — settled  in  this  State — ^is,   that  a  mort- 
gage is  but  a  lien  on  the  land  as  a  security 

3.  for  the  debt,  and  the  legal  title  remains  in  the 
mortgagor,  subject  to  the  lien  of  the  mort- 
gage." Fletcher  v.  Holmes  (1870),  32  Ind.  497,  513. 
See,  also,  Francis  v.  Porter  (1855),  7  Ind.  213;  Morton 
V.  Noble  (1864),  22  Ind.  160;  Grable  v.  McCulloh 
(1867),  27  Ind.  472;  Landers  v.  Beck  (1883),  92 
Ind.  49,  51;  §3957  Bums  1914,  §2926  R.  S.  1881.    It 

is  also  true  that  the  agreement  to  cancel  the 

4.  so-called  defeasance  was  not  a  conveyance 
within  the  meaning  of  §3957,  supra.     Such 

concession,  however,  does  not,  as  appellees  seem  to 
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think,  dispose  of  the  question  here  involved.  Appel- 
lees seem  to  overlook  the  fact  that  appellant 

2.  offered  in  evidence  a  deed  absolute  on  its 
face.  This  deed  showed  the  legal  title  to  be  in 
appellant.  It  is  true  that  the  so-called  defeasance 
was  also  offered  in  evidence,  but  this  instrument 
was  cancelled,  and  if  the  law  be  correctly  stated 
in  the  case  of  Wilson  v.  Carpenter^  supra^  such  can- 
cellation, if  hona  fide^  and  for  the  purposes  of  the 
question  imder  consideration  such  cancellation  must 
be  so  treated,  it  gave  the  deed  which  it  was  intended 
to  defeat  ^Hhe  effect  of  an  original  absolute  convey- 
ance  a^  between  the  parties'^  and  vested  ^^the  absolute 
title  in  the  grantee/' 

If,  however,  it  should  be  conceded,  as  appellees  in 
effect  contend  that  where  a  deed,  absolute  on  its  face, 
is  accompanied  by  a  defeasance  that  such  deed  is 
rendered  a  mortgage,  and  that  the  cancellation  of 
such  defeasance  could  not  change  the  original  trans- 
action and  restore  to  the  deed  the  prima  facie  effect 
of  which  it  was  robbed  by  such  defeasance,  their 
contention  still  remains  subject  to  the  infirmity 
that  they  assume  that  the  agreement  executed  con- 
temporaneous with  the  deed  is  a  defeasance  when 
in  fact  it  is  not  a  defeasance.  On  the  contrary,  it 
purports  to  be  an  agreement  of  purchase  and  sale 
of  the  real  estate  involved,  and,  in  effect,  binds  the 
appellant  and  his  cograntee  to  convey  to  appellee 
Thomas  Lemon  such  real  estate  upon  the  full  pay- 
ment of  the  consideration  therein  expressed  accord- 
ing to  the  terms  and  conditions  therein  provided. 
That  the  parties  themselves  treated  and  regarded 
such  agreement  between  them  as  one  of  purchase  and 
sale  of  the  real  estate  in  question  and  not  as  a 
defeasance  is  further  evidenced  by  the  language  in 
the  instrument  of  cancellation  to  the  effect  that  the 
latter  instrument  was  entered  into  for  the  follow- 
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ing  purpose,  viz.,  (we  quote)  "To  settle  all  matters 
pertaining  to  forfeiture  of  contract  of  purchase  entered 
into  April  1,  1907."  In  speaking  of  an  instrument 
similar  to  that  here  involved,  but  more  favorable  to 
appellee's  contention,  the  Supreme  Court  in  the 
ea^e  of  Ferguson  v.  Boyd^  aupra^  542,  543,  said: 
''The  deed  to  Boyd  was  absolute,  and  the  collateral 
instrument  contained  no  provision  making  it  void 
upon  the  i>erformance  of  a  condition.  On  the  con- 
trary, the  provision  of  the  latter  instrument  was  that 
upon  repayment  the  grantee  would  reconvey.  This 
did  not  constitvie  a  technical  defeasance^  although  it 
was,  no  doubt,  sufiBicient  to  secure  to  the  grantor  an 
equitable  right  of  redemption.  Blackstone  says: 
'A  defeasance  is  a  collateral  deed,  made  at  the  same 
time  with  a  feoffment  or  other  conveyance,  contain- 
ing certain  conditions,  upon  the  performance  of 
which  the  estate  then  created  may.  be  defeated  or 
totally  undone.'  *  *  *  There  is  little,  if  any, 
dissent  from  the  proposition  that  in  such  a  case  as 
this  the  grantee  has  a  legal  estate."  See,  also, 
Watkins  v.  Gregory  (1841),  6  Blackf.  113;  Flagg  v. 
Mann  (1837),  2  Sumn.  486,  Fed.  Cas.  No.  4,847; 
Baird  v.  KirUand  (1837),  8  Ohio  *21;  Loring  v. 
MeUndy  (1842),  11  Ohio  355;  Kemper  v.  Campbell 
(1886),  44  Ohio  St.  210,  6  N.  E.  566;  KnowUs  v. 
Knowles  (1903),  25  R.  I.  464,  56  Atl.  775;  McCarthy 
V.  McCarthy  (1869),  36  Conn.  177;  Williaw^s  v. 
Baker  (1901),  62  N.  J.  Eq.  563,  51  Atl.  201;  Fitch  v. 
Miller  (1902),  200  111.  170,  65  N.  E.  650;  Gallagher  v. 
Giddings  (1891),  33  Neb.  222,  49  N.  W.  1126;  Stall  v. 
Jones  (1896),  47  Neb.  706,  66  N.  W.  653;  First  Nat. 
Bank  v.  Tighe  (1896),  49  Neb.  299,  68  N.  W.  490; 
Hughes  v.  Davis  (1870)  40  Cal.  117;  Marshall  v. 
Williams  (1891),  21  Or.  268,  28  Pac.  137;  1  Black- 
stone,  Comm.  (Sharswood)  646  note;  and  see 
Wilson  V.  Carpenter,  supra.    The  same  case  quotes 
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with  approval  the  following  language  of  Justice 
Story,  in  the  case  of  Flagg  v.  Mann^  supraj  541, 
"The  present  bond  does  not  declare,  that,  if  the  con- 
dition is  compUed  with  the  conveyance  shall  be 
utterly  void.  On  the  contrary,  it  is  to  remain  in 
full  validity,  and  a  reconveyance  of  the  title  is  to  be 
made,  which  necessarily  supposes,  that,  until  the 
reconveyance,  the  estate  remains  at  law  in  the  grantees.'^ 
(Our  italics.)  In  the  case  of  Kemper  v.  Campbell, 
supra,  where  a  deed  absolute  in  form  was  intended  as 
a  security  the  court  used  the  following  language 
which  is  also  quoted  with  approval  by  the  Supreme 
Court  in  the  case  of  Ferguson  v.  Boyd,  supra: 
"It  is  not  a  proper  mortgage.  In  equity  it  is  con- 
strued to  be  such  for  the  purpose  of  preventing 
imposition  and  injustice;  hut  at  law  it  is  simply 
what,  on  its  face  it  purports  to  he,  an  absolute  con- 
veyance  in  fee  simple.  Hughes  v.  Davis  (1870),  40 
Cal.  117;  1  Jones,  Mortgages  (6th  ed.)  §339.  And 
no  other  or  different  construction  will  be  placed  on  the 
deed,  unless  necessary  to  accomplish  the  ends  of  jus- 
tice. 1  Jones,  Mortgages  (6th  ed.)  §321.  To  do 
otherwise  would  be  foreign  to  the  spirit  of  equity,  and 
would  violate  the  plainest  principles  upon  which 
equity  jurisprudence  has  always  been  administered 
by  the  courts.  No  one  of  the  maxims  of  equity  is  of 
more  unvarying  application  than  that  *he  who  seeks 
equity  must  do  equity.'  "  (Our  italics.)  To  the 
same  effect,  see,  West  v.  Reed  (1870),  55  111.  242; 
Hassam  v.  Barrett  (1874),  115  Mass.  256;  Marshall 
V.  Williams,  supraj  Carpenter  v.  Carpenter  (1873), 
70  111.  457;  Fitch  v.  Miller,  supra;  Baird  v.  Kirt- 
la:nd,  supra. 

Appellees  insist,  in  effect,  that  the  cases,  supra, 
are  distinguishable  from  the  instant  case  because 
equitable  relief  was  asked  and  involved  in  those 
cases,  whereas,  in  the  instant  case  appellant  bases 
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his  action  on  a  legal  title.  This  distinction  does  not 
render  the  general  propositions  of  law,  announced 
in  those  cases  and  quoted  and  italicized,  above, 
inapplicable  to  the  instant  case.  It  must  be  remem- 
bered that  in  the  case  at  bar  it  is  the  appellees  and 
not  the  appellant  who  must  appeal  to  the  equit- 
able side  of  the  court  for  relief.  Appellant  has  a 
recorded  deed  which  shows  a  fee  simple  title  absolute 
in  him  and  if  this  title  can  be  changed  or  shown  to  be 
different  from  what  it  appears  it  must  be  by  resort 
to  equity.  It  was,  therefore,  the  appellees,  who  were 
reqtdred  to  invoke  the  equity  side  of  the  court  to 
change  the  character  of  the  title,  and  when  they  ask 
the  assistance  of  such  a  court  they  are  confronted 
with  their  own  voluntary  good-faith  cancellation 
and  surrender  of  the  instrument  on  which  they  must 
base  their  right  to  change  such  title,  and  a  court  of 
equity,  which  requires  all  persons  who  invoke  its 
aid  to  come  into  court  with  clean  hands,  will  not 
permit  a  party  to  ask  and  obtain  the  advantages  of 
an  instrument  which  he,  in  good  faith  has  cancelled. 
In  such  a  case  if  the  cancellation  of  the  instrument 
which  made  the  deed  a  mortgage  was  voluntarily 
given,  and  in  no  way  influenced  by  fraud  or  mistake 
of  the  parties,  and  no  rights  of  third  parties  have 
intervened  a  court  of  equity  will  leave  the  title 
where  it  finds  it,  or,  in  other  words,  it  will  adopt 
that  construction  and  effect  which  the  parties  them- 
selves have  voluntarily  given  to  their  transactions, 
and  hence  leave  the  legal  title  to  the  lands  involved 
in  the  hands  of  the  grantee  of  the  deed  which  was 
sought  to  be  declared  a  mortgage. 

It  is  also  insisted  by  appellees  that  the  case  of 
Ferguson  v.  Boyd^  aupra^  is  to  some  extent  modified 
or  distinguished  in  the  case  of  Sinclair  v.  Gumevr 
hauser  (1913),  179  Ind.  78,  98  N.  E.  37,  53,  100 
N«  E.  376,  and  that  the  instant  case  is  controlled  by 
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the  latter  case.  Appellees'  contention  is  based  on 
the  following  language  used  by  the  court  in  the 
latter  case:  ^'Ferguson  v.  Boydj  supra,  is  based  upon 
consideration  of  equitable  defenses,  in  the  course  of 
the  presentation  of  which,  attention  is  directed  to  the 
distinction  between  defeasances  in  collateral  agree- 
ments which  operate  to  defeat  a  title  which  has 
vested  and  agreements  to  reconvey,  though  in  each 
the  grantee  has  the  legal  title,  and  it  is  there  said, 
dealing  with  the  question  of  title,  quoting  from  1 
Jones,  Mortgages  (6th  ed.)  §244.  *An  absolute  deed 
with  a  defeasance  passes  the  legal  title  to  the  prop- 
erty even  in  states  in  which  it  is  held  that  a  mort- 
gage in  the  usual  form  does  not  pass  the  title.'  But 
it  is  clear  that  that  rule  does  not  obtain  in  this 
State,  besides,  in  the  same  section,  it  is  also  said: 
'At  law,  an  absolute  deed  and  a  separate  absolute 
defeasance  or  agreement  to  reconvey,  executed  at 
the  same  time,  as  security  for  a  debt,  amount  to  a 
mortgage.'  And  such  is  the  prevailing  rule.  See 
note  15,  §244,  supra.  Nor  is  it  material  that  the 
defeasance  be  separate."  If  it  can  be  said  that  this 
latter  case  in  any  way  criticises  or  places  any  limita- 
tion on  the  language  used  by  the  court  in  the  former 
case,  it  affects  only  what  might  be  construed  as  an 
implied  approval  by  the  former  case  of  the  rule 
indicated  in  the  quotation  as  the  rule  laid  down  by 
Jones  on  Mortgages,  the  court  in  the  latter  case 
saying  that,  ''such  rule  does  not  obtain  in  this 
State."  This  limitation  can  afford  appellees  no 
relief  in  the  instant  case.  The  agreement  in  question 
does  not  purport  to  be  a  defeasance,  nor  is  there  any- 
thing appearing  on  the  face  of  either  the  deed  or  the 
agreement  standing  alone,  from  which  the  court 
can  say  as  a  matter  of  law  that  the  deed  was  in  fact 
given  to  secure  a  debt,  nor  was  there  any  other  evi- 
dence introduced  in  the  instant  case  necessitating 
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guch  an  inference.  In  suoh  respect  the  instant  case 
is  much  stronger  than  either  of  the  cases  quoted 
from,  supra. 

It  should  be  stated  in*  this  connection  that  appel- 
lees contend  that  appellant,  in  the  trial  of  the 
cause,  treated  the  agreement  executed  contempor- 
aneous with  the  deed  as  a  defeasance,  and 
5.  that  this  court  should  hold  him  to  the  theory 
of  the  case  adopted  in  the  trial  court.  This 
contention  of  appellees  is  based  on  the  statement 
made  by  appellant  at  the  time  he  offered  such  agree- 
ment in  evidence  which  statement  is  as  follows: 
"We  offer  this  contract  as  evidence  of  the  fact  that 
by  its  execution  and  delivery,  which  delivery  we 
offer  to  prove,  the  first  contract  marked  exhibit  *A' 
and  introduced  in  evidence  in  this  cause,  the  same 
being  a  defeasance  executed  concurrently  with  the 
deed  in  evidence  from  the  defendants  in  this  action 
to  Raub  and  Tambert,  was  by  this  contract  now 
offered  in  evidence  cancelled  and  set  aside  and  that 
by  operation  of  this  contract  now  offered  in  evi- 
dence, the  deed  from  Lemon  and  wife  to  Raub  and 
Tambert  became  an  absolute  deed  and  conveyance 
to  Raub  and  Yambert,  by  virtue  of  which  said  Raub 
and  Yambert  took  absolute  title  to  the  real  estate 
described  in  the  complaint."  It  is  true,  generally 
speaking,  this  court  will  hold  a  party  to  the  theory 
of  a  case  adopted  in  the  trial  court  where  such 
theory  clearly  appears  from  the  record.  Southern  R. 
Co.  V.  Crone  (1912),  51  Ind.  App.  300,  99  N.  E.  762; 
MunciCj  etc. J  Traction  Co.  v.  Citizens  Gas^  etc.,  Co. 
(1913),  179  Ind.  322,  100  N.  E.  65.  This  court, 
however,  will  look  to  the  entire  record  to  ascertain 
the  theory  on  which  a  case  was  tried  below.  The 
mere  fact  that  appellant  in  identifying  the  instru- 
ment offered  in  evidence  referred  to  it  as  a  "defeas" 
ance*^  is  not  of  controlling  importance  within  the 
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meaning  of   the  rule  invoked   by   appellees.     It 
follows  we  think  that  this  case,  as  presented 
2.     by  this  appeal,  is  controlled  by  the  cases  of 
Wilson  V.   Carpenter'  and  Ferguson  v.  Boyd^ 
supra,  and  that,  under  them,  the  court  erred  in 
limiting  the  effect  of  said  instrument  of  cancellation 
of  the  so-called  defeasance  and  in  giving  the  peremp- 
tory instruction  in  favor  of  appellees. 

Before  closing  the  opinion  we  deem  it  proper  to 
say  that  it  must  not  be  imderstood  from  anything 
said  herein  that  this  court  has  foreclosed  the  question 
of  the  character  of  appellant's  title,  or  the  question 
of  the  effect  of  the  cancellation  of  the  so-called 
instrument  of  defeasance.  It  may  be  that,  from 
the  entire  evidence  in  the  case  a  court  or  jury  might 
finally  determine,  and  properly  so,  that  the  deed 
and  contemporaneous  agreement  here  involved 
were  in  fact  executed  to  secure  a  loan  obtained  by 
appellees,  and  that  such  deed,  though  absolute  on 
its  face,  is,  in  fact,  a  mortgage  and  that  the  agree- 
ment of  cancellation  herein  referred  to  was  tainted 
with  fraud  or  some  other  infirmity  which  might 
render  it  of  no  effect  and  hence  that  appellant's 
title  is  in  fact  an  equitable  title.  This  appeal  pr^ 
sents  no  such  question  and  it  was  for  the  purposes  of 
the  questions  presented  by  the  appeal  only  that  we 
treated  the  deed  and  so-called  defeasance  as  being 
what  they  purport  to  be,  and  treated  the  cancella- 
tion of  such  defeasance  as  being  fairly  procured  and 
voluntarily  made  in  good  faith. 

The  judgment  below  is  reversed  with  instructions 
to  the  trial  court  to  sustain  appellant's  motion  for 
new  trial,  and  with  leave  to  appellant  to  file  addi- 
tional paragraphs  of  complaint,  if  he  so  desires, 
and  for  any  other  proceedings  not  inconsistent 
with  this  opinion. 

Note. — Reported  in  108  N.  E.  631.    As  to  the  rule  that  the  plain« 
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tiff  in  ejectment  must  be  entitled  to  the  possession,  see  116  Am.  St. 
569.  On  a  deed  as  a  mortg^age,  see  L,  R.  A.  1916  B  18.  See,  also, 
under  (1)  15  Cyc  116;  (3)  27  Cyc  961;  (5)  3  C.  J.  718;  2  Cyc  670. 


The  John  Kindler  Company  v.  The  First 
National  Bank  of  Fond  dit   Lac, 

Wisconsin. 

[No.  8,611.   Filed  June  2, 1915.    Rehearing  denied  December  9, 1915. 

Transfer  denied  February  17,  1916.] 

1.  BiiiUB  AND  Notes. — Defenses. — Pleading, — Non  Est  Factum, — 
In  an  action  by  the  endorsee  of  a  note,  an  answer  in  general  denial, 
and  a  special  paragraph  to  the  effect  that  defendants  executed  a 
note  to  payee,  but  that  when  delivered  it  did  not  contain  certain 
words,  that  such  note  was  subsequently  changed  by  the  addition 
of  such  words  without  the  knowledge  or  consent  of  defendants,  and 
that  defendants  x>aid  the  payee  without  knowledge  that  the  note 
had  been  changed  or  transferred,  each  being  verified,  had  the  force 
of  a  plea  of  non  est  factum,     p.  81. 

2.  Bills  and  Notes. — AUeraiion, — Bona  Fide  Purchaser. — Evidence, 
— Verdict. — ConduHveness. — The  -fact  that  the  place  of  pa3mient, 
the  rate  of  interest,  and  the  time  of  the  commencement  of  interest, 
are  written  in  a  note  in  different  handwriting  than  that  of  the  other 
written  portions  thereof,  does  not  as  a  matter  of  law  put  a  pur- 
chaser thereof  on  inquiry  as  to  whether  it  has  been  altered;  hence 
where  there  was  evidence  to  show  that  after  the  execution  and 
delivery  of  a  note  blank  spaces  therein  ^ere  filled  by  the  payee's 
agent  pursuant  to  a  general  understanding  with  the  maker,  though 
without  the  latter's  specific  knowledge,  so  as  to  show  the  place  of 
payment,  the  rate  and  time  for  commencement  of  interest,  after 
which  through  a  series  of  endorsements  it  reached  plaintiff  as  a 
purchaser  for  value,  a  verdict  for  plaintiff  was  conclusive  as  against 
the  objection  that  plaintiff  was  not  a  bona  fide  purchaser  without 
notice,    p.  82.    ■ 

3.  Bills  and  Notes. — AUeraiion. — Authority  of  Payee. — Rate  of 
Interest. — The  payee  of  a  promissory  note  may  change  the  interest 
rate  as  expressed  therein  to  make  the  note  conform  to  what  the 
parties  agreed  or  intended  it  should  have  been,  and  such  change 
will  not  amount  to  a  material  alteration,    p.  86. 

4.  BiLUS  AND  Notes. — Alteration. — Inserting  Rate  of  Interest. — 
Effect.— In  view  of  the  fact  that  under  §7952  Bums  1914,  §5200  R. 
8. 1881,  a  note  without  stipulation  as  to  interest  would  d^w  inter- 
est at  six  per  cent  from  maturity,  the  act  of  the  payee  in  filling 
blank  spaces  therein  to  show  that  the  note  bears  interest  at  such 
rate  from  maturity  can  not  be  deemed  a  material  alteration,  p.  86. 
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5.  Alteration  op  Instbumentb. — Material  Alteration. — ^The  fact 
that  the  burden  6t  the  oomplainin^  party  has  not  beien  enlarged  is 
not  necessarily  the  test  of  whether  the  alteration  of  an  instrument 
was  material,  since  if  the  legal  effect  of  the  instrument  is  thereby 
changed  the  alteration  may  be  material  notwithstanding  the  burden 
remains  the  same.  (HoUkorue  v.  State  [1911],  49  Ind.  App.  178, 
disapproved  in  part.)   p.  87. 

6.  Bills  and  Notes. — Alteration, — Evidence. — Implied  AiUhority. — 
In  an  action  on  a  note,  claimed  by  defendant  to  have  been  altered  by 
inserting  the  place  of  payment  and  the  rate  and  time  of  commence- 
ment of  interest,  evidence  showing  that  during  a  long  course  of  deal- 
ing with  payee  the  defendant  of  the  executed  notes  containing 
blanks  with  reference  to  such  provisions  which  blanks  were  later 
filled  by  payee,  and  that  as  such  notes  matured  the  defendant  paid 
them  without  objection,  etc.,  warranted  the  jury  in  finiiing  that  the 
payee  had  at  least  implied  authority  to  fill  such  blanks  in  the  note 
sued  on.    p.  87. 

7.  Bills  and  Notes. — Alteration, — Implied  Authority. — ^The  author- 
ity of  a  payee  to  fill  blank  spaces  in  a  note  may  be  implied  from 
circumstances  and  from  facts  proved,    p.  89. 

From  Kosciusko  Circuit  Court;  Francis  E.  Bow^ 
scTj  Judge. 

Action  by  The  First  National  Bank  of  Fond  du 
LaC;  Wisconsin,  against  The  John  Kindler  Com- 
pany. From  a  judgment  for  plaintiff,  the  defen- 
dant appeals.    Affirmed. 

C  W.  WatkinSj  R.  A.  Kaufman  and  C.  A.  Butler, 
for  appellant. 

Lesh  &  Leahy  Frank  0.  Switzer  and  Lemuel  W. 
Royse^  for  appellee. 

Caldwell,  J. — ^Action  on  a  promissory  note, 
brought  by  appellee  as  endorsee  and  holder  against 
appellant  as  maker.  It  is  alleged  that  The  John 
Kindler  Company  is  a  partnership,  and  that 
Elizabeth  Kindler  is  a  member  thereof.  A  copy  of 
the  note  is  exhibited  with  the  complaint  and  is  as 
follows: 

"$1,074.00.  Anderson,  Ind.,  Dec.  27,  1909. 

June  1,  1910,  after  date  we  or  either  of  us 

promise  to  pay  to  the  order  of  the  Anderson 
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Carriage  Manufacturing  Company  Ten  Hun- 
dred Seventy-Four  00/100  Dollars.  Negotiable 
and  payable  at  Citizens  Bank  of  Anderson, 
Ind.  Value  received  without  relief  whatever 
from  valuation  or  appraisement  laws,  with  in- 
terest at  6  i>er  cent  after  maturity  and  attor- 
ney's fees.  The  drawers  and  endorsers  sev«- 
erally  waive  presentment,  protest,  notice  of 
protest  and  non-payment  of  this  note. 

John  Eindler  Company, 
P.  O.  Huntington,  Ind.    Charles  P.  Eindler." 

The  first  paragraph  of  answer  is  a  verified  gen- 
eral denial.  The  amended  second  paragraph  is  to 
the  effect  that  appellant  executed  a  note  to 

1.  said  payee,  but  that  when  signed  and  deliv- 
ered, it  did  not  contain  the  words  ^^  Citizens 
Bank  of  Anderson,  Ind.,"  the  word  "maturity,"  or 
the  figure  "6"  before  the  words  "per  cent";  that 
afterwards,  and  without  the  knowledge  or  consent  of 
appellant,  the  note  was  changed  by  the  addition  of 
such  elements;  and  that  appellant  paid  the  note  to 
the  payee  without  any  knowledge  that  it  had  been 
changed  or  transferred.  This  paragraph  also  is 
verified.  The  first  and  second  paragraphs  have  the 
force  of  non  est  factum.  The  amended  third  para- 
graph of  answer  amounts  to  a  plea  of  payment  to 
the  carriage  company  without  notice  that  the  note 
had  been  transferred.  The  first  paragraph  of  reply 
is  a  general  denial  to  said  second  and  third  para- 
graphs of  answer.  The  second  paragraph  of  reply, 
directed  to  all  three  paragraphs,  pleads  in  general 
terms  the  facts  constituting  appellee  a  good-faith 
holder  for  value,  and  in  addition,  is  to  the  effect  that 
when  appellee  purchased  the  note'  it  contained  the 
alleged  omitted  elements,  and  that  they  appeared 
in  ordinary  black  ink  and  in  appropriate  blank 
spaces  apparently  intended  for  such  elements,  and 
Vol.  61—6 
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that  it  had  no  notice  or  knowledge  that  the  note  had 
been  changed  after  its  execution  or  of  any  fact  or 
circumstance  impairing  its  validity,  or  that  there 
was  any  defense  to  it;  that  there  was  nothing  of  a 
suspicious  character  appearing  on  the  face  of  the 
note,  and  that  appellee  believed  in  good  faith  when  it 
purchased  the  note,  that  it  had  been  executed  in 
the  form  sued  on. 

A  trial  by  jury  resulted  in  a  verdict  and  judg- 
ment for  appellee.  The  errors  assigned  are  that 
the  court  erred  in  overruling  the  motion  for  a  new 
trial,  and  in  overruling  the  demurrer  to  the  second 
paragraph  of  reply.  Under  the  first  assignment,  the 
sufficiency  of  the  evidence  and  the  action  of  the 
court  in  refusing  certain  instructions  and  in  giving 
others  is  challenged. 

The  evidence,  so  far  as  material,  is  as  follows: 
The  note  was  given  for  carriages  bought  by  appel- 
lant of  the  payee,   The  Anderson  Carriage 

2.  Manufacturing  Company.  Charles  P.  Kind- 
ler whose  authority  is  not  questioned,  acted 
for  appellant,  and  N.  A. ,  Crawford,  sales  manager 
of  the  payee,  acted  for  it  in  the  transaction.  The 
note  was  signed  and  delivered  at  the  office  of  the 
carriage  company.  Crawford  prepared  it  by  using  a 
printed  blank.  When  signed  and  delivered,  it  was  in 
form  as  exhibited  except  that  after  the  printed  words 
''negotiable  and  payable  at"  there  was  a  long  blank 
space,  and  a  blank  space  after  the  printed  words 
"with  interest  at"  and  also  after  the  printed  words 
"per  cent  after".  Crawford  placed  the  note  in  the 
payee's  safe  in  such  incomplete  condition.  Subse- 
quently Berkshire,  the  payee's  bookkeeper,  filled  in 
such  blank  spaces  in  the  absence  of  appellant,  and 
without  any  specific  knowledge  on  its  part  that  the 
same  had  been  or  was  to  be  done,  by  inserting  therein 
the  words  and  figure  complained  of.    The  note  was 


NOVEMBER  TERM,  1915.  83 


John  Eindler  Co.  v.  First  Nat.  Bank— 61  Ind.  App.  79. 


then  regularly  negotiated  by  the  payee,  and  after 
several  endorsements  came  into  the  hands  of  appel- 
lee in  due  course,  and  under  such  circumstances  as  to 
constitute  appellee  a  good-faith  holder  for  valuQ, 
exoept  it  be  for  the  fact  that  a  part  of  the  written 
portion  of  the  note  appeared  in  the  handwriting  of 
Crawford  and  a  part  in  the  handwriting  of  Berk- 
shire. Charles  P.  Eindler  testified  that  there  was  an 
understanding  that  all  notes  given  by  appellant  to 
the  carriage  company  were  to  draw  six  per  cent  inter- 
est after  maturity. 

The  ai^ument  is  advanced  that  the  fact  that  two 
handwritings  appeared  in  the  body  of  the  note  was 
sufficient  to  put  appellee  on  inquiry  in  the  purchase 
of  the  note,  and  therefore  to  imdermine  appellee's 
standing  as  a  good-faith  purchaser  for  value  as  it 
might  otherwise  exist.  The  evidence  on  this  ques- 
tion was  heard  by  the  jury,  and  the  note  was  sub- 
mitted to  them  for  inspection.  The  circumstances 
were  such  as  to  bring  the  question  within  the  pro- 
vince of  the  jury  as  a  question  of  fact,  and  it  having 
determined  it  in  appellee's  favor,  its  finding  is  bind- 
ing on  us.  In  other  respects  the  evidence  tending 
to  show  that  appellee  was  a  good-faith  purchaser  for 
value  was  uncontradicted,  and  the  jury  having  so 
found,  we  shall  further  consider  the  case  from  that 
viewpoint. 

Bowen  v.  Laird  (1906),  166  Ind.  421,  77  N.  E. 
852,  is  closely  in  point  here.  That  case  turns  on  the 
sufficiency  of  the  reply  to  an  asnwer  of  non  est 
factum.  The  reply  in  that  case  admitted  that  the 
note  when  executed  was  not  in  the  same  condition 
as  when  sued  on,  and  alleged  that  when  executed  it 
was  as  follows,  omitting  date  and  signature:  ''One 
year  after  day,  I  promise  to  pay  to  the  order  of 

Bernard  &  Hunter  $144,  at value 

received.    Interest  at  8  per  cent  per  annum  after 
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due  until  paid."  Further  facts  were  averred  respect- 
ing the  filling  of  the  blank  in  the  note  by  the  inser- 
tion of  the  name  of  a  bank  of  this  State,  and  respect- 
ing the  circumstances  imder  which  the  holder  became 
the  owner  of  the  note,  very  similar  to  the  facts  shown 
by  the  evidence  here,  the  chief  diifference  being  that 
it  was  alleged  in  said  reply  that  the  blank  was  filled 
in  the  same  handwriting  as  that  appearing  in  the 
other  portions  of  the  note.  As  we  have  indicated, 
the  mere  fact  that  the  note  involved  in  the  case  at 
bar  contained  the  different  handwritings  could  not, 
as  matter  of  law,  be  held  to  constitute  a  suspicious 
circumstance  disclosed  by  the  face  of  the  note,  effec- 
tive to  destroy  appellee's  claim  of  a  good-faith  hold- 
ing for  value.  Rather  the  existence  of  such  circum- 
stance was  evidentiary  matter  for  the  consideration 
of  the  jury.  The  fact  that  the  jury  considered  it  and 
determined  the  involved  question  in  favor  of  appel- 
lee has  the  effect  of  removing  the  distinction  that 
might  otherwise  exist  between  the  Bowen  case  and 
the  case  at  bar.  The  court,  in  the  Bowen  case,  in 
holding  the  reply  sufficient  and  that  imder  the  facts 
therein  alleged  the  note  was  valid  in  the  hands  of  a 
good-faith  purchaser  for  value,  reviews  the  authori- 
ties, and  after  stating  that  the  insertion  of  the  name 
of  the  bank  constituted  such  a  material  alteration  as 
to  invalidate  the  note  in  the  hands  of  the  payee,  for 
the  reason  that  thereby  the  character  of  the  instru- 
ment was  changed,  uses  this  further  language,  applic- 
able here:  ''Appellee  executed  to  Bernard  &  Himter 
a  perfect  note,  except  when  delivered  it  contained  the 
word  'at'  standing  at  the  left  end  of  a  blank  line  and 
space  extending  across  the  paper.  This  space 
after  the  word  was  unscored  and  left  blank,  and 
appeared  in  the  instrument  as  indicating  an  inten- 
tion to  fix  the  place  of  payment,  but  which  had  not 
been  determined  when  the  note  was  placed  in  the 
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hands  of  the  payee.  Without  cancelation  the  word 
and  line  were  meaningless  upon  any  other  theory. 
If  the  purpose  had  been  to  make  the  note  payable 
wherever  it  might  be  found,  when  due,  it  could  have 
been  clearly  accomplished  only  by  marking  out  the 
word  'at'  and  the  following  line.  In  any  aspect, 
appellee  delivered  his  note  with  an  uncanceled  word 
and  space  which  irresistibly  suggested  incomplete- 
ness in  the  instrument  for  want  of  the  place  of  pay- 
ment, and  which  made  it  easy  to  effect  an  alteration 
without  exciting  the  suspicion  of  a  reasonably  cau- 
tious i>erson."  The  Supreme  Court  in  the  Bowen 
ease  disposes  of  such  cases  as  McCoy  v.  Lockwood 
(1880),  71  Ind.  319,  Cronkhite  v.  Neheker  (1882), 
81  Ind.  319,  42  Am.  Rep.  127,  cited  by  appellants, 
by  applying  a  distinction  expressed  in  the  following 
language:  ''When  a  note  is,  before  delivery,  made 
complete  in  accordance  with  its  general  character, 
and  is  free  from  words  and  unscored  blanks  rea- 
sonably indicating  incompleteness,  the  unauthorized 
addition  of  words  or  figures  by  the  filling  of  imoc- 
cupied  blanks  or  parts  of  blanks,  or  otherwise,  is 
such  an  alteration,  if  material,  as  will  make  the 
paper  void  in  the  hands  of  the  f oi^er,  or  any  one 
claiming  under  him."  In  each  of  those  cases  the 
note  as  executed  bore  on  its  face  no  evidence  of 
incompleteness.  In  the  Bowen  case  the  court  cites, 
among  other  decisions,  as  controlling  under  the  cir- 
cumstances presented  there,  Marshall  v.  Drescher 
(1879),  68  Ind.  359,  and  Cason  v.  GrarU  County 
Deposit  Bank  (1895),  97  Ky.  487,  31  S.  W.  40,  63 
Am.  St.  418.  The  facts  in  each  of  these  cases  are 
very  similar  to  those  presented  in  the  case  at  bar. 
In  the  Cason  case  the  note  when  executed  was  in 
the  following  form:  ''Three  months  after  date  I 
promise  to  pay  to  the  order  of  G.  W.  Siddons  $200, 
at ""  value  received."    In  that 
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case,  the  holder  subsequently  filled  the  blank  by 
inserting  the  name  of  a  bank,  and  the  court,  after 
reviewing  the  authorities,  held  the  note  not  thereby 
to  have  been  invalidated  in  the  hands  of  a  good- 
faith  purchaser  for  value. 

It  is  true  that  in  the  Bowen  case  the  only  point 

involved  is  respecting  the  inserting  of  the  name  of  a 

bank  in  the  note.    The  reasoning  however  is 

3.  just  as  applicable  to  the  other  alleged  altera- 
tions here  which  consisted  in  inserting  the 

rate  of  interest  and  the  word  "maturity".  But  as  to 
such  additional  matters,  Charles  P.  Kindler  testified 
as  we  have  stated  that  there  was  an  understanding 
between  the  parties  that  all  notes  executed  by  appel- 
lant to  said  payee  should  bear  six  per  cent  interest 
from  maturity.  It  is  expressly  held  by  the  Supreme 
Court  that  the  payee  of  a  promissory  note  may 
change  the  interest  rate  as  expressed  therein  to  make 
the  note  conform  to  what  the  parties  thereto  agreed 
or  intended  it  should  have  been,  and  that  such  a 
change  does  not  amount  to  a  material  alteration. 
Oshorn  v.  Hall  (1903),  160  Ind.  153,  66  N.  E. 
457.  For  a  collection  of  cases  pro  and  con  on  the 
question  of  the  right  to  change  a  written  contract 
merely  to  correct  a  mistake,  and  that  the  weight  of 
authority  is  in  harmony  with  Oshorn  v.  Hall^  sujyra^ 
see  note  to  Merritt  v.  Dewey  (1905),  2  L.  R.  A.  (N. 
S.)  217.  Moreover,  the  note  as  executed  would 
have  drawn  interest  at  six  per  cent  from 

4.  maturity.      §7952  Bums   1914,    §5200  R.  S. 
1881;  Sanderson  v.  Trump  Mfg.  Co.  (1913), 

180  Ind.  197,  102  N.  E.  2.  It  follows  that  the  inser- 
tion of  the  rate  and  the  word  maturity  did  not  change 
the  effect  of  the  note,  and  the  alteration  in  this 
respect  was  not  material.  2  C.  J.  1199  and  notes; 
Fry  v.  P.  Bannon  Sewer  Pipe  Co.  (1913),  179  Ind. 
309,  320t  101  N.E.  10;  Holthouse  v.  Staie,  ex  rel. 
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(1912),  49  Ind.  App.  178,  184,  97  N.  E.  130.    Some 
language  used  in  the  concluding  part  of  the 

5.  opinion  in  the  case  last  cited  respecting  the 
test  by  which  to  determine  whether  a  partic- 

ulaj-  alteration  is  material  was  apparently  inad- 
vertently used,  and  being  erroneous  is  disapproved. 
If  the  alteration  is  such  as  to  transform  the  instru- 
ment so  that  it  is  not  the  same  in  legal  effect  as  the 
instrument  executed,  the  alteration  may  be  material, 
even  though  the  burden  of  the  complaining  party  is 
not  thereby  enlarged.  Johnston  v.  May  (1881),  76 
Ind.  293;  Cohurn  v.  Webb  (1877),  66  Ind.  96,  26 
Am.  Rep.  15;  2  C.  J.  1174  and  notes. 

The  evidence  sustains  the  verdict.    A  further  con- 
sideration confirms  us  in  such  conclusion.     Thus, 
there  was  other  evidence  to  the  following 

6.  effect:     Appellant,   by   Charles  P.   Kindler, 
had    executed    to    the    Anderson    Carriage 

Manufacturing  Company  prior  to  the  execution  of 
the  note  in  suit  a  large  number  of  notes  given  for  car- 
riages purchased.  In  many  instances  these  notes 
were  forwarded  to  appellant  and  apparently  exe- 
cuted partially  in  blank  and  returned  by  mail. 
Others  were  executed  at  the  office  of  the  payee. 
Crawford  testified  that  at  one  time  Charles  P. 
Kindler  in  conversation  with  an  officer  of  the  car- 
riage company  directed  that  all  notes  given  by  appel- 
lants be  made  payable  at  the  Citizens  Bank  of 
Anderson,  Indiana,  without  regard  to  whether  he 
gave  specific  instructions  in  any  case.  This  evi- 
dence was  contradicted,  and  were  we  permitted  to 
weigh  the  evidence,  it  is  possible  that  we  should  have 
doubts  as  to  the  preponderance  on  that  question. 
Wheelock,  who  was  secretary  of  the  carriage  com- 
pany from  its  organization  in  1899  until  it  went  into 
the  hands  of  a  receiver  in  1910,  testified  by  deposi- 
tion that  John  Kindler,  father  of  Charles  and  form- 
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eriy  the  active  manager  of  The  John  Kindle;  Com- 
pany, paid  cash  for  the  earlier  purchases  of  carriages; 
that  later  notes  were  given,  and  that  John  Eindler 
directed  that  such  notes  be  made  payable  at  Ander- 
son banks  rather  than  Huntington  banks,  as  he  did 
not  want  the  notes  to  pass  through  the  latter  banks; 
that  after  the  death  of  John  Kindler  his  son  Charles 
becamse  manager  of  the  Kindler  business,  aud  con- 
tinued the  custom  established  by  his  father;  that 
it  was  a  frequent  occurrence  for  Charles  to  execute 
notes  to  the  carriage  company  for  appellant,  blank 
as  to  place  of  payment,  rate  of  interest  and  when 
interest  should  commencCt  which  blanks  were  after- 
wards filled  by  the  payee,  the  notes  negotiated,  and 
thereafter  paid  in  due  course  without  objection. 
Appellant  paid  such  notes  by  drawing  checks  pay- 
able to  the  carriage  company,  whereupon  the  car- 
riage company  took  up  the  notes  from  whatever 
bank  held  them,  and  forwarded  them  to  appellant. 
Such  notes  indicated  by  endorsements  that  they  had 
been  negotiated;  that  this  method  of  transacting 
business  was  adopted  in  order  that  such  notes  might 
not  pass  through  Huntington  banks.  A  number  of 
such  notes  that  had  been  paid  were  introduced  in 
evidence.  All  these  notes,  as  appeared  by  their 
face,  bore  six  per  cent  interest  from  maturity.  In  one 
the  blank  intended  to  indicate  the  place  of  payment 
had  not  been  filled.  Eleven  of  them  showed  that 
they  were  payable  at  Anderson  banks  and  one  of 
them  at  a  Huntington  bank.  Sometime  after  the 
payment  of  the  last  named  note,  appellant  wrote  a 
letter  to  the  carriage  company,  acknowledging  the 
receipt  of  a  note  for  execution,  and  in  such  letter 
directed  that  the  notes  be  made  payable  at  Ander- 
son and»  ''that  it  would  be  more  favorable  with  us, 
instead  of  them  being  paid  through  one  of  our 
banks.**    Charles  P.  Eindler  testified  that  while  he 
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executed  to  the  carriage  company  for  appellant  a 
lai^  number  of  notes,  that  none  of  such  notes  when 
he  executed  them  indicated  on  their  face  that  they 
were  payable  in  bank,  and  that  he  did  not  direct 
that  they  be  made  payable  in  bank,  and  that  he 
neither  directly  nor  indirectly  authorized  any  one  to 
fill  blanks  to  that  effect.  He  admitted  that  all  these 
notes,  except  one,  executed  by  him  blank  as  to  place 
of  payment  came  back  to  him  in  due  course  can- 
celled and  showing  on  their  face  that  such  blanks 
had  been  filled,  and  on  the  back  that  they  had  been 
negotiated.  He  explained  his  apparently  incon- 
sistent position,  however,  by  stating  that  he  did  not 
notice  that  such  blanks  had  been  filled  or  that  the 
notes  had  been  negotiated.  This  evidence  is  amply 
sufficient  to  warrant  the  jury  in  finding  that  the 
payee  had  at  least  implied  authority  to  fill  such 
blanks.  MarshaU  v.  Drescher,  supra.  ''Such  author- 
ity may  be  implied  from  circumstances  and 

7.  from  the  facts  proved,  when  these  facts  all 
taken  together  and  fairly  considered  justify 
the  inference.  It  is  after  all  a  mere  question  of 
assent,  and  assent  by  implication,  when  fah*ly  and 
legally  inferred  is  actual  and  effective  assent  as 
much  80  as  when  direct  authority  is  shown  by 
parol.**  1  R.  C.  L.  1013.  See,  also,  Palacios  v. 
Brasher  (1893),  18  Colo.  593,  34  Pac.  261,  36  Am. 
St.  305;  Hopps  v.  Savage  (1888),  1  L.  R.  A.  648, 
note. 

It  is  apparent  from  our  discussion  of  legal  prop- 
ositions in  connection  with  our  consideration  of  the 
evidence  that  the  court  did  not  err  in  overruling 
the  demurrer  to  the  second  paragraph  of  reply. 

Some  question  is  made  respecting  certain  instruc- 
tions tendered  by  appellant  and  refused  by  the 
court,  and  also  respecting  certain  instructions  given 
by  the  court  on  its  own  motion.    We  would  not  feel 
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justified  in  extending  this  opinion  by  setting  out 
such  instructions  and  discussing  them.  It  is  suffi- 
cient to  say  that  we  have  carefully  considered  the 
tendered  instructions  and  also  the  instructions  given 
by  the  court  as  to  all  questions  raised  concerning 
them,  and  from  such  consideration  it  is  apparent  that 
the  jury  was  correctly  and  clearly  instructed.  Judg- 
ment affirmed. 

Note. — Reported  in  109  N.  E.  66.  As  to  law  governing  altered 
paper,  see  4  Am.  St.  25.  As  to  implied  authority  to  fill  in  blanks  so 
as  to  oomplete  signed  instrument,  see  Ann.  Cas.  1912  B  lOIO.  See» 
also,  under  (1)  8  Cyo  156,  201;  (2)  7  Cyo  950;  (3)  7  Cyo  619-622; 
(4)  7  Cyo  620,  622;  (5)  2  Cyo  180;  (6)  2  C.  J.  1289;  2  Cyo  252; 
(7)  2  C.  J.  1243;  2  Cyo  169. 


Morrissey  v.  The  Cleveland,  Cincinnati,  Chi- 
cago AND  St.  Louis  Railway  Company. 

[No.  8,614.    Filed  November  4,  1915.    Rehearing  denied  January  6, 
1916.     Transfer  denied  February  17,  1916.] 

1.  Railroads. — Street  Crossings, — Personal  Injuries. — Complaint. — 
A  complaint  against  a  railroad  company  for  personal  injuries,  alleg- 
ing that  defendant  was  negligent  in  maintaining  its  track  at  an 
elevation  above  a  street  crossing,  so  that  there  had  to  be  an  incline 
in  the  board  walk  crossing  the  track  and  down  to  the  sidewalk 
level,  and  in  permitting  an  accumulation  of  ice  from  water  and 
steam  which  escaped  while  engines  received  water  from  an  adjacent 
standpipe,  that  such  dangerous  situation  had  existed  through  the 
winters  for  ten  years  and  that  defendant  was  advised  of  it  and 
could  have  remedied  it,  but  failed  to  do  so,  that  plaintiff  had 
occasion  to  cross  the  track  frequently  at  such  point,  which  was  one 
of  the  principal  streets  of  the  city,  that  the  plaintiff  slipped  on  such 
ice  and  suffered  severe  and  permanent  injuries  through  no  negli- 
gence of  his  own,  and  entirely  through  the  negligence  of  defendant 
in  so  maintaining  the  crossing  and  so  causing  the  ice  to  accumulate, 
did  not  show  that  plaintiff  was  guilty  of  negligence  in  attempting 
to  cross,  and  was  sufficient,    p.  92. 

2.  Railroads. — Street  Crossings. — Duty  to  Make  Safe. — Conformity 
to  Street  Grade.— Under  §5250  Bums  1914,  Acts  1895  p.  233,  it  is 
the  duty  of  railroad  companies  to  keep  their  crossings  in  a  safe 
condition  for  use  by  the  traveling  public,  and  they  may  be  com- 
pelled by  mandate  to  make  their  tracks  conform  to  street  grades 
and  to  construct  crossings  over  their  tracks,    p.  98 
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3.  Railroads. — Street  Crossings, — Personal  Injuries. — ContrtbtUory 
Negligence. — Answers  to  Interrogatories. — In  an  action  against  a 
railroad  company  for  i)ersonal  injuries  to  plaintiff  who  slipx>ed  and 
f^  while  attempting  to  pass  over  a  board  walk  maintained  by 
defendant  over  its  track  at  a  public  street  crossing,  where  the 
complaint  charged  negligence  in  maintaining  the  approach  from 
the  sidewalk  to  the  crossing  at  a  sharp  incline  and  in  permitting  an 
accumulation  of  ice  at  such  place,  etc.,  a  general  verdict  for  plain- 
tiff amounted  to  a  finding  that  plaintiff  was  not  guilty  of  contrib- 
utory negligence  in  attempting  to  pass  over  such  crossing,  and 
answers  by  the  jury  to  interrogatories,  though  showing  that  plain- 
tiff had  knowledge  of  the  dangerous  condition,  were  insufficient  to 
sustain  a  judgment  thereon  notwithstanding  the  verdict,  in  the 
absence  of  a  finding  that  plaintiff's  attention  was  not  diverted  at 
the  time.    pp.  98,  99. 

4.  Appeal. — Answers  to  Interrogatories. — Scope  of  Review. — In 
reviewing  the  ruling  on  a  motion  for  judgment  on  the  jury's  answers 
to  interrogatories  the  court  on  appeal  will  consider  only  the  general 
verdict,  the  interrogatories  and  answers  thereto,  and  the  pleadings, 
p.  99. 

6.  Trial. — Verdict. — Answers  to  Interrogatories. — It  is  the  duty  of 
the  trial  court  to  sustain  a  motion  for  judgment  on  the  jury's 
answers  to  interrogatories  where  they  are  in  irreconcilable  con- 
flict with  the  general  verdict,    p.  99. 

6.  Municipal  Corporations. — Defective  Streets. — Injury  to  Pedes^ 
trian. — Contributory  Negligence. — ^Though  a  pedestrian  has  knowl- 
edge of  the  dangerous  or  defective  condition  of  a  street,  it  is  not 
negligence  as  a  matter  of  law  for  him  to  use  such  street,  unless  the 
danger  is  so  great  as  to  preclude  use  by  a  person  in  the  exercise  of 
ordinary  care.   p.  99. 

7.  Appeal. — Review. — Disposition  of  Cause. — New  Trial. — ^Although 
there  is  no  motion  for  a  new  trial  in  the  record,  the  court  on  api)eal 
wiU  order  a  new  trial  if  it  appears  that  the  ends  of  justice  will 
thereby  be  best  subserved,    p.  101. 

From  Superior  Court  of  Tippecanoe  County; 
Henry  H.  Vinton,  Judge- 
Action  by  James  Morrisey  against  The  Cleve- 
land, Cincinnati,  Chicago  and  St.  Louis  Railway 
Company.  From  a  judgment  for  defendant,  the 
plaintiff  appeals.    Reversed. 

Daniel  P.  Flanagan  and  Thompson  &  Mc Adams, 
for  appellant. 

Dan  W.  SimmSj  Stuart,  Hammond  &  Stuart,  L.  J. 
Hackney  and  Frank  L.  Littleton,  for  appellee. 
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Shea,  C.  J. — This  action  was  brought  by  appel- 
lant to  recover  damages  for  an  injury  alleged  to 
have  been  received  in  a  fall  on  an  ice  covered  side- 
walk while  passing  over  appellee's  right  of  way. 
The  jury  returned  a  general  verdict  in  favor  of  appel- 
lant for  $2,750,  but  the  court  below  sustained  appel- 
lee's motion  for  judgment  on  the  facts  found  in 
answer  to  certain  interrogatories  submitted  to  the 
jury  and  rendered  judgment  in  its  favor. 

The  errors  assigned  and  relied  on  by  appellant 
for  a  reversal  are  the  sustaining  of  this  motion  and 
the  overruling  of  his  motion  for  judgment  in  his 
favor  upon  the  general  verdict.  Appellee  assigns  as 
cross  error  in  this  court  the  overruling  of  its  demur- 
rer to  appellant's  complaint.  The  substantial 
allegations  of  the  complaint  are  as  follows: 

That  appellee  for  the  past  ten  years  has  operated 

a  steam  railroad  through  the  city  of  Lafayette  in 

Tippecanoe    County,    Indiana,    and    main- 

1.  tained  in  said  city  on  December  14,  1910,  in 
addition  to  its  main  track  a  switchyard,  com- 
posed of  sidetracks,  turntable  and  a  roundhouse; 
that  a  public  highway  known  as  Second  Street  and 
Wabash  Avenue,  following  a  general  course  of  north 
and  south,  is  located  within  the  corporate  limits  of 
said  city,  which  appellee's  main  track  and  side- 
tracks, running  southeast  and  northwest,  cross  at 
right  angles,  the  section  south  of  appellee's  right  of 
way  being  known  as  Wabash  Avenue,  and  that  north 
thereof  as  Second  Street;  that  cement  sidewalks  are 
maintaine*d  on  either  side  of  the  highway  for  the 
use  of  pedestrians,  and  the  walk  on  the  west  side 
extends  from  the  intersection  of  South  and  Second 
Streets  to  the  north  line  of  appellee's  right  of  way, 
then  commencing  at  the  south  line  of  said  right  of 
way,  it  extends  to  the  corporate  limits  of  the  city, 
From  the  cement  on  the  north  to  the  cement  on  the 
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south  side  of  its  right  of  way  appellee  oonstruoted  a 
board  walk  over  its  tracks  and  roadbed,  thereby 
makiiig  a  continuation  of  said  walk;  that  appellee's 
south  track  was  a  sidetrack  running  northwest  from 
the  west  line  of  said  highway  a  distance  of  three 
hundred  feet  to  appellee's  roundhouse,  and  between 
the  roundhouse  and  public  highway  appellee  main- 
tained a  turntable  which  could  be  so  arranged  as  to 
be  a  part  of  the  south  sidetrack,  running  into  the 
roundhouse;   that  appellee's   track   and    roadbed 
especially  the  south  sidetrack  at  the  point  where 
same  passed  over  the  board  walk  was  from  eighteen 
to  twenty  inches  above  the  level  of  the  highway  and 
cement  walk,  and  in  placing  the  board  walk  appellee 
continued  same  south  of  the  south  rail  of  its  south 
sidetrack  a  distance  of  two  feet,  at  which  point  it 
joined  the  cement;  that  on  account  of  the  location 
of  the  south  track  above  the  grade  of  the  highway 
and  cement  walk  appellee  was  compelled  to  and  did 
place  the  boards  on  a  sharp  decline  of  eighteen 
inches  from  the  south  rail  to  the  cement;  that  for 
some  time  previous  to  December  14,  1910,  appellee 
maintained  a  standpipe  which  was  in  constant  use 
day  and  night,  for  supplying  its  engines  with  water 
at  such  location  upon  its  right  of  way  north  and 
west  of  the  board  walk,  that  an  engine  in  nmning  to 
the  pipe  on  the  south  track  could  receive  water 
therefrom,  and  while  being  so  supplied  with  water, 
the  tender  of  the  engine  stood  over  the  planked  walk 
where  it  sloped  down  and  out  towards  the  cement 
walk;  that  appellee  frequently  filled  its  tenders  to 
overflowing  which,  in  moving  the  engines  away, 
would  cause  large  quantities  of  water  to  be  cast 
daily  upon  that  part  of  the  board  walk  constructed 
ui>on  the  gharp  decline;  that  the  engines  standing 
upon  the  crossuig  while  being  supplied  with  water 
deposited  large  quantities  of  steam  and  water  upon 
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said  board  walk,  upon  the  sharp  decline,  and  upon 
the  cement  walk  immediately  south  of  the  board 
walk,  so  as  to  cause  a  pool  of  water  to  stand  upon  the 
cement  walk  which  during  cold  weather  would 
freeze,  thereby  creating  and  causing  to  remain  upon 
the  boards  located  on  the  sharp  decline  and  on  the 
cement  walk  a  continuous  sheet  of  ice,  of  all  of 
which  facts  appellee  had  full  knowledge  for  a  suffi- 
cient length  of  time  to  have  avoided  the  escaping  of 
water  from  the  tender  and  engines  at  said  point,  and 
in  the  exercise  of  ordinary  care  for  the  safety  of  the 
traveling  public  to  have  lowered  its  track  and  so 
arranged  its  roadbed  as  to  conform  with  the  grade  of 
the  street,  and  to  place  the  board  walk  upon  a  level 
with  the  same,  thus  removing  all  elements  of  danger 
to  pedestrians;  that  appellee  could  have  placed  its 
waterstand  in  such  position  from  the  highway 
as  to  have  avoided  the  presence  of  steam  and  water 
being  cast  upon  the  board  walk  on  the  sharp  decline, 
and  it  had  full  knowledge  of  the  danger  to  the  travel- 
ing public  in  permitting  these  conditions  to  exist; 
that  appellant  was  engaged  in  work  at  a  point  north 
of  the  crossing  and  lived  south  of  same,  and  his  cus- 
tomary course  of  travel  from  his  work  to  his  home 
was  along  over  the  west  sidewalk  and  board  walk; 
that  he  started  from  his  working  place  near  six 
o'clock  p.  m.  on  December  14,  1910,  on  the  west 
sidewalk,  passed  on  the  board  walk  and  over  same  to 
a  point  immediately  south  of  the  south  rail  of  appel- 
lee's south  track,  and  started  down  the  board  walk 
on  the  sharp  decline  south  of  the  track;  that  it  was 
dark  at  the  time,  and  while  he  proceeded  carefully 
down  the  incKne  his  feet  slipped  from  under  him  on 
the  ice  on  said  dechne  and  he  was  violently  thrown 
upon  said  board  walk  and  sidewalk,  causing  serious 
and  permanent  injury  to  his  knee.  It  is  charged  that 
appellee  was  careless  and  negligent  towards  appel« 
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lant  in  maintaining  its  roadbed  at  the  point  at  the 
height  of  from  eighteen  to  twenty  inches  above  the 
grade  of  the  street,  and  in  neglecting  to  maintain  its 
roadbed  and  track  at  the  crossing  on  a  level  with  the 
grade  of  the  public  highway  in  such  manner  as  to 
maintain  a  level  footway  over  the  track  to  the  south 
boundary  line  of  its  right  of  way;  in  maintaining  its 
board  walk  on  the  sharp  decline,  well  knowing  that  * 
by  casting  the  water  from  its  engines  and  tenders 
upon  said  boards  there  was  present  in  the  winter 
time  and  at  all  times  during  cold  weather  a  sheet 
of  ice  upon  said  boards  and  on  the  sharp  decline, 
and  that  the  location  of  said  boards  on  the  decline 
and  the  presence  of  ice  thereon  made  the  crossing  at 
that  point  extremely  dangerous  and  unsafe  for  the 
use  of  the  traveling  public  as  a  footway  over  its 
right  of  way;  in  suffering  and  permitting  water  to 
gather  upon  said  boards  on  the  sharp  decline  and  to 
permit  the  same  to  freeze  thereon  at  the  time  of  the 
accident  to  appellee;  in  maintaining  its  board  walk 
on  the  decline  aforesaid,  well  knowing  that  the  same 
was  in  constant  use  by  the  traveling  public,  and  that 
by  the  presence  of  ice  thereon,  of  which  it  had  full 
knowledge,  the  walk  was  made  dangerous  for  the 
use  of  i>edestrians  passing  thereover;  in  maintaining 
its  standpipe  in  such  close  proximity  to  the  side- 
walk with  knowledge  of  its  construction,  as  to  cause 
water  to  escape  from  the  engines  upon  the  board 
walk,  and  of  the  escape  of  water  from  its  tenders  at 
said  point;  that  it  was  careless  and  negligent  in 
causing  its  tenders  to  overflow  when  being  filled  at 
said  standpipe,  thereby  casting  great  quantities  of 
water  upon  the  board  walk  and  the  decline  to  appel- 
lant's injury;  that  the  public  highway  at  the  point 
where  it  crossed  appellee's  road,  is  one  of  the  prin- 
cipal highways  in  the  city  of  Lafayette,  and  him- 
dreds  of  people  pass  over  the  sidewalk  daily,  all  of 
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which  was  well  known  to  api)ellee;  that  the  fall  and 
injury  to  appellant's  knee  was  without  his  fault, 
but  was  caused  by  and  resulted  from  the  careless 
and  negligent  acts  of  appellee. 

In  support  of  its  assignment  of  cross  error  appel- 
lee contends  that  from  the  allegations  of  the  com- 
plaint it  is  apparent  that  the  place  where  api>ellant 
fell  on  the  sidewalk  was  so  plainly  and  palpably  dan- 
gerous that  a  man  of  ordinary  prudence,  acting  care- 
fully and  knowing  its  condition  as  did  appellant, 
would  not  undertake  to  pass  over  it  in  the  manner 
attempted  by  him,  and  where  a  defect  in  a  sidewalk 
or  street  is  so  dangerous  that  a  man  of  ordinary  pru- 
dence would  not  attempt  to  pass  over  it,  then,  in 
the  absence  of  some  overwhelming  necessity  for  him 
to  do  so,  it  is  negligence  to  make  the  attempt.  We 
do  not  believe  the  complaint  is  susceptible  of  the 
construction  placed  upon  it  by  appellee's  learned 
counsel.  It  charges  specifically  the  various  acts  of 
negligence  above  set  out  and  also  contains  the  gen- 
eral charge  that  the  injury  was  caused  by  said  negli- 
gent acts,  which  makes  the  complaint  amply  suffi- 
cient when  measured  by  the  rule  laid  down  in  the 
case  of  Domestic  Block  Coal  Co.  v.  DeArmey  (1913), 
179  Ind.  592,  100  N.  E.  675,  102  N.  E.  99.  See, 
also,  Nickey  v.  Steuder  (1905),  164  Ind.  189,  73  N. 
E.  117;  Pittsburgh,  etc.,  R.  Co.  v.  Wilson  (1904),  161 
Ind.  701,  66  N.  E.  899;  Chicago,  etc.,  R.  Co.  v. 
Barnes  (1906),  164  Ind.  143,  73  N.  E,  91;  City  of 
East  Chicago  v.  Gilbert  (1915),  69  Ind.  App.  613, 
108  N.  E.  29,  109  N.  E.  404;  City  of  Terre  HavJte  v. 
Lauda  (1915),  58  Ind.  App.  480,  108  N.  E.  392. 

Having  reached  this  conclusion  with  respect  to 
the  sufficiency  of  the  complaint  we  need  not  con- 
sider the  other  question  presented  as  to  the  effect 
of  cross  errors  where  the  complaint  is  insufficient. 

In  answer  to  interrogatories  the  jury  found  the 
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facts  88  to  the  place  where  appellant's  injury  was 
sustained,  and  the  surrounding  circumstances  to  be 
substantially  as  set  out  in  the  complaint.  In  addi- 
tion it  is  shown  by  said  answers  that  the  water  cast 
upon  the  boards  forming  the  decline  remained  and 
continued  through  the  winter  in  cold  weather  for 
many  years  past,  continuously  to  the  time  of  appel- 
lant's injury,  freezing  on  said  boards,  and  that  the 
general  public  used  the  west  sidewalk  extending  over 
appellee's  right  of  way  during  the  winter,  and  when 
ice  was  freezing,  irrespective  of  the  fact  that  there 
was  such  ice  upon  the  decline;  that  the  ice  was  an 
inch  thick;  that  the  ground  at  the  foot  of  the  stand- 
jdipe  was  from  ten  to  twelve  inches  lower  than  the 
rails  of  its  west  track;  that  for  six  or  seven  years  pre- 
vious to  December  14,  1910,  appellant  passed  over 
said  crossing  on  an  average  of  two  times  a  day,  and 
on  the  day  in  question  had  passed  over  it  three  times 
before  meeting  with  the  accident  complained  of; 
that  at  aU  times  he  passed  over  the  plank  or  board 
walk  and  for  a  period  of  two  weeks  previous  to  the 
accident  the  descent  or  decline  was  covered  with  ice, 
which  was  plain  and  visible  to  one  going  or  about  to 
go  over  same  in  the  daytime;  that  api)ellant  was 
familiar  with  the  location  and  condition  of  the  plank 
and  board  walk  and  the  accident  occurred  about 
6:20  p.  m.;  that  it  was  dark  at  the  time,  appellant 
carried  no  light,  and  there  were  no  lights  present  to 
guide  and  direct  him  over  the  ice  on  said  walk  at  the 
time  of  his  injury;  that  at  the  time  of  the  accident, 
and  while  crossing  over  the  board  or  plank  walk, 
there  was  no  defect  or  danger  on  the  walk  or  the 
inclined  portion  thereof  which  was  not  known  to 
appellant,  and  there  were  no  dangers  at  the  place 
except  the  descent  or  decline  in  the  plank  walk  and 
the  ice  thereon;  that  the  traveling  public  had  used 
Vol.  61—7 
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the  board  walk  forming  the  decline  as  a  part  of  the 
west  sidewalk  of  the  public  highway  for  ten  years, 
and  there  was  no  other  public  highway  extending 
north  and  southwest  of  the  crossing  in  question  by 
which  the  traveling  public  living  south  and  west 
thereof  could  come  to  the  main  portion  of  the  city  of 
Lafayette. 

Appellee  insists  that  it  was  not  negligence  to 

fail  to  have  the  grade  of  its  tracks  conform  to  the 

grade   of   the   street.      Section   5250   Bums 

2.  1914,  Acts  1895  p.  233  in  force  since  March  11, 
1895,  reads  as  follows:    "That  it  shall  be  the 

duty  of  each  railroad  company  whose  road  or  tracks 
cross,  or  shall  hereafter  cross,  any  street,  avenue  or 
alley  in  any  incorporated  town  or  city  in  the  state  of 
Indiana;  which  said  street,  avenue  or  alley  has  been, 
or  shall  hereafter  be,  by  addition,  plat  or  otherwise 
dedicated  to  the  pubKc  use,  to  properly  grade  and 
plank  or  gravel  its  said  road  and  tracks  at  its  inter- 
section with  and  crossing  of  said  street,  avenue  or 
alley  in  accordance  with  the  grade  of  said  street  or 
avenue,  in  such  manner  as  to  afford  security  for  life 
and  property  at  said  intersection  and  crossing." 
Railroad  companies  are,  therefore,  required  to  keep 
their  crossings  in  a  safe  condition  for  use  by  the 
traveling  public.  Chicago,  etc.,  R.  Co.  v.  State,  ex  rel. 
(1902),  159  Ind.  237,  64  N.  E.  860;  Chicago,  etc., 
R.  Co.  V.  State,  ex  rel.  (1902),  158  Ind.  189,  63 
N.  E.  224;  Vandalia  R.  Co.  v.  State,  ex  rel.  (1906), 
166  Ind.  219,  76  N.  E.  980,  117  Am.  St.  370;  ElUott, 
Roads  and  Sts.  (2d  ed.)  §778.  They  may  be  com- 
pelled by  mandate  to  make  their  tracks  conform  to 
street  grades  and  to  construct  crossings  over  their 
tracks.  Chicago,  etc.,  R.  Co.  v.  State,  ex  rel.,  supra, 
237;  Vandalia  R.  Co.  v.  State,  ex  rel.,  supra. 

3.  It  is  specifically  charged  in  the  complaint  that 
it  was  negligence  to  maintain  the  approach 
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to  the  crossing  on  an  incline  of  eighteen  to  twenty 
inches,  upon  which  ice  was  permitted  to  accumulate 
It  is  very  earnestly  argued  that  the  answers  to 
the  interrogatories  show  that  appellant  was  guilty 
of  contributory  negligence  in  using  said  street  when 
he  had  knowledge  of  its  dangerous  condition,  hav- 
ing passed  over  it  atother  times  during  the  same  day 
and  for  some  days  prior  thereto,  during  which  time 
the  ice  was  upon  said  street.  It  is  well  settled  that  in 
considering  this  question  it  is  the  duty  of  this 

4.  court  to  take  into  account  only  the  gen- 
eral   verdict,      the      interrogatories      and 

answers  thereto,  together  with  the  pleadings.  Amerv- 
can  Car  J  etc.j  Co.  v.  Adams  (1912),  178  Ind.  607, 
614,  99  N.  E.  993;  Meyers  v.  Winona,  etc.,  R.  Co. 
(1915),  58  Ind.  App.  516, 106  N.  E.  377;  Ittenbach  v. 
Thomas  (1911),  48  Ind.  App.  420,  426,  96  N.  E.  21. 
If  when  so  considered  there  is  an  irreconcilable 
conflict  between  the  facts  found  in  answer  to  inter- 
rogatories and  general  verdict,  it  was  the 

5.  duty  of  the  trial  court  to  enter  judgment  on 
the  answers^  and  it  is  the  duty  of  this  court  to 

sustain  it.    The  general  verdict  finds  that  appellant 
in  this  case  was  not  guilty  of  contributory 
3.    negligence.     The  rule  is  well  settled  that 
where  a  pedestrian  has  knowledge  of  the  dan- 
gerous or  defective  condition  of  the  street,  it  is 
not  negligence  as  a  matter  of  law  to  use  said  street, 
where  it  is  not  so  dangerous  as  to  preclude 

6.  its  use  on  that  account  by  a  person  in  the 
use  of  ordinary  care.     Our  latest  and  best 

reasoned  cases  support  this  doctrine.  Cochran  v. 
Tovm  of  Shirley  (1909),  43  Ind.  App.  453,  87  N.  E. 
993;  City  of  Indianapolis  v.  MuUaly  (1906),  38  Ind. 
App.  125,  77  N.  E.  1132;  City  of  Valparaiso  v. 
Schwerdt  (1907),  40  Ind.  App.  608,  82  N.  E.  923; 
City  of  Bluffton  v.  McAfee  (1899),  23  Ind.  App.  112, 
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53  N.  E.  1058;  Citizens  St.  B.  Co.  v.  Sutton  (1897), 
148  Ind.  169,  46  N.  E.  462,  47  N.  E.  462;  Nave  v. 
Flack  (1883),  90  Ind.  205, 46  Am.  Rep.  205;  Town  of 
Newcastle  v.  Mullen  (1909),  43  Ind.  App.  280,  87 
N.  E.  146;  City  of  East  Chicago  v.  Gilbert^  supra; 
City  of  Terre  Havie  v.  Lauda,  supra;  Williams  v. 
City  of  New  York  (1916),  214  N.  Y.  259,  108  N.  E. 
448;  Bailey  v.  City  of  Cambridge  (1899),  174  Mass. 
188;  Navarre  v.  City  of  Benton  Harbor  (1901),  126 
Mich.  618,  86  N.  W.  138;  Morris  v.  ViOage  of  Sara- 
toga Springs  (1900),  55  App.  Div.  263,  66  N.  Y. 
Supp.  821;  Nebraska  City  v.  Rathbone  (1886),  20 
Neb.  288,  29  N.  W.  920. 

In  the  case  of  City  of  East  Chicago  v.  Gilbert, 
supra^  the  court  uses  this  language:  '^The  responsi- 
bility of  keeping  in  mind  a  known  defect  or  obstruc- 
tion in  a  street  or  sidewalk  does  not  rest  on  the 
traveler  with  the  same  degree  of  intensity  as  on  the 
mujoicipaJity.  *  *  *  It  would,  therefore,  seem 
to  follow  that  a  defect  in  a  street  or  sidewalk 
might  be  of  such  a  nature  that  a  traveler,  with  prior 
knowledge  of  its  existence,  might  momentarily  for- 
get there  was  such  a  defect  without  being  charge- 
able with  a  want  of  due  care,  while  the  municipality, 
by  reason  of  such  duty  resting  on  it,  and  a  negligent 
failure  to  perform  the  same,  might  be  held  liable  for 
an  injury  resulting  therefrom."  There  is  no  find- 
ing that  the  attention  of  appellant  was  not  momen- 
tarily diverted. 

The  case  of  Williams  v.  City  of  New  York,  supra, 
lays  down  the  proposition  that  it  is  a  question  for 
the  jury  as  to  whether  the  injured  party  is  guilty 
of  contributory  negligence  where  it  appeared  that  he 
slipped  on  an  icy  sidewalk.  This  is  amply  sustained 
by  our  own  authorities.  City  of  East  Chicago  v. 
Gilbert,  supra;  City  of  Terre  Haute  v.  Lauda,  supra. 
In  this  case  in  addition  to  the  negligence  charged  in 
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permittiixg  the  ice  to  accumulate  and  remain  on  the 
street,  it  is  also  found  that  there  was  an  incline  in  the 
sidewalk  of  from  six  to  eight  inches.    Adhering  to 
this  view  of  the  law,  we  conclude  that  the  trial  court 
erred  in  rendering  judgment  on  the  answers  to  the 
interrogatories.    While  there  is  no  motion  for  a  new 
trial  in  the  record,  this  court  believes  that  the 
7.     ends  of  justice  will  be  best  subserved  by  order- 
ing a  new  trial.    Meyers  v.  Winona^  etc.^  R. 
Co.  J   supra;   Childress  v.   Lake   Erie^   etc.j   R.    Co. 
(1914),  182  Ind.  251,  259,  105  N.  E.  467;  Inland 
Steel  Co.  V.  Kiessling  (1910),  174  Ind.  630,  634,  91 
N.  E.  1084.    Judgment  reversed. 

Note. — Rei)orted  in  110  N.  E.  105.  As  to  the  duty  of  a  railroad 
company  to  persons  on  or  near  to  its  track,  see  20  Am.  St.  452.  As 
to  duty  of  railroad  to  conform  its  crossing  to  a  change  of  grade  of 
street,  see  L.  R.  A.  1015  B  766.  See,  also,  under  (1)  33  Cyc  1056, 
lOeO;  (2)  33  Cyc  273,  281;  (3)  33  Cyc  1142;  (4)  38  Cyc  1930;  (5)  38 
Cyc  1927;  (6)  28  Cyc  1422;  (7)  3  Cyc  454. 


Thomas  v.  Thomas. 

[No.  9,345.    Filed  October  7,  1915.    Rehearing  denied  February  3, 
1916.    Transfer  denied  February  17,  1916.] 

Appeal.-:- Tiffin  for  Perfecting, -^Effect  of  Motion  to  Modify  Judgment. 
— ^Under  §672  Bums  1914,  Acts  1913  p.  65,  providing  that  appeals 
must  be  taken  within  one  hundred  and  eighty  days  from  the  time 
the  judgment  is  rendered,  the  pendency  of  a  motion  to  modify  the 
judgment  does  not  operate  to  extend  the  time  for  taking  an  appeal. 

From  Porter  Circuit  Court;  A.  D.  Bartholomew^ 
Judge. 

Action  by  Florence  Glover  Thomas  against 
Eugene  H.  Thomas.  From  a  judgment  for  defen- 
dant, the  plaintiff  appeals.    Appeal  dismissed. 

Otto  J.  Bruce  and  W.  Vincent  Youkey^  for  appel- 
lant. 

J.  A.  Gavitj  and  R.  C.  Martin,  for  appellee. 
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Felt,  J. — Appellee  moves  to  dismiss  this  appeal 
on  the  ground  that  the  appeal  was  not  perfected 
within  180  days  from  the  time  the  judgment  was 
rendered.  The  case  was  a  suit  for  support,  in  which 
judgment  was  rendered  for  appellee  on  March  28, 

1914.  On  the  same  day  appellant  filed  her  motion 
for  a  new  trial  and  it  was  overruled.  Thereupon,  on 
the  same  day,  appellant  filed  a  motion  to  modify  the 
judgment  so  as  to  provide  a  reasonable  allowance  for 
the  support  of  herself  and  infant  child.    On  June  28, 

1915,  at  a  subsequent  term  of  the  court,  appellant 
filed  a  supplemental  motion  to  modify  the  judgment 
to  secure  such  allowance,  and  the  court  on  that  day 
overruled  the  motion  to  modify  the  judgment  and 
the  motion  to  modify  was  by  order  of  the  coiu't  made 
a  part  of  the  record  without  bill  of  exceptions.  The 
transcript  of  the  proceedings  was  filed  in  the  office 
of  the  clerk  of  this  coiu-t  on  July  23,  1915. 

If  the  appeal  should  have  been  perfected  within 
180  days  from  the  time  the  motion  for  a  new  trial 
was  overruled  the  motion  to  dismiss  must  be  sus- 
tained for  the  transcript  was  not  filed  in  this  cotui; 
until  more  than  a  year  after  that  time.  Api>ellant 
concedes  this  to  be  the  general  rule,  but  claims  that 
the  final  judgment,  within  the  meaning  of  otu* 
statute  authorizing  appeals,  was  not  rendered  until 
the  motion  to  modify  the  judgment  was  overruled 
by  the  court.  The  statute  (§672  Bums  1914,  Acts 
1913  p.  66)  provides  that  appeals  "must  be  taken 
within  one  hundred  and  eighty  days  from  the  time 
the  judgment  is  rendered."  In  speaking  of  this 
statute  before  amendment — changing  the  time  from 
one  year  to  180  days — our  Supreme  Court  in  Blae- 
mire  v.  Barnes  (1910),  173  Ind.  667,  658,  659,  91 
N.  E.  232,  said:  "It  has  been  held  by  this  court, 
however,  under  said  statute,  that  when  the  motion 
for  a  new  trial  is  filed  after  the  judgment  is  ren« 
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dered,  but  within  the  time  allowed  by  law,  that  an 
appeal  may  be  taken  under  said  section  within  one 
year  from  the  time  judgment  overruling  the  motion 
for  a  new  trial  is  rendered.  New  York^  etc.^  R.  Co. 
V.  Doane  (1886),  105  Ind.  92  [4  N.  E.  419];  Colchen  v. 
Ninde  (1889),  120  Ind.  88  [22  N.  E.  94].  Other 
motions  wiU  not  have  the  effeot  of  postponing  the 
time  for  taking  the  appeal.^j  Ewbank's  Manual 
(2d  ed.)  §101;  Joyce  v.  Dickey  (1885),  104  Ind.  183 
[3  N.  E.  252]."  In  3  C.  J.  1054,  §1051,  it  is  said: 
'"In  some  jurisdictions  the  pendency  of  a  motion  to 
vacate  and  set  aside  or  modify  a  judgment  is  held  to 
suspend  the  operation  of  the  judgment,  so  that  it 
does  not  take  final  effect  for  the  purpose  of  an'  appeal 
or  writ  of  error  until  the  motion  has  been  disposed 
of.  The  general  rule,  however,  is  that  the  pendency 
of  a  motion  to  vacate  or  modify  a  judgment  or  order 
does  not  relieve  one  from  the  statutory  require- 
ment to  appeal  within  the  prescribed  time." 

There  are  numerous  decisions  to  the  effect  that  a 
party  appealing  must  bring  his  appeal  within  the 
provisions  of  the  statute  authorizing  the  appeal. 
There  is  no  final  judgment  within  the  meaning  of  our 
statute  until  a  pending  motion  for  a  new  trial  is 
overruled.  If  sustained  it  has  the  effect  of  vacating 
a  judgment  previously  rendered.  A  motion  for  a  new 
trial  is  not  a  collateral  one  but  is  one  directly  con- 
nected with  the  j  udgment  and  in  this  respect  differs 
from  many  other  motions.  As  to  collateral  motions 
the  party  desiring  to  appeal  is  charged  with  the 
responsibility  of  seeing  that  they  are  ruled  on  within 
the  time  allowed  for  an  appeal  if  he  desires  to  obtain 
any  benefit  therefrom  on  appeal.  He  may  not 
depend  on  the  pendency  of  such  motions  to  extend 
the  time  fixed  by  the  statute  for  taking  an  appeal. 
New  York  J  etc.j  R.  Co.  v.  Doane  j  supra;  Colchen  v. 
Ninde^  supra.    As  supporting  our  conclusion  that  the 
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appeal  must  be  dismissed,  see,  also,  3  C.  J.  1054  and 
cases  cited  in  notes;  2  Cyo  793-797;  Flory  v. 
Wihon  (1882),  83  Ind.  391;  Brown  v.  Brown  (1907), 
168  Ind.  654,  80  N.  E.  535;  Brady  v.  Garrison  (1912), 
178  Ind.  459,  461,  99  N.  E.  738;  Ewbank's 
Manual  (2d  ed.)  §101  and  cases  cited.  The  motion  to 
dismiss  the  appeal  is  sustained.    Appeal  dismissed. 

Note. — Rei)orted  in  110  N.  E.  573.  As  to  oomputatioii  of  time 
of  appeal  or  writ  of  error  as  affected  by  motioii  for  new  trial  or 
rehearing,  see  3  Ann.  Cas.  630. 


Craig  et  al.   v.  Norwood,   Administrator. 

[No.  8,589.    Filed  March  3,  1915.     Rehearing  denied  June  25,  1915. 

Transfer  denied  February  17,  1916.] 

1.  Costs. — Stay  of  Subsequent  Actum  Unlit  Payment. — The  rule  that 
while  the  costs  of  a  dismissed  action  remain  unpaid  the  com- 
mencement of  a  subsequent  action  for  the  same  thing  will  be  deemed 
vexatious,  and  will  be  stayed  on  proper  application  until  the  costs 
of  the  former  action  have  been  paid,  does  not  apply  where  plain- 
tiff shows  affirmatively  that  the  subsequent  action  is  brought  in 
good  faith,    p.  108. 

2.  Appeal. — Judgments  Appealable, — Order  on  Application  to  Stay 
Proceedings. — The  ruling  of  the  trial  court  on  an  application  to  stay 
proceedings  for  noni>a3mient  of  the  costs  of  a  former  suit  is  not  a 
final  judgment  from  which  an  appeal  may  be  taken,    p.  108. 

3.  Costs. — Stay  of  Subsequent  Action  UntU  Payment. — Discretion  of 
Court. — ^An  application  to  stay  proceedings  for  nonpayment  of  the 
costs  in  a  former  suit  is  addressed  to  the  sound  discretion  of  the 
trial  court,  and  its  action  will  be  reviewed  when  an  abuse  of  such 
discretion  appears,    p.  109. 

4.  Costs. — Stay  of  Subsequent  Action  UntU  Payment. — Discretion  of 
Court. — In  view  of  the  constitutional  provisions  that  the  courts 
shall  be  open  to  every  man  and  that  justice  shall  be  administered 
freely,  a  party  may  bring  and  prosecute  his  action  to  final  judgment 
regardless  of  the  number  of  actions  he  has  previously  brought  for 
the  same  cause  of  action,  unless  it  appears  that  he  is  simply  bring- 
ing such  actions  to  harass  and  annoy,  or  that  they  are  vexatious 
and  without  merit,  and  therefore  an  abuse  of  the  court's  discretion 
in  refusing  to  stay  proceedings  until  payment  of  costs  is  not  con- 
clusively shown  merely  by  the  fact  that  plaintiff  had  brought  two 
prior  actions  for  the  same  thing  in  which  the  costs  were  unpaid, 
p.  109. 
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5w  Costs. — Stay  of  SubseqiterU  Action  Until  Payment. — The  exer- 
oiae  of  authority  to  stay  proceedings  for  nonpayment  of  the  costs 
of  a  prior  suit  should  be  governed  by  the  facts  and  circumstances 
of  each  case,  and  a  stay  should  never  be  granted  unless  it  appears  to 
the  court  that  the  subsequent  suit  is  without  merit  and  vescatious. 
p.  109. 

S.  Appeal. — Review. — Stay  of  Proceedings, — The  court  on  appeal 
indulges  the  presumption  that  the  trial  court's  action  in  refusing  to 
stay  proceedings  until  payment  of  the  costs  of  prior  suits  was  prop- 
er, and  will  not  reverse  the  judgment  on  the  ground  that  such 
action  was  an  abuse  of  discretion  unless  such  an  abuse  is  clearly 
and  unequivocally  shown,   p.  110. 

7.  Appeai.. — lesuee  of  Fact, — Conflicting  Affidavits, — Conclusive 
ness  of  Finding. — An  issue  of  fact  determined  by  the  trial  court  on 
conflicting  afl&davits  is  conclusive  on  appeal,    p.  IIO. 

^  ExECUTOBS  AND  Adminibtbatobs. — Necessity  of  Administration, 
— On  the  death  of  an  intestate  leaving  no  widow  and  having  no 
debts,  and  there  is  nothing  to  be  done  by  way  of  administration  of 
the  estate  except  to  divide  it  among  the  heirs  at  law,  such  heirs 
may  settle  the  estate  without  an  administrator,  and  they  may 
resbt  the  appointment  of  one  or  procure  the  removal  of  one  who 
has  been  appointed,    p.  111. 

9.  Descent  and  Dibtribtttion. — Rights  of  Heirs  to  Settle  Estate, — 
Action  by  Heirs, — ^Where  an  intestate  dies  under  circumstances 
THftlriTig  administration  on  his  estate  unnecessary,  and  none  is 
had,  the  heirs  at  law  may  sue  in  their  individual  names  to  recover  a 
demand  due  decedent  in  hislifetime,  but  they  must  allege  and  prove 
that  there  is  no  administration  pending,  since  so  long  as  there  is  an 
administrator  he  is  entitled  to  recover  all  debts  due  the  estate, 
p.  111. 

10.  ExBCUTOBS  AND  Adminibtratobs. — Right  to  Sue, — The  right  of 
an  administrator  to  sue  can  be  questioned  only  by  a  plea  in  abate- 
ment,   p.  111. 

11.  ExEcuTOBS  AND  Administbatobs. — PowcTS  of  Administrators, — 
Right  to  Sue, — ^Administrators  possess  the  same  rights  and  i>owers 
with  respect  to  the  personal  estate  as  the  decedent  had  in  his  life- 
time, and  they  can  maintam  actions  for  trespass  or  injuries  com- 
mitted either  before  or  after  the  decedent's  death,  and  have  full 
authority  to  prosecute  any  suit  which  he  might  have  prosecuted 
in  his  lifetime,  and  they  alone  are  authorized  to  bring  an  action  for 
the  conversion  of  personal  property  owned  by  the  decedent  at  the 
time  of  his  death;  hence  an  action  charging  defendants  with  con- 
spiring to  fraudulently  procure  the  money  and  proi)erty  of  a  dece- 
dent and  with  having  fraudulently  converted  the  same  to  their  own 
use,  was  properly  brought  by  the  administrator,    p.  112. 

12-  Executors  and  Administrators. — Recovery  of  Property. — 
Complaint, — Sufficiency. — ^A  complaint  by  an  administrator  for  the 
recovery  of  the  property  of  his  intestate,  alleging  that  the  intestate 
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was  enfeebled  in  body  and  mind  by  age,  that  defendants  knowing 
his  infirmity  oonfipired  to  obtain  fraudulently  for  themselves  all 
his  property,  that  they  induced  him  to  sell  his  real  estate,  and  that 
they  oonverted  notes  and  bank  accounts  aggregating  a  specified 
sum,  out  of  which  they  distributed  a  i>ortion  to  certain  heirs  and 
converted  the  balance  to  their  own  use,  etc.,  stated  a  cause  of 
action,    p.  112. 

13.  Pleading. — Answer. — Sufficiency, — ^A  paragraph  of  answer  to 
be  good  as  against  demurrer  for  want  of  facts  must  fully  answer  the 
complaint  or  so  much  of  it  as  it  purix)rts  to  answer,   p*  114. 

14.  CoNSPiBACY. — Civil  Liability. — Evidence. — In  a  civil  action 
charging  conspiracy  positive  evidence  of  a  conspiracy  is  not  essen- 
tial, but  the  evidence  will  sustain  the  charge  if  when  considered  in 
its  entirety  it  furnishes  reasonable  grounds  to  infer  the  essential 
facts,    p.  114. 

15.  WiTNBSSES.-^Compe^efM^. — Transactions  With  DececLsed  Person, 
— "Forty."— Under  8§519,  521  Bums  1914,  §§496,  498  R.  8. 
1881,  relating  to  the  competency  of  witnesses,  and  providing  that, 
where  an  administrator  is  a  party  to  an  action  involving  matters 
which  occurred  during  the  lifetime  of  the  decedent,  where  a  judg- 
ment or  allowance  may  be  rendered  for  or  against  the  estate,  any 
person  who  is  a  necessary  i>arty  to  the  issue  or  record,  whose  inter- 
est is  adverse  to  such  estate,  shall  not  be  a  witness  as  to  such  mat- 
ters against  such  estate,  the  word  '*x>arty"  means  a  party  to  the 
issue  and  not  merely  a  party  to  the  record,  and  to  be  incompetent  as 
a  witness  such  x>arty  must  have  an  interest  adverse  to  the  estate; 
so  that  in  the  absence  of  any  showing  that  persons,  though  nomin- 
ally parties,  are  necessary  parties  to  the  issue  or  record  in  an 
administrator's  action,  or  that  they  have  any  interest  adverse  to 
the  estate,  it  is  error  to  refuse  to  i)ermit  them  to  testify,    p.  115. 

16.  Witnesses. — Competent. — Transactions  with  Deceased  Per- 
sons.— Waiver. — ^Where  an  administrator  suing  to  recover  proi)erty 
belonging  to  the  estate,  obtained  by  defendants  through  a  con- 
spiracy and  converted  by  them,  called,  on  the  trial  of  a  prior  action 
for  the  same  cause,  a  party  as  a  witness  and  compelled  him  to 
testify,  and  aJso  required  him  to  answer  written  interrogatories,  he 
waived  the  incompetency  of  the  party  to  testify  in  the  subsequent 
action  under  §526  Bums  1914,  §502  R.  S.  1881.    p.  116. 

From  Hendricks  Circuit  Court;  James  L.  Clark j 
Special  Judge. 

Action  by  James  A.  Norwood,  administrator  de 
bonis  non  of  the  estate  of  Joseph  Peggs,  deceased, 
against  James  A.  Craig  and  others.  From  a  judg- 
ment for  plaintiff,  certain  defendants  appeal.  £e- 
versed. 
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Charles  A.  Dryer  and  Thad.  S.  Adams^  for  api>el- 
lants. 

Charles  F.  Remy  and  James  M.  Berryhitt^  for 
appellee. 

Ibach  J. — Appellee  brought  this  action  against 
a  large  number  of  defendants,  aU  of  whom  were  dis- 
charged from  aJl  liability  by  the  instructions  of  the 
court  except  Mary  A.  Myers,  James  A.  Craig  and 
Oliver  L.  Means,  as  executors  of  the  last  will  and 
testament  of  Margaret  F.  McGregor,  deceased,  who 
were  substituted  as  defendants  in  her  stead  upon  her 
death,  and  James  A.  Craig,  to  whom  Joseph  Peg^ 
executed  a  power  of  attorney  for  the  transaction  of 
his  business  about  March  8,  1905.  Two  suits  were 
previously  brought,  one  by  a  former  administrator, 
and  were  dismissed  or  otherwise  disposed  of  before 
proceeding  to  judgment.  The  complaint  in  the 
present  action  originally  embraced  several  para- 
graphs, which  were  disposed  of  by  demurrer,  or  dis- 
missed, except  the  fifth  and  sixth.  These  para- 
graphs, together  with  the  supplemental  complaint 
substituting  the  executors  of  the  will  of  Margaret 
McGregor,  after  her  death,  formed  the  complaint 
upon  which  the  cause  proceeded  to  final  judgment. 

The  fifth  paragraph  of  complaint  charges  that 
defendants  Mary  A.  Myers,  Margaret  McGregor, 
and  James  A.  Craig  entered  into  a  conspiracy  to 
wrongfully  and  fraudulently  procure  for  themselves, 
Hieir  children,  and  other  named  parties  defendant, 
all  the  money  and  property  of  Joseph  Peggs,  and  in 
furtherance  of  that  conspiracy  procured  the  appoint- 
ment of  Craig  as  attorney  in  fact  for  Peggs  to  trans- 
act all  of  his  business,  and  fraudulently  converted  it 
to  their  own  use.  The  sixth  paragraph  alleges  in 
substance  all  that  is  contained  in  the  fifth  with  the 
additional  charge  that  Joseph  Peggs  was  at  the 
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time  and  for  two  years  prior  thereto  a  person  of 
unsound  mind,  and  was  so  well  known  ta  be. 

Appellants  filed  a  verified  motion  to  stay  proceed- 
ings until  the  oosts  of  the  two  preceding  actions 
between  the  same  parties  and  for  the  same  cause 
had  been  paid.  The  overruling  of  this  motion  pre- 
sents the  first  alleged  error.  Appellants  then  filed 
separate  and  several  demurrers  to  each  paragraph  of 
complaint,  which  were  also  overruled,  and  exceptions 
saved.  The  answer  was  in  three  paragraphs,  the 
first  a  general  denial,  and  the  second  and  third, 
which  set  up  a£Srmative  matter,  were  held  insuffi- 
cient on  demurrer.  The  cause  was  tried  by  jury,  and 
a  verdict  was  returned  in  favor  of  appellee  for  $4,500. 
Appellee  over  the  objection  of  appellants  remitted 
$600  and  over  a  motion  for  new  trial,  judgment  was 
entered  for  $3,900  on  the  verdict.  Each  of  the  afore- 
said rulings  is  assigned  as  error  by  the  appellants  in 
this  court.  We  will  proceed  to  consider  them  in 
their  proper  order. 

As  a  general  rule,  while  the  costs  of  a  dismissed 
action  remain  unpaid,  the  commencement  of  a  sub- 
sequent suit  for  the  same  subject-matter  will 

1.  be  presumed  to  be  vexatious,  and  will  as  a 
general  rule  be  stayed  by  the  coiu-t,  upon 

proper  application,  until  the  costs  occasioned  by 
the  former  suit  are  paid.  An  exception  to  this 
general  rule  arises,  however,  where  the  plaintiff 
shows  afBrmatively  that  the  subsequent  suit  is  not 
vexatious,  but  is  excusable,  and  is  brought  in  good 
faith.  Wait  v.  Westfall  (1904),  161  Ind.  648,  651, 
68  N.  E.  271,  and  authorities  there  cited.  The 
rulings  of  the  trial  cotu*t  on  an  application  to 

2.  stay  proceedings  for  the  nonpayment  of  the 
costs  of  a  former  suit,  do  not  constitute  a 

final  judgment  from  which  an  appeal  may  be  taken; 
.  on  the  contrary,  such  an  application  is  addressed 
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to  the  sound  discretion  of  the  trial  court,  and 

3.  its  action  is  subject  to  review  by  this  court 
when  an  abuse  of  that  discretion  appears. 

Trogdon  v.  Brinegar  (1901),  26  Ind.  App.  441,  59 

K.  E.  1066,  and  cases  cited.     Appellant  contends 

that  a  second  action  between  the  same  parties 

4.  for  the  same  cause,  without  paying  costs  of 
the  former  suit  is  presumably  vexatious,  and 

that  the  bringing  of  the  same  suit  for  a  third  time 
would  be  conclusively  vexatious,  and  that  the  ques- 
tion under  such  circumstances  would  not, be  one  in 
which  the  discretion  of  the  trial  court  was  to  be 
exercised,  but  that  such  third  siut  would  of  neces- 
sity abate.  We  know  of  no  authority  on  which 
such  a  claim  could  properly  rest.  The  number  of 
times  a  party  has  sought  to  litigate  a  cause  in  court 
will  not  of  itself  determine  conclusively  his  rights. 
The  Bill  of  Bights  in  our  State  Constitution  guar- 
antees that  the  courts  shall  be  open  to  every  man 
for  injury  done  him  and  he  shall  have  remedy  by 
due  course  of  law;  "justice  shall  be  administered 
freely  and  without  purchase,  completely  and  with- 
out denial;  speedily  and  without  delay.''  Under  the 
provisions  of  our  organic  law  a  party  has  the  right 
to  bring  and  prosecute  his  action  to  final  judgment 
regardless  of  the  number  of  suits  he  has  previously 
brought,  unless  it  appears  that  he  is  simply  bring- 
ing such  actions  to  harass  and  annoy,  or  that  they 
are  vexatious  and  without  merit.  It  seems  to  us 
that  when  such  applications  are  presented  to  the 
trial  court,  the  question  is  not  simply  the  number  of 
times  a  suit  has  been  brought,  or  whether  the  parties 
are  at  all  times  the  same,  but  whether  the  action  has 
in  fact  been  brought  in  good  faith,  or  whether  it  is 
vexatious  and  without  merit.    No  fixed  rule 

5.  can  be  established  to  govern  in  all  cases,  but 
rather  the  facts  and  circumstances  of  each 
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particular  case  must  govern,  but  in  no  case  should  an 
application  to  stay  proceedings  be  granted  unless  it 
appears  to  the  court,  in  the  light  of  all  the  surround- 
ing circumstances,  that  the  subsequent  suit  is  with- 
out merit  and  vexatious.  Eigenmann  v.  Eastin 
(1897),  17  Ind.  App.  580,  45  N.  E.  795,  and  cases 
cited. 

The  presumption  is  that  the  trial  cotu*t  in  refus- 
ing appellants'  application  in  the  case  was  not 
influenced    or    actuated    by    any    improper 

6.  motive,  and  did  no  wrong,  so  that  before  this 
court  will  reverse  a  judgment  of  the  trial 

court  on  account  of  an  abuse  of  legal  discretion,  it 
must  appear  clearly  and  unequivocally  that  such 
coturt  has  abused  its  discretionary  powers.  Elliott, 
App.  Proc.  §604;  Mead  v.  Burk  (1901),  156  Ind.  577, 
60  N.  E.  338.  It  will  also  be  observed  that  the  first 
suit  was  brought  by  a  former  administrator  and  the 
second  by  the  present  administrator,  in  their  rep- 
resentative capacities,  and  the  statute  authorizing 
them  so  to  do  specially  exempted  them  from  per- 
sonal liability  for  costs.  §2808  Bums  1914,  §2291 
B.  S.  1881.  It  would  unnecessarily  prolong  this 
opinion  to  set  out  the  verified  application  and  the 
counter  affidavits  by  the  parties.  It  is  sufficient 
to  say  that  there  was  some  evidence  on  which  this 
ruling  of  the  court  can  be  sustained.    An  issue 

7.  of  fact  determined  by  the  trial  court  on  con- 
fiicting  affidavits  is  conclusive  on  this  court. 

Conrad  v.  State  (1896),  144  Ind.  290,  295,  43  N.  E. 
221.  There  was  no  error  in  the  ruling  of  the  trial 
court  on  this  application. 

This  action  was  instituted  January  25,  1910. 
The  act  of  1911  (Acts  1911  p.  415,  §344  Bums  1914), 
cited  by  appellee,  requiring  demurrers  on  the  ground 
of  insufficiency  of  facts  to  state  a  cause  of  action  to 
be  accompanied  by  a  memorandum,  showing  in  what 
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respects  the  pleading  is  insufficient,  does  not  apply, 
because  it  is  expressly  provided  in  that  act  that  it 
shall  not  apply  to  litigation  pending  at  the  time  the 
act  took  effect. 

There  can  be  no  doubt,  when  a  person  dies  intes- 
tate, without  leaving  a  widow  and  there  is  no  indebt- 
edness and  there  is  nothing  to  be  done  by 

8.  way  of  administration  of  the  estate  but  the 
division  of  it  among  the  heirs,  that  such  heirs 

at  law  may  settle  the  estate  without  an  adminis- 
trator and  they  may 'resist  the  appointment  of  one, 
or  may  bring  suit  to  set  aside  theftppointment, 

9.  if  one  is  made,  and  thereby  remove  him. 
Block  V.  Butt  (1908),  41  Ind.  App.  487,84 

N.  E.  357.  Also,  the  heirs,  under  such  curcum- 
stances,  and  where  there  is  no  administrator  have 
the  right  to  sue  in  their  individual  names  to  recover 
a  demand  due  decedent  in  his  lifetime.  This,  how- 
ever, is  the  exception  to  the  general  ruje.  Brunson 
V.  Henry  (1894),  140  Ind.  455,  39  N.  E.  266; 
Brichanan  v.  Buchanan  (1909),  22  L.  R.  A.  (N.  S.) 
454,  and  extended  note.  It  is  necessary  in  such 
cases  to  allege  and  prove  that  there  is*  no  adminis- 
tration pending  and  no  administrator.  Magel  v. 
Milligan  (1898),  150  Ind.  682,  60  N.  E.  664,  65 
Am.  St.  382.  So  long  as  there  is  an  administrator 
he  is  entitled  to  recover  all  debts  due  the  estate, 
the  claims  of  creditors  being  superior  to  the  rights  of 
heirs.  HaZ?v.Brow?nZ66 (1902), 28 Ind. App.  178, 62  N. 
E.  457.  The  right  of  an  administrator  to  sue  can  only 
be  questioned  by  a  plea  in  abatement.  Michigan 
Trust  Co.  V.  Probasco  (1902),  29  Ind.  App. 

10.  109,  63  N.  E.  255;  Hansford  v.   Van  Auken 
(1881),    79    Ind.    157;    McDowell   v.    North 

(1900),  24  Ind.  App.  435,  55  N.  E.  789;  §2810 
Bums  1914,  §2292  R.  S.  1881.    The  statute  gives  an 
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administrator  full   power   to   mabitain   any 

11.  suit  in  any  court  of  competent  jurisdiction  in 
his  name  as  administrator  ''for  any  demand 

of. whatever  nature  due  the  decedent  in  his  life- 
time/' §2808  Bums  1914,  supra.  Administrators 
possess  the  same  rights  and  powers  with  respect  to 
the  personal  estate  as  the  decedent  in  his  lifetime. 
They  can  maintain  actions  for  trespass  or  injuries 
committed  either  before  or  after  the  decedent's  death, 
and  have  full  authority  to  prosecute  any  suit  which 
the  ancestor  could  have  prosecuted  in  his  lifetime. 
Smith  v.  Dodds  (1871),  35  Ind.  452.  In  this  State 
an  executor  or  administrator  alone  can  bring  an 
action  for  conversion  of  personal  property  owned  by 
the  decedent  at  the  time  of  his  death.  Humphrey  v. 
Davis  (1885),  100  Ind.  369, 371 ;  Douglass  v.  McCarer 
(1881),  80  Ind.  91.  The  administrator  was  the  proper 
party  to  bring  this  suit. 

The  material  averments  of  the  fifth  paragraph 
of  the  complaint  are  that  Joseph  Peggs  died  Novem- 
ber 16,  1905,  aged  ninety-eight.     For  some 

12.  years  prior  to  his  death  he  was  almost  blind, 
and  was  enfeebled  both  in  body  and  mind, 

had  become  very  childish,  and  was  easily  influenced 
by  those  who  associated  with  him  much  of  the  time, 
especially  by  those  with  whom  he  sustained  con- 
fidential relations.  In  November,  1904,  he  was  the 
owner  of  fifty-eight  acres  of  land,  some  notes  aggre- 
gating in  amount  $2,000  and  about  $2,000  on 
deposit  in  bank.  About  that  time  James  A.  Craig, 
Margaret  McGregor  and  Mary  A.  Myers,  knowing 
his  infirm  and  feeble  condition,  conspired  together 
to  wrongfully  and  fraudulently  obtain  for  them- 
selves all  such  property,  and  in  ftu'therance  of  that 
plan  they  took  him  from  his  established  home  and 
kept  him  in  their  own  homes,  surrounded  only  by 
their  own  families  and  special  friends.    Some  three 
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or  four  months  thereafter  they  induced  him  to  sell 
his  land  for  about  $6,000  and  Craig  was  appointed 
his  attorney  in  fact  to  transact  all  his  business  for 
him  and  he  continued  so  to  act  until  the  time  of  the 
death  of  decedent.  After  such  appointment  in 
furtherance  of  their  fraudulent  design,  Craig  con- 
verted all  of  the  property  of  said  Peggs  into  cash, 
amounting  in  all  to  $9,000.  Of  this  sum  $2,500  was 
distributed  among  certain  heirs  and  relatives  of 
decedent  during  his  lifetime,  and  the  balance  in  the 
consummation  of  their  fraudulent  scheme  was  con- 
verted and  appropriated  to  their  own  use.  They 
have  ever  since  wrongfully  retained  said  sum  of 
money  and  have  refused  to  surrender  the  same  to 
api>ellee,  although  demanded  so  to  do. 

The  averments  of  the  sixth  paragraph  are  in  most 
resi>ect8  the  same,  except  it  contains  the  additional 
averment  that  Joseph  Peggs  was  of  unsound  mind 
for  two  years  prior  to  his  death  and  during  all  the 
time  the  conspiracy  was  being  carried  out,  and  appel- 
lants knew  of  his  infirmity  and  with  that  knowledge 
conspired  to  and  did  reduce  all  his  property  to  cash 
and  converted  it  to  their  own  use. 

Appellants  insist  the  complaint  is  bad  because  no 
value  is  alleged  to  the  notes  and  bank  account. 
Conversion  of  the  notes  and  bank  account  is  not 
charged;  it  is  the  proceeds  thereof,  and  it  is  alleged 
that  the  notes  aggregated  the  sum  of  $2,000,  and 
the  bank  deposits  $2,000.  The  fifth  paragraph 
charges  that  in  furtherance  of  the  conspiracy  Craig 
wrongfully  and  fraudulently  converted  the  remain- 
ing $7,500  from  the  estate  to  his  own  use  and  benefit, 
and  to  the  use  and  benefit  of  his  codef endants,  ^also 
that  Mrs.  McGregor  and  Mrs.  Myers  engaged  in  the 
conspiracy  by  which  the  fraud  was  committed.  Each 
paragraph  of  the  complaint  is  sufficient.  Harlan  v. 
Brown  (1892),  4  Ind.  App.  319,  30  N.  E.  928; 
>  Vol.  61—8 


114  APPELLATE  COURT  OP  INDIANA, 

Craig  V.  Norwood — 61  Ind.  App.  104. 

Breedlove  v.  Bundy  (1884),  96  Ind.  319;  Louisville^ 
etc.,  R.  Co.  V.  Batch  (1886),  105  Ind.  93,  4  N.  B. 
288. 

There  was  no  error  in  refusing  to  strike  out  part 
of  the  sixth  paragraph  of  complaint.  Lewis  v. 
Godman  (1891),  129  Ind.  359,  27  N.  E.  563;  Lake 
Erie,  etc.,  B.  Co.  v.  Juday  (1898),  19  Ind.  App.  436, 
49  N.  E.  843.  Neither  was  there  error  in  sustain- 
ing the  separate  and  several  demurrers  to  the 

13.  separate  paragraphs  of  answer  as  such  answers 
did  not  contain  facts  which  constituted  a 

defense  to  either  paragraph  of  the  complaint.  A 
paragraph  of  answer  to  be  good  as  against  demurrer 
for  want  of  facts  must  fully  answer  the  complaint 
or  so  much  of  it  as  it  purports  to  answer.  Raley  v. 
Evansville  Gas,  etc.,  Co.  (1910),  45  Ind.  App.  649, 
90  N.  E.  783,  91  N.  E.  571;  McKnight  v.  Kingsley 
(1911),  48  Ind.  App.  372,  92  N.  E.  743;  Wilson  v. 
Faknestock  (1909),  44  Ind.  App.  35,  86  N.  E.  1037. 

In  view  of  the  disposition  which  we  are  required  to 

make  of  this  appeal,  it  is  not  necessary  for  us  to 

consider  the  assignment  that  the  verdict  of 

14.  the  jury  is  not  sustained  by  sufficient  evi- 
dence.    In  this  connection  it  is  proper  to 

state,  however,  that  it  is  not  necessary  that  there 
should  be  positive  evidence  of  a  conspiracy.  It  is 
sufficient  if  the  circumstances  show  that  the  defen- 
dants engaged  in  the  joint  undertaking  or  purpose 
to  commit  a  wrong.  In  other  words,  in  civil  cases, 
the  evidence  will  be  held  to  be  sufficient  if,  when 
considered  in  its  entirety,  it  will  furnish  reason- 
able grounds  for  inferring  facts  essential  to  a  recov- 
ery. While  not  required  to  do  so,  we  nevertheless 
have  read  the  evidence,  and  are  impressed  with  its 
lack  of  probative  force  in  many  respects,  partic- 
ularly with  reference  to  the  mental  condition  of 
Joseph  Peggs  during  the  last  two  years  of  his  life. 
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and  consequently  at  the  particular  time  when  it  is 
insisted  that  the  improper  influence  of  appellants  so 
controlled  him  as  to  make  the  disposition  which 
was  made  of  his  property  not  his  act?  but  their  own. 
See  discussion  of  undue  influence  and  unsound 
mind,  in  the  recent  case  of  Wiley  v.  Gordon  (1914), 
181  Ind.  252,  104  N.  E.  501.  There  is  much  evi- 
dence to  the  effect  that  the  disposition  of  his  prop- 
erty was  made  in  conformity  to  his  own  instructions, 
and,  under'the  rule  stated  in  the  last  mentioned  case, 
it  is  questionable  whether  under  the  evidence  it 
would  be  a  proper  inference  deducible  therefrom 
that  he  was  at  that  time  of  undisposing  mind. 

It  is  insisted  that  the  court  erred  in  refusing  to 
allow  Ruby  Myers  and  John  Myers,  who  were 
named  as  parties  defendant  to  testify  in  the  case 
and  in  whose  favor  the  court  directed  a  verdict  at 

the  close  of  the  evidence,  except  as  to  the 
15.    mental  capacity  of  the  decedent.   Section  519 

Bums  1914,  §496  R.  S.  1881,  provides  that 
all  persons,  whether  parties  to  or  interested  in  the 
suit,  are  competent  witnesses  in  a  civil  action,  but 
among  the  many  exceptions  to  this  rule  is  the  follow- 
ing, "In  suits  or  proceedings  in  which  an  executor  or 
administrator  is  a  party,  involving  matters  which 
occurred  during  the  lifetime  of  the  decedent,  where 
a  judgment  or  allowance  may  be  rendered  for  or 
against  the  estate  represented  by  such  executor  or 
administrator,  any  person  who  is  a  necessary  party  to 
the  issue  or  record,  whose  interest  is  adverse  to  such 
estate,  shall  not  be  a  competent  witness  as  to  such  mat- 
ters against  such  estate."  §521  Bums  1914,  §498  R. 
S.  1881.  In  construing  this  section  of  our  statute  it 
has  been  held  that  "party"  means  a  party  to  the 
issue  and  not  merely  a  party  to  the  record,  and  that 
to  be  incompetent  as  a  witness,  such  party  must 
have  an  interest  adverse  to  the  estate*    Spencer  v. 
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Rohbins  (1886),  106  Ind-  580,  5  N.  B.  726;  Otoings  v. 
Jones  (1898),  151  Ind.  30,  51  N.  E.  82.  There  was 
absolutely  no  evidence  in  the  case  that  the  witnesses 
Myers  and  My^rs  were  necessary  parties  to  the  issue 
or  record  or  that  they  had  any  interest  in  the  con* 
troversy  which  was  adverse  to  the  estate,  and  it  is 
only  as  to  such  persons  that  the  statute  refers,  and 
makes  incompetent  to  testify.  As  is  said  in  the  case 
of  Michigan  Trust  Co.  v.  Probasco,  supra^ 
'Parties  to  the  issue  must  mean  the  parties  between 
whom  there  is  a  controversy  submitted  to  the  court 
for  trial;  the  parties  who  are  litigating  the  particular 
controversy,  and  against  one  of  whom  and  in  favor 
of  the  other,  the  court  will  render  a  judgment  or 
decree.  It  can  not  be  said  that  because  a  person  has 
an  interest  in  the  residt  of  the  suit  he  is  a  party  to  the 
issue."  So  in  the  case  at  bar,  simply  because  the  wit- 
nesses had  received  $10  from  a  distribution  of  fimds 
during  the  lifetime  of  decedent  would  not  under  the 
statute  make  them  incomi)etent  to  testify  gener* 
ally,  and  as  there  was  no  evidence  of  any  kind  to 
connect  them  with  the  alleged  wrongful  conversion 
of  any  property  of  Joseph  Peggs,  they  were  compe- 
tent witnesses  and  their  evidence  should  have  been 
permitted  to  stand.  We  are  wholly  tmable  to  con- 
cede from  the  record  that  the  court's  ruling  can  be 
explained  on  the  theory  that  the  evidence  of  these 
witnesses  was  merely  cumulative.  So  far  as  we  are 
able  to  learn,  it  related  principally  to  the  same  issue 
in  the  case  as  that  testified  to  by  other  witnesses,  but 
under  different  circumstances,  at  different  times  and 
under  different  conditions. 

As  to  appellant  Craig,  whose  evidence  was  re- 
stricted  to   evidence   of   the   mental   capacity   6t 

Joseph  Peggs,  it  appears  that  he  had  been 
16.   called  by  the  plaintiffs  and  required  to  testify 

generally  in  the  first  of  the  two  former  suits 
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referred  to  in  this  opinion  in  which  he  was  a  defen- 
dant between  substantially  the  same  parties  who 
remained  in  this  case  at  the  close  of  the  trial,  and 
where  the  issues  were  substantially  the  same.  And 
in  the  case  at  bar,  when  a  witness,  under  the  peculiar 
errcumstances  of  this  case,  was  permitted  to  relate 
the  testimony  of  Wm.  A.  Peggs,  a  witness  in  the 
second  of  the  former  suits,  who  had  since  died,  it  was 
agreed  between  the  parties  that  the  parties  to  the 
suit  in  which  Peggs  testified,  and  the  issues  therein 
involved  were  the  same  as  in  the  present  case,  and 
it  is  very  evident  from  the  entire  record  that  for  all 
intents  and  purposes  the  parties  were  the  same  and 
the  issues  the  same  as  in  the  case  in  which  witness 
Craig  had  also  testified.  The  complaint  in  that 
case  charged  a  conspiracy  by  the  same  persons 
charged  in  this  case,  and  charged  that  they  gained 
their  purpose  by  tmduly  influencing  Joseph  Peggs, 
and  that  Joseph  Peggs  was  of  unsound  mind  at  the 
time.  The  record  also  shows  that  interrogatories  had 
been  presented  to  Craig  during  the  pendency  of  the 
first  suit,  and  he  was  required  to  and  did  answer 
them,  covering  the  same  issues  involved  in  the  pres- 
ent suit,  and  in  both  instances,  when  he  had  been 
asked  to  do  so,  he  had  given  in  detail  the  facts  and 
circumstances  as  he  knew  them  covering  all  the 
charges  made  against  him  and  the  two  daughters  of 
Joseph  Peggs  regarding  the  disposition  of  his  estate 
during  his  lifetime.  It  also  appears  that  he  was 
called  as  a  witness  in  the  first  suit  by  plaintiff,  and 
was  compelled  to  answer  the  interrogatories  under 
oath  presented  by  the  plaintiff,  so  that  his  incom- 
petency to  testify  as  to  the  same  matters  in  this 
•  case  must  be  held  to  have  been  waived.  §526  Bums 
1914,  Acts  1883  p.  102;  NorveU  v.  Cooper  (1910), 
155  Mo.  App.  445,  134  S.  W.  1095;  Imboden  v. 
St.  Louis  Union  Trust  Co.  (1905),  111  Mo.  App. 
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220,  86  S,W.  263;  KiUian  v.  Heinzerling  (1906), 
114  App,  Div.  410,  99  N.  Y.  Supp.  1036;  Bair  v. 
Frischkarn  (1892),  151  Pa.  St.  466,  25  Atl.  123; 
Garrett  v.  W^nherg  (1898),  54  S.  C.  127,  137,  138,  31 
S.  B.  341,  34  S.  E.  70;  Yourig  v.  Montgomery  (1903), 
161  Ind.  68,  67  N.  E.  684. 

Every  party  to  a  suit  should  be  permitted  to  fur- 
nish the  jury  with  aJl  the  legitimate  proof  to  sustain 
his  contention  which  is  in  his  power  to  produce,  so 
that  the  jury  may,  upon  all  the  facts  surrounding  the 
controversy,  reach  as  nearly  as  possible  a  just  ver- 
dict. We  can  not  say  that  if  the  trial  court  would 
have  permitted  the  testimony  of  the  three  witnesses 
named  to  go  to  the  jury  on  other  issues,  save  the 
soundness  of  mind  of  Joseph  Peggs,  to  be  considered 
by  the  jury,  the  result  of  the  trial  would  have  been 
the  same.  It  was  error  for  the  court  to  exclude  it. 
Other  questions  have  been  argued  in  the  briefs, 
but  since  the  judgment  must  be  reversed  for  the 
reasons  given,  and  as  it  is  not  likely  that  they  will 
occur  in  another  trial,  it  is  unnecessary  for  us  to 
discuss  them. 

For  the  errors  indicated  the  judgment  is  reversed 
and  the  cause  remanded  for  new  trial. 

NoTB. — Reported  in  108  N.  E.  395.  As  to  the  common-law  powers 
of  administrators,  see  78  Am.  St.  171.  As  to  right  of  legatee  or  dis- 
tributee to  sue  for  assets  belonging  to  deoedent's  estate,  see  4  Ann- 
Cas.  193;  20  Ann.  Cas.  95.  As  to  waiver  by  a  i)ersonal  representative 
of  inoompetenoy  of  witness  to  testify  to  transaction  with  decedent 
see  Ann.  Cas.  1913  A  682.  See,  also,  under  (1)  11  Cyo  255-258;  (2) 
3  C.  J.  474;  11  Cye  257;  (3,  5)  11  Cyo  257;  (6)  3  Cyo  327;  (7)  3  Cyo 
377;  (8)  18  Cyc  62;  (9)  14  Cyo  146, 153;  (10)  18  Cyc  996;  (11)  18  Cyo 
944;  (12)  18  Cyo  1016;  (13)  31  CJyc  140;  (14)  8  Cyo  685. 
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Cole  Motor  Car  Company  v.  Ludorff. 

[No.  8,971.      Ffled  February  17,  1916.1 

1.  Appeal. — Questions  Presented. — Answers  to  Interrogatories, — 
Scoxte  of  Review, — The  court  on  appeal  in  reviewing  the  overruling 
of  a  motion  for  judgment  on  the  jury's  answers  to  interrogatories, 
can  consider  only  the  issues,  the  general  verdict  and  the  answers  to 
the  interrogatories,    p.  122. 

2.  Trial. — Verdict. — Answers  to  Interrogatories. — ^A  general  verdict 
finds  every  material  issuable  fact  in  favor  of  the  prevailing  party, 
and  all  reasonable  presumptions  will  be  indulged  in  its  favor  as 
against  the  jury's  answers  to  interrogatories,    p.  123. 

3.  Trial.  —  Verdict.  —  Anstoers  to  Interrogatories.  —  Contradictory 
answers  to  interrogatories  neutralize  each  other,  and  where  the 
answers  are  contradictory,  or  are  not  irreconcilable  with  the  gen- 
eral verdict  by  any  evidence  admissible  under  the  issues,  they  will 
not  sustain  a  motion  for  judgment  thereon  notwithstanding  the 
general  verdict,    p.  123. 

4.  Appeal. — Review, — Interrogatories  to  Jury. — ^An  interrogatory 
submitted  to  the  jury  asking  "if  plaintiff  had  looked  with  reason- 
able care  could  she  have  seen  the  automobile  which  struck  her 
while  it  was  traveling  a  space  of  more  than  one  square  before  it 
struck  her,"  was  not  objectionable  as  calling  for  the  ultimate  con- 
clusion of  the  jury  as  to  whether  plaintiff  under  all  the  facts  and 
circumstances  of  the  case  exercised  ordinary  care  for  her  own  safety, 
though  it  was  perhaps  objectionable  in  that  it  involved  the  applici^ 
tion  of  a  legal  principle  to  determine  whether  if  plaintiff  had  "looked 
with  reasonable  care,"  she  could  have  seen  the  approaching  auto- 
mobfle.    p.  123. 

5.  NEGLiaENCE. — Use  of  Street. — Presumptions, — In  the  absence  of 
knowledge  to  the  contrary,  one  lawfully  using  a  public  street  has 
the  right  to  presume  that  others  using  it  in  common  with  him  will 
use  ordinary  care  to  avoid  injuring  him,  and  that  persons  driving 
thereon  will  do  so  in  conformity  to  ordinances  or  laws  regulating 
such  use.    p.  124. 

6.  Negligence. — Use  of  Street. — Presumptions, — Contributory  Neglv^ 
gence, — ^While  the  wrongful  conduct  of  one  who  drives  an  automobile 
at  an  unlawful  speed  will  not  excuse  a  x>edestrian  upon  the  street 
from  the  exercise  of  care  for  his  own  safety,  the  absence  of  knowl- 
edge on  his  part  of  the  unlawful  conduct  of  such  driver  authorizes 
a  consideration  of  the  presumption  of  due  care  and  conformity  to 
law  in  determining  whether  under  the  particular  circumstances  the 
pedestrian  exercised  ordinary  care  for  his  own  safety,    p.  124. 

7.  Negligence. — CoUision  on  Street, — Verdict. — Answers  to  Inter* 
rogatories, — In  an  action  for  injuries  to  plaintiff  who  was  struck 
by  an  automobile  while  crossing  a  street,  where  the  issues  were 
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suoli  as  to  render  admissible  evidence  that  would  wholly  absolve 
plaintiff  from  the  duty  of  looking,  answers  to  interrogatories  whioh 
did  not  show  that  she  wholly  failed  to  exercise  care  for  her  safety 
were  not  in  conflict  witH  a  general  verdict  for  plaintiff,  in  view  of 
the  presumptions  plaintiff  could  indulge,  even  if  they  showed  that 
she  failed  to  look  in  the  direction  from  which  the  automobile 
approached,    p.  125. 

8.  Appeal. — Renew, — Instructions. — AppHcahtlUy  to  Evidence. — 
In  an  action  for  injiiries  received  by  plaintiff  who  was  struck  by  an 
automobile  while  crossing  a  street,  where  there  was  evidence  that 
the  collision  occurred  about  dusk  at  a  business  portion  of  the  city 
with  which  plaintiff  was  not  familiar,  and  where  the  operation  of 
street  cars  and  traffic  made  much  noise,  that  the  automobile  Ap- 
proached  without  a  light  and  without  the  sounding  of  the  horn,  and 
that  plaintiff  was  unaware  of  its  approach  iintil  the  instant  it  was 
upon  her,  etc.,  an  instruction  defining  ordinary  care  and  stating 
that  the  law  does  not  hold  a  person  who  is  faced  with  a  sudden 
danger  to  the  same  degree  of  judgment  and  presence  of  mind  that 
would  otherwise  be  required  under  circumstances  not  indicating 
sudden  peni,  was  applicable  to  the  evidence  and  was  properly 
given,   p.  127. 

9.  Appeal. — Review. — Instructions. — The  objection  that  an  instruc- 
tion is  based  upon  a  statute  claimed  to  be  unconstitutional  is 
unavailable  where  the  undisputed  evidence  shows  that  the  case 
involved  a  portion  of  the  statute  which  is  not  claimed  to  be  invalid, 
and  the  instruction  given  was  applicable  to  the  evidence,  pp.  128, 
129. 

10.  Courts. — Jurisdiction. — Constitutional  Questions. — The  Appel- 
late Court  does  not  have  jurisdiction  to  dispose  of  a  case  in  which  a 
constitutional  question  is  properly  raised  and  presented,    p.  128. 

11.  Appeal. — Presenting  Questions  for  Review. — Constitutional  Ques- 
tions.— ^Mere  abstract  propositions  of  law  and  general  statements, 
though  made  under  **Points  and  Authorities"  in  appellant's  brief, 
are  insufficient  to  present  any  question;  hence  the  alleged  uncon- 
stitutionality of  a  law  was  not  raised  where  neither  the  particular 
section  claimed  to  be  invalid,  nor  the  particular  constitutional  pro- 
vision claimed  to  be  violated,  is  definitely  i)ointed  out.    p.  128. 

12.  Appeal. — Constitutumal  Questions. — Determination  of  Cause  on 
Merits. — ^Where  the  merits  of  the  cause  may  be  passed  on  without 
deciding  a  constitutional  question  the  courts  do  so.    p.  129. 

13.  Damages. — Complaint.^--Evidence. — Instructions. — In  an  action 
for  personal  injuries,  where  the  complaint  alleged  that  plaintiff  was 
a  housekeeper  and  did  her  own  sewing  before  she  was  injured,  and 
that  after  receiving  the  injuries  she  waa  unable  to  perform  any 
labor,  was  an  invalid,  and  permanently  unable  to  perform  any 
household  duties,  and  the  evidence  showed  that  plaintiff  was  an 
unmarried  woman,  an  instruction  authorizing  the  jury  to  consider 
loss  of  time  as  an  element  of  damages  was  warranted,    p.  129. 
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From  Morgan  Cirouit  Court;  Nathan  A.  Whitaker^ 
Judge. 

Action  by  Ldllie  Ludorff  against  the  Cole  Motor 
Car  Company.  From  a  judgment  for  plaintiff,  the 
defendant  appeals.    Affirmed, 

•   John  B*  Elam,  J.  W.  Fesler,  Harvey  J.  Elam  and 
Howard  S.  Young,  for  appellant. 

Eph  Inman,  Alfred  Af.  Bain,  Emmet  F.  Branch 
and  Urban  C.  Stover ^  for  appellee. 

Felt,  P.  J. — This  is  a  suit  for  damages  for  per- 
sonal injuries  alleged  to  have  been  reoeived  by  appel- 
lee on  account  of  one  of  appellant's  employes  negli- 
gently driving  an  automobile  upon  and  over  appel- 
lee on  one  of  the  streets  of  the  city  of  Indianapolis. 
Issues  were  formed  by  a  complaint  and  an  answer  of 
general  denial.  The  jury  found  for  appellee  and  with 
the  general  verdict  returned  answers  to  interroga- 
tories. From  a  judgment  on  the  general  verdict 
appellant  has  appealed  and  assigned  as  error  the 
overruling  of  its  motion  for  judgment  on  the  answers 
of  the  jury  to  the  interrogatories  notwithstanding 
the  general  verdict,  and  the  overruling  of  its  motion 
for  a  new  trial. 

Omitting  formal  allegations,  the  gist  of  the  coi^- 
plaint  is  that  appellant  employed  one  McQinnis  as  a 
test  car  driver  and,  on  November  7,  1912,  at  the 
junction  of  Virginia  Avenue,  Pine  and  Noble  streets 
in  the  city  of  Indianapolis,  appellee  attempted  to 
waJk  across  to  the  south  side  of  the  avenue  and 
used  due  care  for  her  own  safety  while  so  doing; 
that  said  McGinnis  negligently  drove  an  automo- 
bile at  a  speed  of  more  than  fifteen  miles  per  hour, 
to  wit,  twenty  miles  per  hour,  without  sotmding  any 
horn  or  giving  any  signal  of  his  approach  and  negli- 
gently and  recklessly  drove  the  automobile  against 
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appellee,  knooked  her  down  and  severely  and 
permanently  injured  her. 

The  answers  to  the  interrogatories  in  substance 
show  that  shortly  before  the  accident  appellee  was 
standing  on  the  sidewalk,  near  the  curb  along  Vir- 
ginia Avenue  and  about  eight  feet  southeast  of  the 
intersection  of  the  south  curb  on  Pine  Street;  that 
she  started  to  walk  across  the  avenue  in  a  north- 
easterly direction  and  proceeded  about  sixteen  feet 
when  she  was  struck;  that  after  she  started  across 
the  street  she  did  not  look  southeast  along  the 
avenue  for  the  approach  of  vehicles  and  did  not  see 
the  automobile  that  injured  her  until  the  instant  she 
was  struck;  that  the  automobile  that  struck  appel- 
lee came  along  the  avenue  a  distance  of  two  squares 
before  it  struck  her;  that  she  was  on  the  side- 
walk near  the  place  where  she  was  injured  while  the 
automobile  was  traveling  a  distance  of  about  two 
squares  along  the  avenue  and  if  she  ''had  looked 
with  reasonable  care"  she  could  not  ''have  seen  the 
automobile  which  struck  her  while  it  was  traveling 
a  space  of  more  than  one  square  before  it  struck  her" ; 
that  if  she  had  looked  and  seen  the  automobile  a 
square  before  it  reached'  her  she  could  have  avoided 
the  accident;  that  the  automobile  was  about  150 
feet  from  her  when  she  stepped  from  the  sidewalk 

* 

into  the  street  and  there  was  nothing  to  prevent  her 
from  seeing  it;  that  she  was  at  that  time  about 
forty-four  years  of  age,  had  good  eyesight  and  was 
familiar  with  the  manner  in  which  the  streets  of 
Indianapolis  are  used  by  automobiles  and  other 
vehicles. 

In  passing  on  a  motion  for  judgment  on  the 
answers  of  the  jury  to  the  interrogatories  notwith- 
standing the  general  verdict,  we  can  only  con- 

1.  sider  the  issues,  the  general  verdict  and  the 
answers  to  the  interrogatories.     The  general 
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verdict  finds  every  material,  issuable  fact,  in  favor 
of  the  prevailing  party  and  all  reasonable  presump- 
tions are  in  its  favor  as  against  the  answers  of 

2.  the  jury  to  the  interrogatories.     Contradic- 
tory   answers    to    interrogatories    neutralize 

each  other  and  can  not  overcome  the  general  ver- 
dict.   A  motion  for  judgment  on  the  answers  to  the 
interrogatories  can  only  be  sustained  when 

3.  the  answers  are  in  irreconcilable  conflict  with 
the  general  verdict  and  can  not  be  reconciled 

by  any  evidence  that  might  have  been  properly 
admitted  under  the  issues  of  the  case.  Jefferson- 
mUe  Mfg.  Co.  v.  Holden  (1913),  180  Ind.  301,  307, 
102  N.  E.  21;  Cleveland,  etc.,  R.  Co.  v.  Federle  (1912), 
50  Ind.  App.  147,  162,  98  N.  E.  123;  Lutz  v.  Cleve- 
land, etc.,  R.  Co.  (1915),  59  Ind.  App.  16,  108  N. 
E.  886;  Louisville,  etc..  Traction  Co.  v.  Lottich  (1915), 
69  Ind.  App.  426,  106  N.  E.  903. 

It  is  contended  by  appellant  that  interrogatory 

No.  10  and  the  answer  thereto  must  be  disregarded 

because  it  calls  for  the  ultimate  conclusion  as  to 

what  amounted  to  due  care  on  the  part  of 

4.  appellee.     The  question  and  answer  are  as 
follows:     *'If  the  plaintiff  had  looked  with 

reasonable  care  could  she  have  seen  the  automo- 
bile which  struck  her  while  it  was  traveling  a  space 
of  more  than  one  square  before  it  struck  her?  A. 
No."  The  question  is  not  objectionable  on  the 
ground  that  it  calls  for  the  ultimate  conclusion  of  the 
jury  as  to  whether  appellee  imder  all  the  facts  and 
circumstances  of  the  case  exercised  ordinary  care 
for  her  own  safety.  The  question  is  limited  in  its 
scope  and  seeks  to  ascertain  whether  appellee  by 
looking  could  have  seen  the  automobile  which 
struck  her,  while  it  was  traveling  a  square  or  more. 
It  may  be  objectionable  for  another  reason  not  urged 
by  appellant,  viz.,  that  it  involves  the  application  of 
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a  legal  principle  to  determine  whether  if  appellee 
had  'looked  with  reasonable  care,"  she  could  have 
seen  the  approaching  automobile.  Dodge  Mfg.  Co. 
V.  Kronemtter  (1914),  67  Ind.  App.  190,  199,  104 
N.  E.  99;  Lagler  v.  Rack  (1914),  57  Ind.  App.  79, 
86,  104  N.  E.  Ill;  Tippecanoe  Loan^  etc.^  Co.  v. 
Jester  (1913),  180  Ind.  357,  375,  101  N.  E.  915,  L. 
R.  A.  1915  E  721;  Marietta  Glass  Mfg.  Co.  v.  Pruitt 
(1913),  180  Ind.  434,  437,  102  N.  E.  369;  Board,  etc. 
V.  Bonehrake  (1896),  146  Ind.  311,  315,  45  N.  E. 
470;  Wahash  R.  Co.  v.  Keister  (1904),  163  Ind.  609, 
615,  67  N.  E.  621;  Pennsylvania  Co.  v.  Reesor 
(1916),  60  Ind.  App.  636,  108  N.  E.  983.  But  dis- 
regarding this  interrogatory  and  the  answer  thereto, 
we  can  not  say  as  a  matter  of  law  that  the  answers 
to  the  interrogatories  are  in  irreconcilable  con- 
flict with  the  general  verdict. 

In  the  absence  of  knowledge  to  the  contrary,  one 
who  is  lawfully  using  a  public  street  has  the  right  to 
presume   that   others  using  it  in   common 
5.     with  him  will  use  ordinary  care  to  avoid  injur- 
ing him  and,  in  the  absence  of  information  or 
notice  to  the  contrary,  may  presume  that  persons 
driving  upon  the  street  wiU  not  in  so  doing  violate 
any  ordinance  or  law  but  will  conform  thereto. 
Elgin  Dairy  Co.  v.  Shepherd  (1915),  183  Ind.  466, 
108  N.  E.  234;  Rump  v.    Woods  (1912),   50  Ind. 
App.  347,  352,  98  N.  E.  369;  Louisville,  etc.,  Trac- 
tion Co.  V.  Lottich,  supra.     The  wrongful  conduct 
of  one  who  runs  an  automobile  at  an  unlaw- 
'  6.    ful  rate  of  speed  will  not  excuse  a  pedestrian 
upon  the  street  from  the  exercise  of  ordinary 
care  for  his  own  safety,  but,  in  the  absence  of  knowl- 
edge on  his  part  of  such  excessive  or  unlawful  speed, 
the  court  or  jury  trying  the  case  may  consider  the 
presumption  of  due  care  and  conformity  to  the  law 
in  determining  whether  under  the  circumstances  of 
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any  paxtioular  case  such  pedestrian  exercised  ordi- 
nary care  for  his  own  safety,  or  was  guilty  of  negli- 
gence which  proximately  contributed  to  his  injury. 
Rump  V.  Woods f  supra;  Louisville,  etc..  Traction  Co. 
V.  Lottich,  supra;  Virgin  v.  Lake  Erie,  etc.,  R.  Co. 
(1913),  55  Ind.  App.  216,  224,  101  N.  E.  500. 

The  interrogatories  are  in  some  measure  con- 
tradictory to  each  other  on  the  question  of  appel- 
lee's care  in  attempting  to  cross  the  street.  They  do 
not  show  that  she  wholly  failed  to  exercise 

7.  care  for  her  safety.  The  general  verdict 
finds  that  she  exercised  ordinary  care  in 
attempting  to  cross  the  street  at  the  time  and  place 
and  under  the  conditions  shown  by  the  evidence. 
The  answers  show  that  she  walked  a  distance  of  six- 
teen feet  from  the  curb  before  she  was  struck,  and 
if  it  be  conceded  that  they  also  show  that  she  did  not 
look  in  the  direction  from  which  the  automobile 
came  while  walking  that  distance  and  that  by  look- 
ing she  could  have  seen  the  approaching  automo- 
bile, they  are  not  then  shown  to  be  in  irreconcilable 
conflict  with  the  general  verdict.  Under  the  issues 
evidence  was  admissible  that  might  whoPy  absolve 
her  from  the  duty  of  looking  in  that  particular  direc- 
tion while  walking  so  short  a  distance.  Likewise  had 
she  looked  and  mistaken  the  distance  or  misjudged 
the  speed  of  the  approaching  automobile,  it  would 
still  be  a  question  of  fact  for  the  jury  to  determine 
from  all  the  facts  and  circumstances  shown  by  the 
evidence  whether  in  attempting  to  cross,  and  while 
in  the  act  of  crossing,  she  exercised  ordinary  care, 
for  her  own  safety.  The  answers,  therefore,  in  view 
of  the  facts  shown  by  them,  the  facts  provable  under 
the  issues  and  the  presumptions  appellee  was  per- 
mitted to  indulge  under  the  particular  facts  of  this 
case,  fall  short  of  showing  such  antagonism  to  the 
general  verdict  as  to  overcome  it.     Louisville^  etc.. 
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Traction  Co.  v.  Lottich^  supra;  Cleveland^  etc.j  R.  Co. 
Y.  Nichols  (1913)  52  Ind.  App.  349,  354,  99  N.  E. 
497;  Lutz  y.  Cleveland^  etc.j  R.  Co.j  supra.  It  fol- 
lows that  the  court  did  not  err  in  overruling  appel- 
lant's motion  for  judgment  on  the  answers  of  the 
jury  to  the  interrogatories. 

Under  the  motion  for  a  new  trial  complaint  is 
made  of  the  giving  of  certain  instructions  and  of  the 
refusal  of  the  trial  court  to  give  certain  instructions 
tendered  by  appellant.  Most  of  the  objections 
urged  are  answered  by  the  propositions  of  law 
already  stated  in  this  opinion.  This  is  true  of  those 
which  deal  with  the  presumptions  appellee  was  per- 
mitted to  indulge  in  while  attempting  to  cross  the 
street.  The  instructions  given  state  the  law  sub- 
stantially as  recently  declared  by  the  Supreme 
Court  in  Elgin  Dairy  Co.  v.  Shepherd^  supra,  and  as 
annotmced  in  other  decisions  cited  in  this  opinion. 
Complaint  is  made  of  instructions  Nos.  4  and  12 
given  by  the  court  of  its  own  motion,  which  are  as 
follows:  "4.  Ordinary  care  is  such  care  as  a  per- 
son of  ordinary  prudence  would  usually  exercise 
imder  like  circumstances,  and  the  law  does  not 
hold  a  person  who  is  faced  with  a  sudden  danger  to 
the  same  degree  of  judgment  and  presence  of  mind 
as  would  otherwise  be  required  of  him  under  cir- 
cumstances not  indicating  sudden  peril.  *  *  * 
12.  The  statute  in  force  at  the  time  of  the  accident 
complained  of  provides  that  any  person  or  persons 
operating  a  motor  vehicle  on  any  public  highway  or 
in  any  public  place  shall  not  operate  the  same  at  any 
rate  of  speed  greater  than  is  reasonable  and  proper, 
having  regard  to  the  use  in  common  of  such  high- 
way or  place,  or  so  as  not  to  endanger  the  life  or 
limbs  of  any  person,  and  in  no  event  shall  such 
motor  vehicle  be  operated  at  a  greater  rate  of  speed 
than  eight  miles  per  hour  in  the  business  and  closely 
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biiilt-up  portions  of  any  municipality  of  this  state, 
not  more  than  fifteen  miles  per  hour  in  any  other 
portions  of  such  municipality,  and  upon  approach- 
ing a  crossing  of  intersecting  highways  or  travers- 
ing a  curve  a  person  operating  a  motor  vehicle  shall 
have  it  under  control  and  operate  it  at  a  speed  not 
greater  than  is  reasonable  and  proper,  having  regard 
to  the  safety  and  traffic  then  on  such  highway  and 
of  the  public,  and  that  after  dark  all  automobiles 
shall  carry  lighted  lamps,  and  said  statute  provides  a 
penalty  for  its  violation.  I  instruct  you,  if  you  find 
from  a  preponderance  of  the  evidence,  that  the 
plaintiff  was  injured  as  alleged  in  her  complaint  by 
being  run  over  by  an  automobile  of  defendant  being 
operated  and  run  by  defendant's  employe  acting 
within  the  scope  of  his  employment,  and  that  on  the 
occasion  complained  of  said  automobile  was  being 
operated  by  such  employe  at  a  higher  rate  of  speed 
than  that  authorized  by  this  statute,  then  you  will  be 
authorized  to  find  that  said  machine  was  being 
operated  at  a  negligent  rate  of  speed  and  that  such 
negligence  is   attributable   to   defendant  herein.'* 

It  is  contended  by  appellant  that  there  is  no  evi- 
dence which  warranted  the  trial  court  in  giving 
instruction  No.  4.'     The  evidence  tends  to 

8.  show  that  appellee  was  injured  by  being 
struck  by  a  test  car  of  appellant  driven  by  one 
McGinnis;  that  the  injury  occurred  at  the  junction 
of  Pine  and  Noble  streets  and  Virginia  Avenue  in  a 
business  i>ortion  of  the  city  of  Indianapolis,  at  about 
five  o'clock  in  the  evening  when  it  was  "getting 
dusk";  that  street  oars  are  operated  over  the 
streets  and  there  is  much  traffic  and  noise  in  that 
vicinity;  that  appellee  lived  in  north  Indianapolis 
and  was  just  before  her  injury  looking  for  a  dress- 
maker's shop;  that  she  looked  both  ways  before  she 
stepped  from  the  sidewalk  into  the  street;  that  she 
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was  about  eight  feet  from  the  sidewalk  when  the 
automobile  came  suddenly  from  Virginia  Avenue 
headed  for  Noble  Street;  that  no  horn  was  sounded 
and  no  lights  were  on  the  car;  that  she  saw  the  car 
the  instant  it  was  upon  her  and  became  somewhat 
bewildered,  and  crouched,  or  hesitated,  or  stepped 
back  and  for  the  instant  seemed  uncertain  what  to  do 
and  was  struck,  knocked  down  and  run  over  by  the 
test  car  driven  at  a  speed  variously  estimated  at 
from  twelve  to  twenty-five  miles  per  hour.  If  one 
acts  naturally  in  a  case  of  sudden  and  instant  peril 
put  upon  him  by  another  and  is  injured,  he  may  not 
be  guilty  of  negligence  contributing  thereto,  although 
afterwards,  out  of  the  presence  of  danger,  with  time 
to  reflect,  and  consider  all  the  facts,  it  may  appear 
that  another  course  of  conduct  might  have  avoided 
the  injury.  Lake  Shores  etc.^  R.  Co.  v.  Myers 
(1912),  52  Ind.  App.  59,  65,  98  N.  E.  654,  100  N. 
E.  313,  and  cases  cited.  The  court  therefore  in  view 
of  the  evidence,  did  not  err  in  giving  instruction 
No.  4. 

It  is  claimed  by  appellant  that  instruction  No. 

12   is  erroneous  because  it  is  based  on  the   act  of 

1907  (Acts  1907  p.  558,  §10465  Bums  1908)  which 

it  claims  is  so  indefinite  as  to  be  invalid  and 

9.  authorizes  the  taking  of  property  without  due 
process  of  law  in  violation  of  the  Constitution 

of  the  United  States.    If  a  constitutional  question  is 

raised  and  duly  presented  this  court  does  not  have 

jurisdiction  to  dispose  of  the  case.     §1391 

10.  Bums  1914,  Acts  1901  p.  565.     Appellant 
does  not  point  out  definitely  the  section  of  the 

Indiana  law  it  claims  is  indefinite  and  uncertain  nor 

does  it  definitely  i>oint  out  the  portion  of  the  Federal 

Constitutiohit  claims  is  violated.  Mere  abstract 

11.  propositions  of  law  and  general  statements 
though  made  under  points  and  authorities  are 
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insufficieiit  to  present  any  question.     Chicago^  etc., 

R.  Co.  Y.  Dinius  (1913),  180  Ind.  596,  626,  103  N. 

E.  652.     Where  the  merits  of  the  cause  may  be 

passed  on  without  deciding  a  constitutional 

12.  question  the  courts  do  so.     In  re    Mertes' 
Estate  (1914),  181  Ind.  478,  480,  104  N.  E. 

753.    Furthermore  the  undisputed  evidence  in  this 
case  shows  a  violation  of  that  part  of  the  statute 

which  it  is  not  claimed  is  indefinite  and  uncer- 
9.    tain.    The  driver  of  the  automobile  admitted 

that  he  was  driving  at  a  rate  of  speed  of  from 
twelve  to  fifteen  miles  per  hour  and  other  witnesses 
testified  to  a  much  higher  rate  of  speed.  The  act 
provides  that:  ''In  no  event  shall  such  motor 
vehicle  be  operated  at  a  greater  rate  of  speed  than 
eight  miles  an  hour  in  the  business  and  closely  built- 
up  portions  of  any  municipality  of  this  state,  nor 
m.ore  than  fifteen  miles  an  hour  in  any  other  portions 
of  such  municipality."  Therefore,  under  the  facts 
of  this  case,  in  any  view  that  may  be  taken,  appel- 
lant was  not  harmed  by  the  giving  of  instruction 
No.  12.  But,  see,  also  State  v.  Louisville^  etc.,  R. 
Co.  (1912),  177  Ind.  563,  96  N.  E.  340,  Ann.  Cas. 
1914  D  1284;  Shea  v.  City  of  Muncie  (1897),  148 
Ind.  14,  34,  46  N.  E.  138;  People  v.  Dow  (1908), 
155  Mich.  116,  118,  118  N.  W.  745;  Strickland  v. 
WhaOey  (1914),  142  Ga.  802,  83  S.  E.  856.  Objec- 
tion is  urged  to  instruction  No.  16,  on  the  ground 
that  it  erroneously  permitted  the  jury  to  include  in 

its  award  of  damages  something  fOr  loss  of 

13.  *Hime  when  there  was  no  demand  in  the  com- 
plaint for  this  item  of  special  damages  and  no 

evidence  any  time  of  any  value  lost."  The  aver- 
ments show  that  appellee  was  a  housekeeper  and  did 
her  own  sewing  before  she  was  injured;  that  since 
she  received  her  injuries  she  has  been  unable  to 
perform  any  labor  and  was  thereby  made  an  invalid 
Vol.  61—9 
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and  rendered  permanently  unable  to  perform  any 
household  duties.  The  pleading  is  sufBloient  to 
satisfy  the  rule  which  requires  loss  of  time  or  dimin- 
ished earning  capacity  or  loss  of  business  to  be 
specially  pleaded  and  proven  to  warrant  a  recovery 
therefor.  The  evidence  tends  to  sustain  the  aver- 
ments and  shows  that  appellee  was  an  unmarried 
woman.  The  instruction  containing  the  phrase 
''loss  of  time  and  any  reduction  in  her  ability  to  earn 
money**  is  not  objectionable  on  the  ground  urged 
against  it  and  considering  the  facts  of  the  case 
alleged  and  proven  we  can  not  say  that  api>ellant 
was  harmed  by  the  giving  of  the  instruction.  Lake 
Erie, etc.,  R.  Co.  v.  C/ims(1914),57Ind.  App.  145, 147, 
105  N.  E.  62;  Louisville,  etc.,  Traction  Co.  v.  Lotn 
tick,  supra;  Cincinnati,  etc.,  R.  Co.  v.  Armuth 
(1913),  180  Ind.  673,  683,  103  N.  E.  738. 

We  find  no  reversible  error  in  the  giving  of  instruc- 
tions to  the  jury.  Those  tendered  by  appellant  and 
refused  by  the  court  were  in  substance  covered  by 
those  given.  The  instructions  as  a  whole  fully  and 
fairly  state  the  law  applicable  to  the  case  under  the 
issues  and  evidence  shown  by  the  record.  We  have 
examined  the  questions  relating  to  admission  of  evi- 
dence and  find  no  ruling  which  deprived  appellant 
of  any  substantial  right.  The  evidence  tends  to  sup- 
port the  verdict.  On  the  whole  the  case  seems  to 
have  been  fairly  tried  and  a  correct  result  reached. 
No  intervening  error  harmful  to  appellant  is  pre- 
sented, wfiich  would  warrant  a  reversal  of  the  judg- 
ment.   Judgment  afiSrmed. 

Note. — Reported  in  111  N.  E.  447.  As  to  presumption  by  pedes- 
trian of  exercise  of  due  care  by  driver,  see  19  L.  R.  A.  (N.  S.)  166;  39 
L.  R.  A.  (N.  S.)  486.  As  to  care  required  by  one  in  sudden  emer- 
gency, see  37  L.  R.  A.  (N.  S.)  43.  As  to  duty  of  pedestrian  injured  by 
automobile  in  case  of  emergency,  see  38  L.  R.  A.  (N.  S.)  494;  51  L. 
R.  A.  (N.  S.)  1005.  As  to  rights  and  duties  of  pedestrians  and  vehi- 
cles in  highways,  see  4  Ann.  Cas.  398;  Ann.  Cas.  1914  A  249.    See, 
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also,  under  (1)  38  Cyo  1930;  (2)  38  Cyc  1869,  1901;  (3)  38  Cyc  1926; 
(4)  38  Cyc  1916;  (5)  29  Cyo  616;  (6)  29  Cyo  696;  (7)  29  Cyc  668; 
(8)  29  Cyo  647;  (11)  3  C.J.  1428;  2  Cyo  1016;  (12)  3  Cyc  223;  8 
Qyo  798;  (13)  13  Cyo  238. 


EXIHN  BT  AL.  V.  PoWELL. 
[No.  8,902.    FQed  February  23,  1916.] 

1.  Nbw  Tbial. — Motion. — Joint  Specification  of  Error. — Effect. — 
An  assignment  in  a  motion  for  new  trial  that  "the  court  erred  in 
giving  instructions  numbered  one,  two,  three,  four,  five  and  six  on 
its  own  motion",  is  joint  as  to  the  instructions  named,  and  all  the 
instructions  must  be  bad  in  order  that  it  may  be  available  on 
appeaL   p.  133. 

2.  Appeal.— Ot*e«/ion«  Presented. — Motion  for  New  Trial. — Joint 
Specification. — ^Where  the  specification  in  the  motion  for  a  new 
trial  of  error  in  the  giving  of  instructions  was  joint,  and  unavail- 
able because  some  of  the  instructions  were  conceded  to  be  good,  an 
assignment  that  the  verdict  is  contrary  to  law  predicated  on  the 
giving  of  alleged  erroneous  instructions,  also  presents  no  question. 
p.  133. 

3.  Sales. — Action  for  Price. — Recovery  of  Interest. — Demand. — 
Evidence. — In  an  action  for  the  purchase  price  of  com  sold  and 
delivered,  evidence  showing  that  following  delivery  plaintiff 
called  on  defendant's  manager  for  settlement  of  the  accoimt,  and 
that  plaintiff  on  being  at  variance  with  the  amount  conceded  by 
such  agent  to  be  due,  insisted  that  payment  be  made  according 
to  her  own  figures,  constituted  sufficient  proof  of  demand  to 
entitle  her  to  recovery  of  interest  on  the  amount  due.    p.  133. 

4.  Intbbebt. — Recovery. — Unliquidated  Claim. — Interest  may  be 
recovered  on  an  unliquidated  claim  under  some  circumstances. 
p.  134. 

6.  Sales. — Action  for  Price. — Recovery  of  Interest. — ^A  verdict  for 
the  selling  price  of  com  plus  interest  was  not  subject  to  the  objec- 
tion that  the  amount  of  recovery  was  too  large,  on  the  theory  that 
interest  may  not  be  collected  on  an  unliquidated  claim,  where  the 
amount  of  the  claim  rested  in  mere  computation;  since  under  such 
drcumstances  the  claim  was  not  unliquidated,    p.  134. 

6.  Sales. — Action  for  Price. — Recovery  of  Interest. — Pleading. — 
Failure  to  Demand  Interest. — In  an  action  for  the  price  of  com  sold 
and  delivered,  a  verdict  for  plaintiff  including  an  award  of  interest 
will  not  be  disturbed  on  appeal  on  the  ground  that  interest  was  not 
demanded  in  the  complaint,  sii^ce  the  court  will  deem  the  complaint 
to  have  been  amended  to  conform  to  the  proof  under  the  provisions 
of  §700  Bums  1914,  §668  R.  S.  1881.    p.  134. 
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From  Knox  Circuit  Court;  Benjamin  M.  Will 
oughhy,  Judge. 

Action  by  Anna  Powell  against  Paul  Kuhn  and 
others.  From  a  judgment  for  plaintiff,  the  defen« 
dants  appeal.    Affirmed. 

S.  M.  Emisonj  for  api>ellants. 
C.  B.  KessingeVf  for  appellee. 

Caldwell,  J. — ^Appellee  alleges  in  her  complaint 
that  appellants  are  indebted  to  her  in  the  sum  of 
$2,217.60,  for  4,928  bushels  of  com  sold  and  deliv- 
ered to  them  in  the  fall  of  1912,  at  45  cents  i>er 
bushel.  Prayer  for  judgment  for  $3,000  and  gen- 
eral relief.  Appellants  answered,  admitting  the  pur- 
chase and  delivery  of  the  com,  but  alleging  that  the 
contract  price  was  40  cents  per  bushel,  rather  than 
45  cents.  By  their  answer  they  also  admit  that  they 
are  indebted  to  appellee  in  the  sum  of  $1,971.20, 
for  which  amount  they  offer  to  confess  judgment  with 
costs  added  to  the  filing  of  the  answer.  A  trial  by 
jury  resulted  in  a  verdict  and  judgment  in  favor  of 
appellee  for  $2,306.30. 

The  questions  urged  on  this  appeal  arise  under  the 
motion  for  a  new  trial,  and  are  in  effect  that  the 
recovery  is  too  large;  insufficiency  of  the  evidence; 
that  the  verdict  is  contrary  to  law,  and  alleged  error 
in  giving  instructions.  The  parties  apparently 
agree  that  the  items  entering  into  the  verdict  are 
the  amoimt  due  on  the  com  at  45  cents  per  bushel, 
and  interest  on  such  amoimt  in  the  sum  of  $88.70. 
The  general  verdict  includes  a  finding  by  the  jury 
that  the  contract  price  for  the  corn  was  45  cents 
rather  than  40  cents  per  bushel.  There  is  evidence 
to  sustain  the  verdict  in  this  respect.  We  under- 
stand, however,  from  the  briefs  that  all  the  ques- 
tions urged  upon  our  attention,  including  the  insuffi- 
ciency of  the  evidence,  are  directed  to  the  sole  query 
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of  whether  interest  was  properly  allowed  on  the 
unpaid  selling  price  of  the  com.    The  assign- 

1.  ment  in  the  motion  for  a  new  trial,  relating  to 
the  giving  of  insti;iictions  is  in  the  following 

language:  ''The  court  erred  in  giving  instructions 
numbered  one,  two,  three,  four,  five  and  six  on  its 
own  motion."  Such  assignment  is  joint  as  to  the 
instructions  named.  It  follows  that  all  included  in 
the  assignment  must  be  incorrect  in  order  that  the 
assignment  may  be  available.  Appellants  in  their 
brief  attack  only  the  fourth  of  those  named,  and 
thereby  concede  that  the  others  are  correct.  The 
assignment  therefore  must  fail.  Young  v.  Mont- 
gomery (1903),  161  Ind.  68,  67  N.  E.  684;  Chicago 
Fum.  Co.  V.  Cronk  (1905),  35  Ind.  App.  591,  74 
N.  E.  627.    The  assignment  that  the  verdict 

2.  is  contrary  to  law  is  predicated  by  appel- 
lants  on    the    giving   of   alleged    erroneous 

instructions.  It  follows  that  this  assignment  also 
presents  no  question. 

There  remain  for  our  consideration  the  question 

of  whether  the  amount  of  the  recovery  is  too  large, 

which  question  is  directed  to  the  item  of 

3.  interest,  conceded  to  be  included  in  the  ver- 
dict and  the  subsidiary  question  of  whether 

the  evidence  is  sufficient  to  sustain  that  element  of 
the  verdict.  There  was  no  express  contract  for  the 
payment  of  interest.  There  is  a  statutory  provision 
that  "on  *  *  *  an  account  closed  on  the 
day  an  itemized  bill  shall  have  been  rendered  and 
payment  demanded,  *  *  *  interest  shall  be 
allowed  at  the  rate  of  six  dollars  a  year  on  one  hun- 
dred doUars.'*  §7952  Bums  1914,  §5200  R.  S. 
1881.  It  is  argued  that  the  evidence  fails  to  show  a 
demand  of  payment,  and  that  as  a  consequence 
interest  was  not  allowable.  There  was  evidence  that 
in  the  early  fall  of  1912,  appellee  contracted  with 
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appellants  through  the  manager  of  their  elevator  for 
the  sale  of  her  com.  Delivery  pursuant  to  the  sale 
was  completed  by  December  1.  About  February  1, 
1913,  appellee  called  on  appellants'  manager  for  pay- 
ment of  the  account.  The  parties  agreed  that  the 
amount  of  com  sold  and  delivered  was  4,928 
bushels.  The  manager  proceeded  to  figure  the  bill 
at  40  cents  per  bushel,  amounting  to  $1,971.20,  and 
signified  his  readiness  to  settle  on  that  basis.  Appel- 
lee figured  it  at  45  cents  per  bushel,  amounting  to 
$2,217.60,  and  insisted  that  payment  be  made 
accordingly.  The  effect  of  this  evidence  is  that 
appellee  presented  her  claim  to  appellants  with  a 
request  that  it  be  paid,  and  it  is  therefore  sufficient 
as  proof  of  a  demand.  13  Cyc  777;  Brdckenridge  v. 
State  (1889),  27  Tex.  App.  513,  11  S.  W.  630, 

4.  4  L.  R.  A.  360;  Penn  Mut.  lAfe  Ins.  Co.  v. 
Maner  (1908),  101  Tex.  553,  109  S.  W.  1084, 

It  is  urged  also  that  the  claim  here  was  unliqui- 
dated, and  that  interest  may  not  be  charged  or  col- 
lected on  an  unliquidated  account.     That 

5.  interest  may  be   recovered   on   an  unliqui- 
dated claim  under  some  circumstances,  see 

Independent  etc.^  Stores  v.  Earles  (1914),  57  Ind. 
App.  241,  106  N.  E.  730,  and  cases  cited.  More- 
over, the  claim  here  was  not  unliquidated.  The 
jury  having  ascertained  the  terms  of  the  contract, 
the  amount  of  the  claim  rested  in  mere  computation. 
39  Cyc  836  and  cases. 

It  is  argued  also  that  as  appellee  by  her  com- 
plaint did  not  demand  interest  as  a  part  of  the  relief 
sought,  and  as  it  contains  no  specific  allega- 

6.  tion  on  that  subject,  appellee  was  not  entitled 
to  an  allowance  of  interest  on  the  amount  of 

the  claim  found  to  be  due  and  unpaid.  In  Boss  v. 
Smith  (1888),  113  Ind.  242,  15  N.  E.  268,  under 
facts  practically  identical  with  those  presented  here 
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in  8§  far  as  ooncems  the  matter  now  under  discus- 
sion, an  allowance  of  interest  was  approved.  See, 
also,  Marsteller  v.  Crapp  (1878),  62  Ind.  359,  361. 
It  would  seem,  however,  that  where  interest  is 
claimed  by  virtue  of  some  statutory  provision,  or  by 
reason  of  unreasonable  delay  in  payment  after  the 
duty  to  pay  arises,  sound  practice  would  require 
that  facts  be  averred  in  the  one  case  sufficient  to 
bring  the  situation  within  the  statute,  and  in  the 
other  facts  showing  the  delay.  Under  such  a  rule, 
however,  in  the  situation  presented  here,  the  com- 
plaint should  be  deemed  to  be  amended  to  conform 
to  the  proof.  §700  Bums  1914,  §658  R.  S.  1881; 
Carpenter  v.  Sheldon  (1864),  22  Ind.  259.  It  is  con- 
ceded here  that  the  jury  allowed  interest  from  the 
time  of  the  demand  to  the  date  of  the  verdict.  Esti- 
mating the  com  at  45  cents  per  bushel,  and  adding 
sUch  interest,  the  amount  thus  arrived  at  is  the  same 
as  the  verdict.  Appellee's  claim  was  due  at  the  time 
of  the  demand,  and  should  then  have  been  paid. 
Not  only  is  she  entitled  to  such  interest  under  the 
statute,  but  it  is  equitable  and  just  that  she  recover 
it.  It  follows  that  no  error  is  presented.  The  judg- 
ment is  affirmed. 

Note. — Reported  in  111  N.  E.  639.  As  to  power  of  court  to  amend 
verdict  by  adding  interest,  see  25  L.  R.  A.  (N.  S.)  311.  As  to  right 
to  interest  on  unliquidated  damages,  see  28  L.  R.  A.  (N.  S.)  1.  See, 
also,  under  (1)  4  C.  J.  981;  29  Cyc  949,  950;  (2)  29  Cyo  951;  (3)  22 
Cyo  1650;  (4)  22  Cyo  1513,  1514;  (5)  22  Cyc  1513. 
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BuHP  ET  AL.  t;.  McGbaknahan. 

[No.  8,972.    Paed  February  23,  1916.1 

1.  Pleading.  —  ComplainL  —  CourUerdaim,  —  Sufficiency,  — 
Action  Commenced  Before  Justice  of  the  Peace. — In  an  aotion  com- 
menoed  before  a  justioe  of  the  i)eaoe,  a  oomplaint  setting  forth 
that  plaintiffs  were  arohiteots  who  had  rendered  services  for  defen- 
dant at  his  special  instance  and  request  in  supervising  the  construc- 
tion of  a  building,  which  were  of  a  specified  value,  and  that  the 
amount  claimed  was  due  and  impaid,  and  a  paragraph  of  counter- 
claim by  defendant  alleging  that  the  services  were  pursuant  to  i^ 
oral  ccmtract  by  which  plaintiffs  were  to  compel  the  contractors  to 
construct  the  building  according  to  plans  and  specifications,  that 
defendant  was  at  all  times  ready  to  perform,  but  plaintiffs  failed  to 
turn  the  building  over  to  defendant  fully  completed  and  at  the 
price  stated  in  the  specifications  and  caused  contractors  to  be  paid 
in  full,  all  in  violation  of  their  agreement,  that  it  would  require 
the  expenditure  of  $400  to  complete  the  building  according  to 
plans  and  specifications,  and  that  the  contractors  were  paid  by 
defendant  at  the  direction  of  plaintiffs  without  knowledge  on  his 
part  that  the  building  had  not  been  completed,  whereby  defendant 
was  damaged  in  the  sum  of  S300,  were  each  sufficient  to  withstand 
a  demurrer  for  want  of  facts,    pp.  138,  140. 

2.  Pleading.  —  Complaint.  — Counterclaim. —  Sufficiency.  —  Action 
Commenced  Before  Justice  of  the  Peace. — In  an  action  originating 
before  a  justice  <A  the  i)eace  a  complaint,  or  counterclaim,  will  be 
sufficient  if  it  informs  the  adverse  i>arty  of  the  nature  of  the  cause 
of  action  he  is  called  upon  to  meet  and  is  sufficiently  explicit  to  bar 
another  action  for  the  same  cause  if  judgment  is  rendered  thereon, 
p.  140. 

3.  Contracts. — Oral  Contracts. — Construction. — Province  of  Court 
and  Jury. — Instructions. — It  is  the  duty  of  the  court  to  construe 
and  state  the  legal  effect  of  an  oral  contract,  the  same  as  in  the 
case  of  written  contracts;  but  where  the  terms  of  an  oral  contract 
are  in  dispute  and  its  meaning,  doubtful,  the  court  should  sub- 
mit the  questions  of  fact  to  the  jury  to  be  determined  from  the  evi- 
dence and  state  the  law  applicable  thereto  in  hypothetical  instruc- 
tions; hence  an  instruction  advising  the  jury  that  it  was  for  the  jury 
to  construe  the  oral  contract  sued  on  was  erroneous,    p.  140. 

4.  Appeal. — Review, — Issues. — Instructions. — In  an  action  on  an 
oral  contract,  where  defendant  filed  a  counterclaim  for  dama^,  an 
instruction  that  in  case  the  jury  foimd  anything  due  on  the  counter- 
claim "it  must  be  deducted  from  the  $106  which  is  due  the  plain- 
tiffs", aside  from  the  fact  that  it  was  more  or  less  vague  and 
indefinite,  was  erroneous  for  the  reason  that  under  the  issues 
the  jury  could  find  for  plaintiffs  on  the  complaint,  and  on  the 
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oounterolaim  for  defendant  in  an  amount  greater  than  the  plain- 
tiff*8  claim,  in  which  event  the  latter  amount  should  have  been 
deducted  from  the  amount  found  due  on  the  oounterolaim. 
p.  142. 

fi.  Appeal. — Review, — Refusal  to  Direct  Verdict. — In  an  action  on  an 
oral  oontract,  in  which  defendant  filed  a  oounterolami  for  dam- 
ages, where  the  evidence,  though  not  clear  or  satisfactory,  was  such 
that  the  court  could  not  say  as  a  matter  of  law  that  there  was  no 
evidence  from  which  an  inference  of  liability  on  the  counterclaim 
oould  have  been  reasonably  drawn  by  the  jury,  there  was  no  error 
in  refusing  an  instruction  to  return  averdictforplaintiffs.    p.  143. 

6l  Contkacts. — Action. — Issues. — Liability. — In  an  action  by  arch- 
itects to  recover  for  services  rendered,  where  defendant  filed  a 
oounterclaim  alleging  that  the  services  were  pursuant  to  an  oral 
oontract  to  superintend  the  construction  oi  a  building,  and  averring 
a  breach  thereof  in  that  pluntifFs  did  not  cause  the  building  to  be 
fully  completed  and  that  they  had  caused  defendant  to  pay  the 
contractors  in  full,  all  to  his  damage  in  a  certain  sum,  the  failure 
to  complete  the  building  was  only  involved  to  the  extent  that  such 
fact  showed  or  tended  to  show  that  defendant  was  damaged  by 
plaintiffs'  alleged  violation  of  their  contract,  and  the  measure  of 
plaintiffs' liability  was  the  amount  of  money  which  they  wrongfully 
caused  defendant  to  pay  in  ignorance  of  the  fact  that  it  was  not 
due,  not  exceeding  in  any  event  the  amount  required  to  complete 
the  building  at  the  contract  price,    p.  144. 

7.  Tbial. — Evidence. — Witnesses. — Failure  to  Produce. — Pr««ttmp- 
tions. — Instructions.r-WhBTQ  a  partyhasthepower  and  opportunity 
(^producing  evidence  orawitness^presumablyfriendly  to  him,  whose 
testimony  would  or  could  explain  a  transaction  or  further  enlighten 
the  court  or  jury,  failure  to  produce  such  evidence  or  witness  gives 
rise  to  the  presumption,  though  rebuttable,  that  such  evidence 
or  the  testimony  of  such  witness  would  be  unfavorable  to  the  party 
or  his  contention;  and,  while  it  is  proper  to  instruct  the  jury  to 
such  effect,  such  instructions  should  be  carefully  worded  to  guard 
the  interests  of  the  party  and  should  only  be  given  when  it  reason- 
ably appears  that  he  has  it  within  his  i)ower  to  produce  the  witness 
or  evidence  and  fails  to  do  so  or  to  make  reasonable  effort  to  that 
end.    p.  145. 

From  Porter  Superior  Court;  Harry  B.  TuihilU 
Judge. 

Action  by  Edwin  Bump  and  others  against  Jonas 
A.  McGrannahan.  From  a  judgment  for  defen- 
dant, the  plaintiffs  appeal.    Reversed. 

Wm.  J.  Whinery,  for  appellants. 
James  W.  Brissey^  for  appellee. 
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Felt,  P.  J. — On  January  4,  1911,  appellants  filed 
their  complaint  in  a  justice  of  the  peace  court  of 
Lake  County  to  recover  for  services  rendered  appel- 
lee at  his  special  instance  and  request  in  the  con- 
struction of  a  certain  building  which  work  and  labor 
is  alleged  to  be  reasonably  worth  $106.  To  this 
complaint  appellee  filed  an  answer  in  general 
denial  and  a  plea  of  payment.  He  also  filed  a  para- 
graph of  coimterclaim  in  which  he  alleged  a  Breach 
of  contract  on  the  part  of  appellants  and  asked 
damages  therefor.  The  case  was  tried  by  a  jury  and 
a  verdict  rendered  in  the  justice's  court  for  appel- 
lants for  $102.55.  From  this  judgment  appellee 
api)ealed  to  the  Lake  Superior  Court,  where  by  per- 
mission of  the  court  appellee  filed  an  amended  coun- 
terclaim. A  trial  by  jury  residted  in  a  verdict  and 
judgment  that  appellants  take  nothing  by  their 
complaint  and  that  appellee  recover  on  his  coimter- 
claim against  appellants'  damages  in  the  sum  of 
$150.  Appellants'  motions  for  a  new  trial  and  in 
arrest  of  judgment,  respectively,-  were  overruled. 
The  errors  assigned  and  relied  on  for  reversal  are: 
(1)  The  overruling  of  api)ellants'  demurrer  to  appel- 
lee's amended  paragraph  of  counterclaim;  (2)  the 
overruHng  of  appellants'  motion  for  a  new  trial; 
(3)  the  overruling  of  appellants'  motion  in  arrest  of 
judgment. 

The  gist  of  the  complaint  is  that  appellants  are 
architects  and  rendered  services  for  appellee 

1 .  at  his  special  instance  and  request  in  super- 
vising the  construction  of  a  building  on  Fur 
Streetin  Indiana  Harbor,  Lake  County,  Indiana;  that 
the  services  were  of  the  value  of  $106  which  amount 
is  due  and  impaid.  The  counterclaim  in  substance 
avers  that  appellants  rendered  services  for  appel- 
lee which  were  of  some  value;  that  the  services  were 
rendered  in  pursuance  of  the  terms  of  an  oral  con- 
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tract  between  the  parties  by  the  terms  of  which 
appellants  "agreed  to  compel  certain  contractors" 
to  construct  a  building  for  appellee  in  accordance 
with  certain  plans  and  specifications  adopted  there- 
for; that  appellee  at  all  times  was  ready  to  perform 
his  part  of  the  verbal  contract  but  appellants  failed 
and  refused  to  comply  with  the  conditions  thereof 
and  failed  and  refused  to  compel  the  contractors  to 
complete  the  house  according  to  the  specifications 
and  to  turn  the  same  over  to  appellee  fully  com- 
pleted at  the  price  stated  in  the  plans  and  speci- 
fications; that  appellants  accepted  the  house  from 
the  contractors  as  finished  before  it  was  com- 
pleted according  to  the  plans  and  specifications,  in 
violation  of  their  contract  with  appellee,  and  caused 
the  contractors  to  be  paid  in  full  therefor  before  the 
house  was  completed;  that  the  house  has  not  been 
completed  and  it  will  require  the  expenditure  of 
$400  to  complete  the  same  according  to  the  plans 
and  specifications  agreed  to  by  the  contractors; 
that  appellants  agreed  to  ascertain  the  amoimt  of 
work  completed  by  the  contractor  or  subcontrac- 
tors and  to  order  payment  of  not  to  exceed  seventy- 
five  per  cent  of  the  contract  price  of  the  work 
actually  completed  and  to  notify  appellee  when  any 
8uch  payment  was  to  be  made;  that  appellants  vio- 
lated their  agreement  by  ordering  and  directing 
appellee  to  pay  the  full  contract  price  for  certain 
work  before  the  same  had  been  done,  which  pay- 
ments were  accordingly  made  by  appellee  without 
knowing  that  the  house  had  not  been  completed, 
whereby  appellee  was  damaged  in  the  sum  of  $300. 
Appellants  contend  that  the  counterclaim  is  insuffi- 
cient to  state  a  cause  of  action  against  them  because 
it  does  not  show  a  breach  of  the  alleged  contract 
nor  aver  that  appellee  performed  all  the  conditions 
of  the  agreement  to  be  performed  by  him,  and  fails 
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to  allege  facts  which  afford  any  measure  of  dam- 
ages. Appellee  insists  that  the  counterclaim  is 
sufficient  and  that  the  demurrer  should  be  carried 
back  to  appellants'  complaint  and  be  sustained  on  the 
theory  that  it  does  not  state  a  cause  of  action 
against  him. 

This  suit  originated  before  a  justice  of  the  peace 
and  the  complaint,  or  counterclaim,  will  be  suffi- 
cient if  it  informs  the  adverse  party  of  the 

2.  nature  of  the  cause  of  action  he  is  called  upon 
to  meet,  and  is  sufficiently  explicit  to  bar 

another  action  for  the  same  cause,  if  judgment  is 
rendered  thereon.  §§1750,  1751,  1752  Bums  1914, 
§§1461,  1462,  1463  R.  S.  1881;  Cleveland,  etc.,  R. 
Co.  V.  Baker  (1900),  24  Ind.  App.  152,  154,  54  N. 
E.  814;  Anderson  v.  Lipe  (1888),  114  Ind.  464,  466, 
16  N.  E.  833;  Mitten  v.  CaswelURunyan  Co.  (1913), 
52  Ind.  App.  521,  527,  99  N.  E.  47.    Measured  by 

the  foregoing  standard  we  hold  the  counter- 
1.     claim  sufficient  to  withstand  the  demurrer 

for  insufficient  facts,  and  by  the  same  rule  we 
hold  the  complaint  sufficient  to  state  a  cause  of 
action. 

Under  the  motion  for  a  new  trial  appellants  com- 
plain of  the  refusal  of  the  court  to  give  certain 

instructions   tendered  by  them  and  of  the 

3.  giving  of  instructions  Nos.  1  to  8  inclusive  on 
the  court's  own  motion.    By  instruction  No.  2 

the  jury  was  informed  that  it  is  the  duty  of  the  court 
to  construe  a  written  contract,  but  that  it  was  the 
duty  of  the  jury  to  determine  what  the  oral  con- 
tract, if  any,  was,  and  to  construe  it,  and  it  also 
stated:  "That  is  the  distinction  between  written 
and  oral  contracts.  A  written  contract  is  con- 
strued by  the  court  and  the  jury  follows  the  instruc- 
tions of  the  court;  the  oral  contract  is  for  the  jury 
to  construe  and  the  court  has  absolutely  no  right  to 
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give  his  opinion  regarding  what  the  contract  entered 
into  between  two  parties  orally  was,"  In  this  case 
both  parties  to  the  transaction  agree  that  the  con- 
tract or  arrangement  between  them  rested  in  parol. 
By  this  instruction  the  jurors  were  told  that  it  was 
their  right  and  duty,  not  only  to  determine  the 
existence  or  nonexistence  of  the  contract  siud  to 
ascertain  its  terms,  if  there  was  an  oral  agreement, 
but  they  were  also  informed  that,  after  ascertain- 
ing its  terms,  they  should  construe  it,  or  in  other 
words  determine  its  legal  effect.  When  there  is  a 
dispute  as  to  the  provisions  of  an  oral  contract  or 
there  is  doubt  as  to  the  meaning  of  such  parol  agree- 
ment, if  the  case  is  tried  before  a  jury  it  is  for  the 
jury,  imder  proper  instructions,  to  ascertain  from 
the  evidence  the  intention  of  the  parties  in  making 
such  parol  agreement  and  to  determine  as  questions 
of  fact  the  terms  and  provisions  thereof.  If  there 
is  no  dispute  as  to  the  terms  of  such  oral  contract, 
the  duty  of  the  court  in  construing  it  and  stating  its 
legal  effect  is  identical  with  such  duty  in  construing 
written  contracts  and  informing  the  jury  as  to  their 
legal  effect.  If  the  contract  is  in  parol  and  the  terms 
are  in  dispute  or  the  meaning  doubtful,  the  same 
duty  still  rests  upon  the  court,  but  the  manner  of 
performing  it  is  necessarily  changed  and  in  such 
cases  the  court  should  submit  the  questions  of  fact 
to  the  jury  to  be  determined  from  the  evidence  and 
state  the  law  applicable  thereto  in  hypothetical 
instructions.  The  court  must  determine  the  legal 
effect  of  the  contract  and  in  such  instances  the 
instructions  must  necessarily  be  based  upon  assumed 
facts,  the  existence  or  nonexistence  of  which  the 
jury  is  to  determine  from  the  evidence.  Annd- 
daU  V.  Union  Cement^  etc.j  Co.  (1905),  165  Ind.  110, 
111,  74  N.  E.  893;  Barton  v.  Gray  (1885),  57  Mich. 
622,  633,  24  N.  W.  638;  Beehe  v.  Koshnic  (1886), 
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55  Mich.  604,  606,  22  N,  W.  59;  EUiott  v.  Wanc^ 
maker  (1867),  55  Pa.  St,  67,  73,  25  Atl.  826;  Gaasett 
V.  Glazier  (1896),  165  Mass,  473,  480,  43  N,  E. 
193;  Davies  v.  Baldwin  (1896),  66  Mo.  App,  577, 
580;  Muckle  v.  Moore  (1890),  134  Pa,  St.  608,  19 
Atl.  801;  9  Cyc  786  (b);  1  Beach,  Contracts 
§745;  2  Elliott,  Contracts  §1566.  The  rule  is  aptly 
stated  by  the  supreme  court  of  Michigan  in  Barton 
V,  Gray^  supra^  as  follows:  "It  is  the  province  of  the 
court  to  construe,  interpret  and  determine  the  legal 
effect  of  all  contracts.  When  the  contract  is  in 
writing  and  its  execution  duly  proved,  the  court 
must  determine  the  legal  effect  of  the  language 
used.  When  it  is  verbal,  the  question  of  what  the 
terms  of  the  contract  are,  as  established  by  the  evi- 
dence, is  for  the  jury.  In  the  latter  case  the  court 
must  still  determine  the  legal  effect,  and  his  instruc- 
tions to  the  jury  must  be  necessarily  based  upon 
facts  assumed,  and  upon  the  existence  of  which  the 
jury  are  to  find  from  the  evidence." 

Complaint  is  also  made  of  the  giving  of  instruc- 
tion No.  8  on  the  measure  of  damages,  in  the  event 
of  a  recovery  on  the.  counterclaim.     There 

4.  are  several  suggestions  in  the  instruction  that 
were  more  or  less  vague  and  indefinite  and 
which  left  the  jury  free  to  enter  the  field  of  specula- 
tion in  assessing  the  damages,  and  it  also  told  the 
jury  that  in  case  it  found  anything  due  on  the 
counterclaim  "it  must  be  deducted  from  the  $106 
which  is  due  the  plaintiffs,"  whereas  under  the  issues 
the  jury  could  find  for  the  plaintiffs  upon  the  com- 
plaint and  upon  the  counterclaim  for  the  defen- 
dant in  an  amount  greater  than  the  plaintiffs'  claim 
in  which  event  the  latter  amount  should  have  been 
deducted  from  the  amount  found  due  on  the  counter- 
claim. The  forms  of  verdict  submitted  also  errone- 
ously indicate  that  the  jury  was  required  to  find 
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against  the  defendant  on  his  counterclaun  in  case 
it  found  for  the  plaintiffs  on  their  complaint,  and 
vice  versaj  in  case  it  found  for  the  defendant  on  his 
counterclaim.  The  other  objections  to  the  instruc- 
tions given  need  not  be  considered  in  detail  since 
the  judgment  must  be  reversed  for  the  errors  pointed 
out  and  the  errors,  if  any,  in  such  other  instructions, 
will  be  apparent  from  the  law  as  stated  in  this 
opinion. 

The  appellants  requested  the  court  to  peremp- 
torily instruct  the  jury  that  there  was  no  evidence 
to  sustain  the  counterclaim  and  to  return  a 

5.  verdict  in  their  favor.  There  seems  to  be  no 
dispute  as  to  the  amoimt  due  appellants  for 
their  services.  It  is  not  disputed  that  the  con- 
tractor failed  to  fully  complete  the  building  accord- 
ing to  the  plans  and  specifications,  and  there  is  no 
dispute  that  appellee  knew  the  building  was  not 
completed,  but  there  is  a  controversy  as  to  who  was 
in  fault  in  paying  certain  amoimts  to  subcon- 
tractors, which  appellee  claims  they  were  not  entitled 
to  receive,  and  which  payments  he  claims  appellants 
authorized  in  violation  of  th^ir  contract  with  him. 
It  is  not  disputed  that  appellants  required  a  bond  of 
the  general  contractor  and  that  api>ellee  himself 
waived  the  giving  of  such  bond.  It  also  appears 
without  contradiction  that  the  general  contractor 
paid  $1,000  to  subcontractors  without  any  author- 
ity so  to-  do  from  appellants.  The  evidence  is  not 
clear  or  satisfactory,  but  we  have  concluded  that 
we  can  not  say  as  a  matter  of  law  that  there  is  no 
evidence  from  which  the  inference  of  liability  rea- 
sonably could  have  been  drawn  by  the  jury. 

To  sustain  the  coimterclaim  there  must  be  evi- 
dence to  show  that  appellants  agreed  and  under- 
took to  supervise  the  construction  of  appellee's 
building  aad  determine  for  him  when  any  payments 
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were  due  the  contractor  or  subcontractors  accord- 
ing to  the  plans,  specifications  and  contracts  pre- 
viously entered  into  with  such  parties  and  to  see 
that  the  work  was  done  in  accordance  therewith; 
that  appellee  kept  and  performed  his  part  of  the 
contract  with  appellants  and  that  they  violated  their 
contract  with  him  by  wrongfully,  and  without  his 
knowledge,  authorizing  payments  to  be  made  to  the 
contractor  or  subcontractors  that  were  not  due  them 
under  their  contracts,  whereby  api>ellee  in  reliance 
upon  such  authorization  and  in  ignorance  of  the  fact 
that  the  money  so  paid  was  not  then  due,  paid  out 
money  he  should  have  retained,  by  reason  of  which 
the  building  was  not  completed  and  appellee  was 
damaged  to  the  extent  of  the  money  so  paid  out  by 
him. 

It  is  not  claimed,  and  there  is  no  evidence  tending 

to  show,  that  appellants  undertook  to  construct,  or 

to  guarantee  the  completion  of  the  build- 

6.  ing  at  the  contract  price,  and  their  liability 
would  not,  therefore,  arise  by  reason  of  the 
failure  of  the  .contractor  to  complete  the  building 
according  to  the  contract,  nor  at  all  if  the  building 
had  beenfuUy  completed  according  to  contract  for  the 
agreed  price,  even  though  payments  not  due  had 
been  authorized  by  appellants,  for  in  such  event 
appellee  would  not  have  been  harmed.  The  failure 
to  complete  the  building  is  only  involved  in  this  suit 
to  the  extent  that  such  fact  shows,  or  may  tend  to 
show,  that  appellee  was  damaged  by  appellants' 
alleged  violation  of  their  contract.  The  measure  of 
their  liability  would  be  the  amount  of  money  which 
they  so  wrongfully  authorized  paid,  and  which  was 
actually  paid  by  appellee  in  ignorance  of  the  fact 
that  the  money  was  not  due,  not  exceeding  how- 
ever, in  any  event,  the  amount  required  to  com- 
plete the  building,  at  the  contract  price,  in  accord- 


NOVEMBER  TERM,  1915.  145 


Bump  V.  MoOrvmahan — 61  Ind.  App.  136. 


anoe  with  the  contract,  plans  and  specifications 
under  which  it  was  to  be  constructed.  The  lia- 
bility for  failure  to  complete  the  building  would  be 
against  the  one  who  had  contracted  so  to  do,  and 
appellants'  liability,  if  any,  would  arise  as  above 
indicated.  Indiana^  etc.^  R.  Co.  v.  Adamson  (1888), 
114  Ind.  282,  286,  16  N.  E.  5;  Montgomery  County, 
etc.,  Soc.  V.  Harwood  (1891^  126  Ind.  440,  444,  26 
N.  E.  182;  Hamilton  v.  Feary  (1894),  8  Ind.  App. 
615,  620,  35  N.  E.  48,  52  Am.  St.  485;  8  Am.  and 
Eng.  Ency.  Law  (2d  ed.)  632;  13  Cyc  155  (D). 

Appellants  tendered  two  instructions  which  in  sub- 
stance state  that  where  a  party  to  a  suit  has  material 
evidence  within  his  power  and  fails  to  pro- 

7.  duce  it,  the  presumption  arises  that  such 
evidence,  if  produced,  would  have  been  unfav- 
orable to  him.  Where  a  party  has  the  power 
and  opportunity  of  producing  evidence  or  a  witness 
or  witnesses,  presumably  friendly  to  him,  whose 
testimony  would,  or  could,  explain  a  transaction  or 
further  enlighten  the  court  or  jury,  failure  to  produce 
such  evidence  or  witnesses,  or  to  make  an  effort  so  to 
do,  raises  the  presumption,  that  the  evidence  or 
testimony,  if  produced,  would  be  unfavorable  to 
him  or  his  contention.  Such  contention  may  be 
explained  or  rebutted  by  other  evidence.  AheU 
man  v.  Haehnel  (1914),  57  Ind.  App.  15,  32,  103 
N.  E.  869;  Judy  v.  Jester  (1913),  53  Ind.  App.  74, 
89,  100  N.  E.  15;  Indiana  Union  Traction  Co.  v. 
Scrihner  (1911),  47  Ind.  App.  621,  637,  93  N.  E. 
1014;  Lee  v.  StaU  (1901),  156  Ind.  541,  548,  60  N. 
E.  299;  Hinshaw  v.  StaU  (1897),  147  Ind.  334,  366, 
47  N.  E.  157.  The  instructions  tendered  invoke  a 
correct  principle  of  law  applicable  to  cases  where  the 
party  is  so  situated  as  to  have  it  in  his  power  to  pro- 
duce witnesses  to  explain  a  situation  or  prove  or 
disprove  some  material  fact  affecting  his  interests  or 
Vol.  61—10 
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relations  involved  in  the  controversy.  The  instruc- 
tions tendered  do  not  make  it  clear  that  appellee 
was  present  at  the  trial  or  that  the  circumstances 
were  such  as  to  justify  the  court  in  giving  them, 
though  it  is  perhaps  reasonable  to  infer  that  such 
was  the  case.  When  such  instructions  are  given 
they  should  be  carefully  worded  to  guard  the  inter- 
ests of  the  party  and  should  only  be  invoked  when 
it  reasonably  appears  that  he  has  it  within  his 
power  to  produce  the  witness  or  evidence,  which 
presumably  would  not  be  intentionally  unfriendly 
to  him,  and  he  fails  to  do  so,  or  to  make  any  rear- 
sonable  effort  so  to  do. 

For  the  errors  already  pointed  out  the  judgment  is 
reversed,  with  instructions  to  sustain  appellants' 
motion  for  a  new  trial  and  for  further  proceedings 
not  inconsistent  with  this  opinion. 

Note. — Reported  in  111  N.  E.  640.  As  to  lighta  of  parties  on 
breach  of  contracts,  see  33  Am.  St.  791.  As  to  intention  of  parties  to  a 
contract  not  reduced  to  writing  as  question  for  jury,  see  Ann.  Cas. 
1913  C  1310.  As  to  province  of  court  or  jury  to  determine  whether 
contract  is  contnu^y  to  public  policy,  see  11  Ann.  Cas.  124.  See,  also, 
under  (1)  24  Cyo  567,  658,  562;  (2)  24  Cyc  558;  (3)  9  Cyc  591;  38 
Cyc  1525;  (4)  34  Cyo  761;  (5)  38  Cyc  1639,  1567;  (6)  5  C.  J.  278;  6 
Cyc  51;  (7)  16  Cyo  1059,  1062;  38  Cyc  1743. 


Vandalia    Railroad    Company    v.    Parker. 

[No.  8,947.    FUed  February  23, 1916.] 

1.  Master  and  Servant. — Injuries  to  Servant. — Defective  Hand" 
car, — Assumption  of  Risk, — Knowledge  of  Defects.— Complaint, — 
In  an  action  for  injuries  to  a  railroad  section  hand  caused  by  defec- 
tive condition  of  a  handcar  provided  by  the  company  for  the  trans- 
portation of  its  employes,  the  mere  showing  in  the  complaint  that 
plaintiff  had  ridden  upon  the  oar  some  distance  immediately  pre- 
ceding the  accident,  did  not  render  the  pleading  objectionable, 
since  in  view  of  the  fact  that  plaintiff  had  the  right  to  rely  on  the 
presumption  that  defendant  had  performed  its  duty  to  furnish  a 
safe  oar  for  his  transportation  and  that  he  was  not  required  to 
make  an  inspection  of  the  oar  before  using  it,  the  court  could  not 
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say  as  a  matter  of  law  that  he  assumed  the  risk,  in  the  absence  of 
averments  showing  that  the  defeots  were  oi)en  and  obvious,  and 
that  plaintiff  had  actual  knowledge  of  the  defect  complained  of. 
p.  150. 

2.  Master  and  Servant. — Injuries  to  Servant. — Defective  Hand- 
car,— Verdict, — Evidence, — In  a  railroad  section  hand's  action  for 
injuries  from  the  defective  condition  of  a  handcar  furnished  for  the 
transiKirtation  of  employes,  whereby  he  was  thrown  to  the  ground 
on  the  sudden  stopping  of  the  oar,  a  verdict  for  plaintiff  was  sup- 
pocted  by  evidence  showing  that  the  defect  was  such  as  to  cause 
the  car  to  lurch  forward  only  when  the  car  was  brought  to  a  sud- 
den stop,  that  the  occasion  of  the  accident  was  the  first  time  during 
the  plaintiff's  employment  that  the  car  was  brought  to  a  sudden 
stop,  that  the  defect  was  not  open  and  obvious  and  had  not  been 
noticed  by  him  before,  and  that  the  defect  had  been  brought  to 
the  notice  of  the  foreman  by  other  employes  who  had  noticed  it  a 
few  days  before  the  accident,    p.  151. 

3.  Triai*. — Instructions. — Directing  Verdict, — The  trial  court  should 
not  give  a  peremptory  instruction  for  defendant  unless  the  evi- 
dence favorable  to  the  plaintiff,  and  the  reasonable  inferences  which 
the  jury  is  permitted  to  draw  therefrom,  fail  to  support  one  or  more 
of  the  essential  averments  of  the  complaint,    p.  151. 

4.  Appeal. — Review, — Refusal  of  Instructions, — There  was  no  error 
in  the  refusal  of  instructions  in  the  absence  of  evidence  in  the 
record  to  justify  giving  them,  nor  in  the  refusal  of  an  instruction 
which,  in  so  far  as  it  was  applicable,  was  fully  covered  by  instruct 
tions  given,   p.  151. 

Prom  Owen  Circuit  Court;  James  B.  Wilson^ 
Judge. 

Action  by  James  Parker  against  the  Vandalia 
Railroad  Company.  Prom  a  judgment  for  plain- 
tiff, the  defendant  appeals.    Affirmed. 

Samuel  0.  Pickens  and  Owen  Pickens^  for 
api>ellant. 

John  E.  Sedwickj  Will  H.  Pigg  and  Hickman  & 
Hickman^  for  api)ellee. 

Ibach,  C.  J. — This  action  was  commenced  by 
api>ellee  against  appellant  to  recover  damages  for 
I)ersonal  injuries.  Api>ellant  has  appealed  from  a 
judgment  in  appellee's  favor,  and  assigns  as  errors 
for  reversal  the  overruling  of  its  demurrer  to  the 
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second  amended  Gomplaint,  and  the  overruling  of  its 
motion  for  a  new  trial. 

The  material  averments  of  the  amended  complaint 
on  the  question  of  negligence  are  that  sometime 
before  the  date  on  which  the  accident  occurred, 
appellee  was  a  servant  in  the  employ  of  api>ellant 
as  a  section  hand,  engaged  with  a  number  of  other 
section  men  in  maintaining  the  roadbed  and  tracks 
of  appellant.  They  were  employed  by  and  were 
subject  to  the  orders  of  another  employe,  known  as 
the  section  foreman.  Many  of  the  section  men 
lived  at  Mooresville,  Indiana,  and  for  the  purpose 
of  transporting  the  laborers  to  and  from  their  place 
of  work  appellant  furnished  said  section  men  with  a 
handcar,  and  * 'about  twelve  men  so  employed  were 
compelled  to  ride  to  and  from  their  work  on  one 
handcar  furnished  as  aforesaid  and  the  car  was 
overcrowded  with  men  and  not  sufficient  room  for 
all  of  said  employes  to  safely  ride,  all  of  which 
the  defendant  knew  and  which  plaintiff  did  not 
know,  and  that  said  handcar  so  furnished  by  the 
defendant  for  the  use  of  said  employes  on  the  day 
of  the  hereinafter  alleged  injury  was  old,  worn  and 
defective  and  unsafe  in  this,  to  wit,  the  axles  were 
badly  worn  and  the  boxing  surrounding  said  axles 
of  said  car  and  all  the  parts  of  said  handcar  were 
worn  loose  and  defective,  so  that  when  said  car  was 
being  driven  and  brought  to  a  sudden  halt,  the  box- 
ing would  drop  down  and  forward  and  throw  the 
bed  of  the  car  on  which  the  men  rode  forward  with  a 
lurch,  all  of  which  the  defendant  well  knew  or  by  the 
exercise  of  reasonable  diligence  and  inspection  might 
have  known,  and  the  plaintiff  did  not  know  of  said 
defective  condition  of  said  handcar  at  said  time  or 

prior  thereto.    On  the day  of  September,  1908, 

while  he  was  in  the  employ  of  the  defendant  as 
aforesaid,   and   was   being   transported  from   the 
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place  of  his  said  labors  on  said  track  *  *  *  and 
while  he,  together  with  about  twelve  other  men, 
employes  of  defendant  were  returning  home  from 
their  work  ♦  ♦  ♦  they  were  running  said  hand- 
car five  or  six  miles  an  hour,  when  they  saw  a  locomo- 
tive and  train  approaching  upon  said  track  meet- 
ing them  and  they  were  required  to  bring  said  hand- 
car to  a  stop  to  take  it  clear  of  said  track  to  avoid 
collision  with  said  locomotive  and  that  as  said  car 
was  brought  to  a  stop,  that  by  reason  of  the  defec- 
tive condition  of  said  worn  axles  and  boxings  and 
other  defects  on  said  car  as  aforesaid,  the  truck  and 
by  reason  thereof  the  employes  riding  thereon  were 
thrown  forward  with  said  lurch,  and  said  car  being 
80  badly  crowded,  men  riding  thereupon  said  car 
were  thrown  against  this  plaintiff  who  was  riding  on 
the  front  end  of  said  car  and  pumping  said  car,  and 
he  was  by  reason  of  such  lurch  of  said  car  and  said 
men  and  himself  produced  as  aforesaid  thrown 
forward  in  front  of  said  car  and  off  said  car,  said 
plaintiff  falling  in  front  of  said  car  and  striking  the 
^ack  bed  with  great  force  and  violence  and  said  car 
ran  upon  his  body  on  said  track,  crushing  and  maim- 
ing him,"  etc.  There  is  also  the  averment  that  his 
injuries  were  caused  "wholly  by  the  negligence  of  the 
defendant  in  failing  to  furnish  a  safe  and  good  hand- 
car and  failing  to  inspect  and  keep  said  handcar 
so  furnished  said  employes  for  transportation  as 
aforesaid  in  a  good  and  safe  condition  and  furnish- 
ing said  employes,  including  this  plaintiff,  a  hand- 
car for  use  on  said  day  for  their  transportation  which 
was  defective  with  badly  worn  axles  and  boxings,  as 
afore  described." 

While  this  pleading  in  many  respects  falls  short 
of  being  a  model,  we  are  satisfied  that  the  aver- 
ments are  sufficient  ta  show  the  existence  of  the 
relation  of  master  and  servant,  a  duty  to  furnish 
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plaintiff  with  a  handcar  reasonably  safe  to  transport 
him  to  and  from  his  work,  and  a  failure  to  perform, 
suoh  duty,  and  that  plaintiff's  injuries  were  the  direct 
result  of  the  negligence  of  the  defendant  in  failing  to 
furnish  a  good  and  safe  handcar  and  in  failing  to 
inspect  and  keep  the  car  in  a  safe  condition. 

Appellant's  chief  objection  to  the  complaint  is 
that  as  the  averments  show  that  appellee  had  rid- 
den upon   the   car   some   distance  immedi- 

1.  ately  preceding  the  accident,  that  the  risk  and 
danger  to  him,  by  reason  of  the  lurching  of  the 
car  caused  by  the  condition  of  its  axles,  etc.,  must 
have  been  obvious  to  his  senses  and  he  must,  there- 
fore, be  held  to  have  assumed  the  risk  arising  out  of 
this  condition  of  the  car  which  it  was  alleged  caused 
the  injury.  Appellee  in  this  case  had  a  right  to  rely 
on  the  presumption  that  appellant  had  performed  its 
duty  in  furnishing  him  a  safe  car  for  his  transporta- 
tion to  and  from  his  work  and  he  was  not  required  to 
make  an  inspection  of  such  car  before  using  it,  and  it 
can  not  be  said  as  a  matter  of  law  that,  by  reason 
of  the  fact  alone  that  appellee  rode  on  the  car 
as  averred  in  the  complaint,  he  actually  knew  of 
the  defect  complained  of  unless  the  facts  pleaded 
also  show  that  they  were  so  open  and  obvious  that 
he  ought  to  have  known  of  them,  and  since  such 
additional  facts  do  not  appear  it  can  not  be  said  as  a 
matter  of  law  that  appellee  assumed  the  risk  arising 
out  of  the  condition  of  the  car.  /.  F.  Force  Handle 
Co.  V.  Hisey  (1913),  52  Ind.  App.  235,96N.E.643; 
Baltimore^  etc.j  R.  Co.  v.  Walker  (1908),  41  Ind.  App. 
588,  84  N.  E.  730;  Salem-Bedford  Stone  Co.  v.  HiU 
(1901),  26  Ind.  App.  543,  59  N.  E.  97;  Cooper  v. 
Wahash  R.  Co.  (1894),  11  Ind.  App.  211,  38  N.  E. 
823. 

The  evidence  in  the  case  favorable  to  appellant 
shows  that  the  car  in  question  only  lurched  forward 
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when  the  cax  was  brought  to  a  sudden  stop, 

2.  and  the  occasion  of  the  accident  was  the  first 
time  during  appellee's  employment  that  the 

handcar  was  brought  to  a  sudden  stop,  and  that 
he  had  never  before  noticed  such  a  condition  of  the 
car.  The  evidence  also  shows  that  the  defects 
enumerated  were  not  open  and  obvious  to  one  look- 
ing at  the  car,  the  floor  of  the  car  covered  the  axles 
and  the  boxings  were  also  covered.  The  defects 
were  discovered  by  other  section  men,  the  time  of  dis- 
covery being  fixed  at  two  or  three  days,  and  maybe 
ten  days,  before  the  accident,  when  they  were  lift- 
ing the  handcar  off  the  track.  The  language  of 
one  witness  is,  "when  we  raised  the  body  of  the  car 
one  side  of  the  truck  came  up  where  the  boxing  was 
worn."  After  this  one  of  the  men  who  made  the  dis- 
covery of  the  defects  requested  Singleton,  the 
foreman,  to  furnish  another  car.  Considering  the 
evidence  as  a  whole,  we  are  required  to  hold  there  is 
evidence  to  support  the  verdict  of  the  jury. 

The  trial  court  should  not  give  a  peremptory 

instruction  unless   the  evidence  favorable  to   the 

plaintiff  and  the  reasonable  inferences  which 

3.  the  jury  is  i)ermitted  to  draw  therefrom  fail  to 
support  one  or  more  of  the  essential  aver- 
ments of  the  complaint.    Since  there  is  evidence  sup- 
porting the  verdict,  the  court  did  not  err  in  refusing 
to  direct  a  verdict. 

There  is  no  evidence  in  the  record  which  would 

justify  the  giving  of  instructions  Nos.  14  and  15, 

and  they  were  properly  refused.    Instruction 

4.  No.  21  requested  by  appellant  to  the  effect 
that  if  the  jury  found  that  appellee  was  injured 

by  reason  of  a  negligent  order  given  by  the  foreman 
of  the  section  men,  to  put  on  the  brake,  which  caused 
the  sudden  stopping  of  the  car  and  the  consequent 
injury  to  appellee,  appellee  could  not  recover  because 
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the  giving  of  such  order  was  under  the  circumstances 
the  act  of  a  fellow  servant,  was  so  far  as  applicable, 
fully  covered  by  instructions  NoSi  12  and  13  given 
by  the  court  of  its  own  motion.  It  has  been  repeat- 
edly held  that  the  refusal  to  give  an  instruction  is 
not  reversible  error  where  the  subject-matter  is  fully 
covered  by  other  instructions  given.  The  record 
discloses  that  there  was  a  fair  trial  of  the  case  and  a 
correct  result  reached.    Judgment  afGrmed. 

Note. — Reported  in  111  N.  E.  637.  As  to  duty  of  master  to  pro- 
vide safe  plaoe  for  servant  to  pass  to  and  from  work,  see  Ann.  Cas. 
1913  E  1033.  As  to  master's  liability  for  injury  to  servant  by  defect 
in  handcar,  see  54  L.  R.  A.  128, 172.  As  to  the  question  of  relation  ot 
the  maxim  of  volerUi  non  fit  injuria  as  a  defense  unless  servant's 
knowledge  of  risk  is  shown,  see  47  L.  R.  A.  162.  See,  also,  under 
(1)  26  Cyo  1182,  1397;  (2)  26  Cyo  1196,  1447,  1454;  (3)  38  Cyo  1576; 
(4)  38  Cyo  1617,  1711. 


Parker  v.  Hickman. 

[No.  9,014.    Filed  February  23,  1916.] 

1.  Bills  and  Notes. — Action  by  Transferee. — Knowledge  of  Infirmi- 
ties.— Answers. — Sufficiency. — In  an  action  on  a  note  governed  by 
the  law  merchant  and  transferred  by  indorsement  before  due, 
answers  alleging  defenses  in  favor  of  the  maker  against  the  original 
payee,  but  not  alleging  any  notice  or  knowledge  thereof  on  the 
part  of  such  transferee,  were  insufficient  to  withstand  a  demurrer, 
p.  157. 

2.  Appeal.— iicwew. — Harmless  Error. — Ruling  on  Demurrer. — 
The  sustaining  of  a  demiurer  to  a  paragraph  of  answer  alleging 
infirmities  in  a  note  that  had  been  transferred  by  indorsement 
before  maturity,  was  harmless  even  though  such  answer  may  have 
sufficiently  alleged  notice  on  the  i>art  of  the  transferee,  where  there 
was  another  good  paragraph  coveritig  the  same  fact  and  under  which 
evidence  was  admissible  without  imposing  any  additional  burden 
on  defendant,    p.  157. 

3.  Appeal. — Review. — Ruling  on  Demurrers. — Demurrers  Unao- 
companied  hy  Memoranda. — ^Alleged  error  in  sustaining  demur- 
rers to  certain  paragraphs  of  answer  on  the  ground  that  such  demur- 
rers were  not  accompanied  by  memoranda  of  defects  as  required 
by  i§344,  348  Bums  1914,  Acts  1911  p.  415,  was  unavailable  in 
view  of  the  fact  that  the  rulings  were  right  on  the  merits,   p.  158. 
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4.  Appbai*. — Questiana  Presented. — Ridings  an  Demurrers, — Demur- 
rers Unaccompanied  by  Memoranda. — ^While  the  court  on  appeal 
may  k>ok  beyond  the  memorandum  of  defects  accompanying  a 
demurrer  for  the  purpose  of  sustaining  the  ruling  of  the  trial  court 
sustaining  such  demurrer,  where  a  demurrer  is  overruled,  and  no 
memorandum  of  defects  was  filed  therewith,  the  ruling  presents  no 
question  on  appeaL    p.  158. 

5.  Appeal. — Presenting  Questions  for  Review, — Directing  Verdict, — 
New  Trial, — ^Alleged  error  in  directing  a  verdict  is  properly  pre- 
sented by  assignment  as  cause  for  a  new  trial,    p.  158. 

6.  BiLua  AND  Notes. — Transfer  Before  Maturity. — Knowledge  of 
Infirmities. — Duty  to  Inquire, — ^Where  the  holder  of  a  negotiable 
paper  governed  by  the  law  merchant  becomes  possessed  oi  the 
same  in  due  course  of  business  before  maturity,  for  a  valuable 
oonsideration  without  knowledge  or  notice  of  any  infirmity  therein 
as  between  antecedent  parties,  he  holds  it  free  from  defenses,  unless 
there  are  circumstances  which  excite  suspicion,  in  which  event  it 
becomes  his  duty  to  make  inquiry,  and  failure  to  do  so  prevents  his 
oocups^ng  the  attitude  of  a  good-faith  purchaser,    p.  159. 

7.  Bills  and  Notes. — Transfer  B^are  Maturity, — Inquiry  as  to 
Defenses. — Evidence, — Evidence  merely  showing  that  the  pur- 
chaser before  maturity  of  a  note  governed  by  the  law  merchant 
knew  the  business  in  which  the  pe,jee  was  engaged  and  that  it 
received  paper  in  payment  for  horses,  and  that  a  warranty  accom- 
panied ecMsh  horse  sold,  was  insufficient  to  awaken  suspicion  that 
there  was  likely  to  be  a  defense  to  the  payment  of  such  note, 
based  upon  the  fact  that  it  was  given  in  payment  for  a  horse  which 
failed  to  comply  with  a  warranty  as  to  his  breeding  qualities, 
p.  160. 

8.  Bills  and  Notes. — Action, — Issues. — Evidence. — Tax  Schedule. 
— ^In  an  action  on  a  note,  where  one  of  the  issues  raised  was  as  to 
whether  plaintiff  was  the  real  party  in  interest,  and  there  was  evi- 
dence to  show  that  plaintiff  purchased  the  note  for  full  value  before 
the  commencement  of  the  action,  the  tax  schedule  of  plaintiff 
introduced  in  evidence  wfdoh  failed  to  show  the  listing  of  the  note 
in  question  for  taxation,  constituted  competent  evidence  against 
him  proper  to  be  considered  upon  such  issue,  requiring  the  court  to 
submit  such  issue  to  the  jury,  and  its  failure  to  do  so  constituted 
reversible  error,    pp.  161, 163. 

9.  Trial. — Peremptory  Instructions. — ^A  peremptory  instruction 
should  be  given  only  when  there  is  a  total  absence  of  evidence 

-upon  an  essential  issue,  or  where  the  evidence  is  without  conf^ct 
and  the  only  inference  to  be  drawn  therefrom  is  favorable  to  the 
party  asking  the  instruction,   p.  162. 

From  Johnson  Cirouit  Court;  Elba  L.  Branigin^ 
Judge. 
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Action  by  Charles  W.  Hickman  against  Hannah 
Parker.  From  a  judgment  for  plaintiff,  the  defen- 
dant appeals.    Reversed. 

William  Featherngilly  for  appellant. 

Martin  A.  Quinn  and  White  &  OwenSy  for  appellee. 

MoRAN,  J. — Appellee  was  successful  in  the  court 
below  in  reducing  to  judgment  against  appellant 
a  note  executed  by  appellant  and  her  son,  Robert 
H.  Parker,  to  J.  Crouch  and  Son,  and  transferred  by 
indorsement  by  the  payee  to  the  Merchants  National 
Bank  of  Lafayette,  Indiana,  and  by  the  bank  to 
appellee.  The  complaint  discloses  that  on  Decem- 
ber 29,  1908,  a  note  calling  for  $650,  with  interest 
at  six  per  cent  per  annum  and  attorney  fees,  was 
executed  by  appellant  and  her  son  to  J.  Crouch  and 
Son,  payable  at  the  Citizens  National  Bank  of 
Frankfort,  Indiana,  due  September  1,  1911,  and  on 
November  27,  1909,  by  written  indorsement  the 
same  was  transferred  and  delivered  to  the  Mer- 
chants National  Bank  of  Lafayette,  Indiana,  and  on 
November  4,  1911,  sold  by  written  indorsement  to 
appellee.  A  copy  of  the  note,  together  with  the 
written  indorsement  thereon  was  made  a  part  of  the 
complaint.  To  the  complaint,  appellant  addressed 
an  answer  in  general  denial  and  ten  aflGurmative 
paragraphs  of  answer.  A  demurrer  was  sustained  to 
the  second,  fifth,  sixth,  seventh,  eighth,  ninth  and 
tenth  paragraphs  of  answer,  leaving  the  third, 
fourth  and  eleventh  paragraphs  of  answer  to  each  of 
which  a  reply  in  general  denial  was  addressed,  and  a 
second  and  aflBrmative  paragraph  of  reply  was 
addressed  to  the  third  and  fourth  paragraphs  of 
answer.  At  the  close  of  the  evidence,  upon  appel- 
lee's motion,  the  court  directed  the  jury  trying  the 
cause  to  return  a  verdict  for  appellee,  and  assess  his 
damages  in  the  sum  of  $1,001.50,  which  it  did. 


L..    - 
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From  a  judgment  on  the  verdict,  an  appeal  has 
been  prosecuted  by  appellant,  who  assigns  as  error 
the  overruling  of  appellant's  separate  demurrer  to 
the  second  paragraph  of  appellee's  reply  to  the  third 
and  fourth  paragraphs  of  appellant's  answer;  the 
sustaining  of  appellee's  demurrer  to  appellant's 
fifth,  sixth,  seventh,  eighth,  ninth,  and  tenth  para- 
graphs of  answer;  sustaining  of  appellee's  motion  to 
direct  the  verdict;  and  the  overruling  of  appellant's 
motion  for  a  new  trial.  No  memoranda  accom- 
panied the  demurrers  to  the  various  paragraphs  of 
answer,  pointing  out  the  infirmities  of  the  same,  and 
by  reason  thereof,  it  is  insisted  by  appellant  that  the 
court  erred  in  sustaining  the  demurrer  to  each  of  the 
paragraphs  of  answer;  and  further  that  each  of  the 
answers  contained  facts  sufficient  to  constitute  a 
defence  to  the  complaint. 

Issues  of  fact  were  joined  as  to  the  third,  fourth, 
and  eleventh  paragraphs  of  answer.  The  third 
paragraph  set  up  suretyship  as  to  appellant  for  her 
son,  Robert  H.  Parker,  and  that  without  her  con- 
sent, the  time  of  pasrment  was  extended  as  to  the 
note,  a  copy  of  which  was  made  a  part  of  the  com- 
plaint; the  eleventh  paragraph  declared  that  appel- 
lee was  not  the  real  party  in  interest;  that  the  payee 
of  the  note  never  parted  with  the  same  and  was  at 
the  commencement  of  the  action  the  owner  of  the 
note  in  suit.  The  fourth  paragraph  pleads  the  facts, 
the  leading  allegations  of  which  are  that  on  Decem- 
ber 29,  1908,  appellant's  comaker  of  the  note  pur- 
chased of  appellee,  J^  Crouch  and  Son,  a  stallion  for 
the  sum  of  $2,000;  that  the  note  in  suit,  together 
with  another  note  for  $650,  due  September  1,  1912, 
was  executed  by  Robert  H.  Parker,  as  principal,  and 
appellant  as  surety.  That  J,  Crouch  and  Son 
warranted  the  breeding  qualities  of  the  horse,  which 
failed.    The  horse  was  of  no  value  for  breeding  pur- 
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poses  and  the  oonsideration  failed.  On  April  13, 
1911,  in  consideration  of  the  sum  of  $324.34,  Robert 
H.  Parker,  who  was  then  insolvent,  was  induced  by 
J.  Crouch  and  Son  to  keep  the  horse  and  surrender 
the  warranty  without  the  knowledge  or  consent  of 
appellant.  At  the  time  appellant's  comaker  of  the 
note  surrendered  the  warranty,  the  Merchants 
National  Bank  held  the  note  by  a  pretended  indorse- 
ment, which  indorsement  was  without  consideration, 
and  that  the  bank  was  not  a  bona  fide  holder  of  the 
same,  and  had  notice  and  knowledge  that  the  note 
was  executed  by  appellant  as  surety,  and  that  the 
note  was  executed  as  part  payment  of  the  purchase 
price  of  the  stallion,  and  J.  Crouch  and  Son  had 
warranted  the  stallion  to  Robert  H.  Parker,  and  the 
note  was  subject  to  defences  on  account  of  the  war- 
ranty; and  J.  Crouch  and  Son  was  at  all  times  the 
owner  of  the  note  until  after  the  maturity  when  the 
same  was  transferred  to  appellee. 

Many  of  the  facts  pleaded  in  the  fifth,  sixth, 
seventh,  eighth  and  ninth  paragraphs  of  answer  are 
common  to  the  fourth  paragraph,  the  substance  of 
which  is  the  foregoing.  The  fifth  paragraph  alleges, 
however,  that  as  a  further  inducement  of  J.  Crouch 
and  Son  to  Robert  H.  Parker  to  keep  the  horse  and 
surrender  the  warranty,  J.  Crouch  and  Son  was  to  go 
with  Robert  H.  Parker  to  the  Merchants  National 
Bank  when  the  note  in  suit  fell  due  and  arrange  with 
the  bank  to  accept  the  sum  of  $450  in  full  pasrment 
of  the  note.  The  sixth  paragraph  alleges  the  addi- 
tional fact  that  J.  Crouch  and  Son  at  the  time  of 
inducing  Robert  H.  Parker  to  keep  the  horse  and 
surrender  the  warranty  was  acting  as  agent  of  the 
bank,  and  that  J.  Crouch  and  Son  agreed  to  get  an 
extension  of  time  of  payment  of  the  $450  for  90 
days  beyond  the  date  when  due.  The  seventh  and 
eighth  paragraphs  of  answer  allege  that  there  was  a 


NOVEMBER  TERM,  1915.  167 

Pttrker  v.  Hiokmao— -61  Inc(.  App.  152. 

change  and  alteration  of  the  contract  without  the 
consent  of  appellant,  otherwise  the  facts  follow  the 
fourth  paragraph  of  answer.  The  ninth  paragraph 
alleges  that  the  Merchants  National  Bank  Icnew  that 
the  note  was  executed  as  part  payment  for  a  horse 
sold  under  a  warranty  and  knew  that  certain  equities 
existed  between  J.  Crouch  and  Son  and  appellant. 
The  tenth  paragraph,  after  pleading  practically  all 
the  facts  pleaded  in  all  the  other  paragraphs  that  go 
to  the  breach  of  warranty  of  the  breeding  qualities 
of  the  horse,  alleges  a  total  failure  of  consideration 
by  reason  therecrf. 

The  second  paragraph  of  reply  to  the  third  and 
fourth  paragraphs  of  answer  is  to  the  effect  that  J. 
Crouch  and  Son,  the  payee  of  the  note  in  suit,  for  a 
valuable  ccmsideration  transferred  the  same  by 
indorsement  before  due,  in  the  usual  course  of  busi- 
ness and  for  a  valuable  consideration,  in  good  faith, 
and  that  the  bank  had  no  notice  of  any  defence  to 
the  note,  and  the  bank  while  the  owner  thereof, 
transferred  the  note  by  indorsement  to  appellee. 

The  note,  a  copy  of  which  is  filed  with  the  com- 
plaint, is  governed  by  the  law  merchant  and  was 
transferred  by  indorsement  before  due  to  the 

1.  Merchants  National  Bank  of  Lafayette,  Indi- 
ana.    There  is  nothing  in  the  fifth,  sixth, 

seventh,  eighth  and  tenth  paragraphs  of  answer 
alleging  any  notice  or  knowledge  on  the  part  of  the 
bank  as  to  the  infirmities  of  the  note  relied  on  by 
appellant,  as  a  defence  thereto.  In  the  absence  of  an 
averment  of  notice,  they  were  insufficient  to  with- 
stand a  demurrer.  Tescher  v.  Mered  (1889),  118 
Ind.  686,  21  N.  E.  316;  Wilson  v.  National  Fowler 
Bank  (1911),  47  Ind.  App.  689,  91  N.  E.  269.  The 
ninth  paragraph  alleges  that  the  bank  knew 

2.  that  the  note  was  executed  in  part  payment 
for  a  horse  sold  under  a  warranty.     As  to 
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whether  this  was  a  sufficient  allegation  as  to  notice  on 
the  part  of  the  bank,  we  need  not  decide,  as  the 
fourth  paragraph  of  answer  covers  this  same  fact, 
and  under  which  the  evidence  in  this  connection 
could  have  been  admitted  without  imposing  an 
additional  burden  on  appellant.  No  error  was  com- 
mitted in  overruling  the  demurrer  to  this  paragraph 
of  answer.  Lemcke  v.  Hendrickson  (1915),  60  Ind. 
App.  323,  110  N.  E.  691,  and  authorities  there 
cited. 

There  is  no  merit  in  appellant's  contention  that 

the  court  erred  in  sustaining  the  demurrers  addressed 

to  the  various  paragraphs  of  answer,  by  rea- 

3.  son  of  the  failure  to  accompany  the  demur- 
rers with  memoranda,  pointing  out  wherein 

the  pleadings  were  insufficient.    The  rulings  on  the 

demurrers  were  right  on  the  merits,  and  this  court 

may  look  beyond  the  memoranda  for  the  pur- 

4.  pose  of  sustaining  rulings  of  the  trial  court. 
Boesv.  Grand  RapidSf  etc.,  R.  Co.  (1915),  59  Ind. 

App.  271,  108  N.  E.  174,  109  N.  E.  411;  Fisher  v. 
Groff  (1914),  182  Ind.  29,  105  N.  E.  470.  While  on 
the  other  hand,  if  no  memorandum  is  filed,  as  in 
the  case  at  bar,  as  to  the  affirmative  replies  addressed 
to  the  third  and  fourth  paragraphs  of  answer,  the 
overruling  of  the  demurrers  presents  no  question 
on  appeal,  no  objection  having  been  pointed  out  to 
the  trial  court  as  provided  by  statute.  Acts  1911 
p.  415,  §§344,  348  Bums  1914;  Dunton  v.  Howell 
(1915),  60  Ind.  App.  183,  109  N.  E.  418. 

We  will  dispose  of  the  question  as  to  whether 

the  court  erred  in  directing  a  verdict,  under  the 

motion  for  a  new  trial,   it   being  proi)erly 

5.  assigned  as  a  cause  thereof.     Deeter  v.  Burk 
(1915),  59  Ind.  App.  449,  107  N.  E.  304.    A 

disposition  thereof  will  practically  dispose  of  all 
questions  sought  to  be  raised  under  the  error  predi- 
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cated  on  the  overruling  of  the  motion  for  a  new 
trial. 

The  error  predicated  upon  the  directing  of  the 
verdict  calls  for  a  review  of  the  evidence  as  to  the 
issue  of  fact  joined  on  the  third  paragraph  of  answer 
as  to  whether  there  was  an  extension  of  time  for 
payment  of  the  note  in  controversy  without  appel- 
lant's consent,  and  the  issue  of  fact  joined  on  the 
fourth  paragraph  of  answer  as  to  whether  appellee 
was  a  bona  fide  holder  of  the  note,  and  the  issue  of 
fact  joined  on  the  eleventh  paragraph  of  answer 
as  to  whether  appellee  was  the  real  party  in  interest. 
The  issue  of  fact  joined  as  to  the  third  and  fourth 
paragraphs  of  answer  involves  the  same  question, 
Did  the  bank  have  notice  that  an  infirmity  existed 
as  to  the  note  in  suit,  or  such  information  as  would 
put  a  reasonable  person  upon  inquiry  when  acting 
in  good  faith?    It  may  be  stated  as  a  general 

6.  rule  that  where  the  holder  of  negotiable  paper 
governed  by  the  law  merchant  becomes  pos- 
sessed of  the  same  in  due  course  of  business  before 
maturity,  for  a  valuable  consideration,  without 
knowledge  or  notice  of  the  infirmity  that  exists  as 
between  antecedent  parties,  he  holds  it  free  from 
defences,  unless  there  are  circumstances  which  excite 
suspicion,  in  which  event  it  becomes  the  purchaser's 
duty  to  inquire  as  to  the  circumstances  surrounding 
its  execution,  and  the  refraining  from  so  doing  lest  he 
should  become  acquainted  with  the  infirmity  of  the 
paper,  prevents  his  occupying  the  attitude  of  a 
good-faith  purchaser.  Schmueckle  v.  Waters  (1890), 
125  Ind.  266,  26  N.  E.  281;  Shirk  v.  Neible  (1901), 
156  Ind.  66,  69  N.  E.  281 ;  State  Bank,  etc.  v.  Law- 
rence  (1912),  177  Ind.  615,  96  N.  E.  947. 

Briefly  the  evidence  introduced  in  support  of  the 
issues  of  fact  joined  in  the  third  and  fourth  para- 
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graphs  of  answer  discloses  that  after  the  exeou- 
7.     tion  of  the  note  in  question,  and  before  due, 

the  bank  purchased  the  same  and  paid  full 
value  therefor.  Stating  the  evidence  in  its  most 
favorable  aspect  as  to  the  question  of  knowledge  on 
the  part  of  the  bank  of  the  infirmities  of  the  note,  it 
discloses  no  more  than  that  the  officers  of  the  bank 
knew  that  J.  Crouch  and  Son  sold  horses  of  the  kind 
and  character  for  which  the  note  in  suit  was  execu- 
ted, and  that  the  purchasers  of  such  horses  received 
warranties  as  to  their  breeding  qualities.  There  is 
no  evidence  in  the  record  showing  that  the  bank  had 
any  notice  or  knowledge  that  the  particular  note  in 
suit  was  executed  in  part  payment  for  a  horse,  which 
was  warranted  in  the  particular  set  forth  in  the 
answers  imder  which  the  evidence  was  admissible. 
The  fact  that  the  bank  officers  knew  the  business  in 
which  the  payee  was  engaged  and  that  it  received 
paper  in  payment  for  horses,  and  that  a  warranty 
accompanied  each  horse  sold,  was  not  sufficient  to 
awaken  suspicion  that  there  was  likely  to  be  a 
defence  to  the  payment  of  the  same,  based  upon  the 
fact  that  it  was  given  in  payment  or  part  payment  for 
a  horse,  which  failed  to  comply  with  a  warranty  as 
to  his  breeding  qualities.  In  passing  upon  the  suffi- 
ciency of  an  answer  involving  the  question  as  to 
what  was  sufficient  to  put  the  purchaser  of  a  note 
governed  by  the  law  merchant  on  inquiry,  it  wm 
held  in  Wilson  v.  National  Fowler  Bank^  supra^  that 
the  fact  that  the  payee  was  a  patron  of  the  bank  and 
ran  a  bucketshop,  which  was  known  to  the  bank, 
and  that  the  payee  advanced  money  to  persons 
engaged  in  the  bucketshop  business  did  not  make 
the  answer  good;  and, .  further,  it  was  said:  "If 
this  ianswer  is  to  be  upheld,  it  must  be  upon  the 
groimd  of  appellee's  knowledge  of  the  business  in 
which  the  payee  of  the  note  was  engaged,  and  this 
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is  not  enough  to  overcome  the  presumption  that 
appellee,  in  purchasing  the  note,  acted  honestly  and 
in  good  faith."  There  was  a  failure  of  proof  on  the 
issue  of  knowledge  or  notice  on  the  part  of  the  bank, 
or  even  such  circumstances  as  would  excite  that 
degree  of  suspicion  as  a  prudent  person  would  be 
called  upon  to  make  inquiry  as  to  the  facts  surround- 
ing the  execution  of  the  note. 

As  to  whether  appellee  was  the  real  party  in 

interest,  or,  in  other  words,  the  owner  of  the  note 

when  the  action  was  commenced,  appellee 

8.  and  the  bank  officials  testified  to  his  pur- 
chase of  the  same  before  the  commencement 
of  the  action,  and  that  he  paid  full  value  therefor. 
Api>ellee's  tax  schedule  was  introduced  in  evidence 
with  the  usual  affidavit  attached  as  to  the  correct- 
ness of  the  return  made  to  the  assessor  of  appellee's 
personal  property,  which  schedule  failed  to  dis- 
close the  listing  of  the  note  in  question  for  taxa- 
tion, although  he  testified  that  he  became  the  owner 
prior  to  the  time  of  listing  the  same  for  taxation.  It 
is  pressed  with  much  earnestness  that  the  tax 
schedule  was  competent  evidence  to  be  considered 
on  the  question  of  ownership,  and  that  it  was  some 
evidence  supporting  the  issue  joined  as  to  the 
eleventh  paragraph  of  answer,  viz.,  that  appellee 
was  not  the  real  party  in  interest,  and  if  some  evi- 
dence, the  court  erred  in  not  submitting  the  ques- 
tion to  tiiie  jury.  A  tax  schedule  is  competent  evi- 
dence as  against  the  party  making  l;he  same  as  to 
items  of  credits  or  taxables  owned  or  claimed  to  be 
owned  at  the  time  he  returned  the  same.  Fudge  v. 
Marquell  (1905),  164  Ind.  447,  451,  72  N.  E.  565, 
73  N.  E.  895;  Towns  v.  Smith  (1888),  115  Ind.  480, 
16  N.  E.  811;  Ohlwine  v.  Pfaffman  (1913),  52  Ind. 
App.  367,  100  N.  E.  777;  Indiana,  etc..  Traction  Co. 
Vol.  61—11 
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V.  Benadum  (1908),  42  Ind.  App.  121,  83  N.  E. 
261.  It  was  said  in  the  case  of  Fudge  y.  Mar  quelle 
supra^  as  to  the  question  of  ownership  of  a  note 
where  the  tax  schedule  was  admitted  in  evidence 
for  two  different  years,  and  where  the  return  of  the 
.same  failed  to  disclose  the  listing  of  the  note  that, 
"The  schedules  in  question  were  on  file  in  the 
auditor's  office  of  Delaware  County.  They  were 
offered  and  admitted  in  evidence  only  as  tending  to 
support  the  issues  tendered  by  the  ninth  paragraph 
of  answer,  to  the  effect  that  appellant  was  not  the 
owner  of  the  note  in  suit.  This  note  was  not 
returned  for  taxation  in  either  schedule.  Under  the 
circumstances,  therefore,  they  were  admissible  as 
tending  to  prove  that  the  note  was  not  owned  by  her 
on  the  first  day  of  April  of  each  of  the  aforesaid 
years.  It  could  be  proper  to  assume  that  her  tax 
Usts  or  schedules  embraced  all  of  her  personal 
property  owned  by  her  on  the  first  day  of  April  of 
each  of  the  respective  years." 

It  is  well  settled  by  the  authorities  in  this  State 

that  a  peremptory  instruction  should  be  given  by 

the  trial  court  only  when  there  is  a  total 

9.  absence  of  evidence  upon  an  essential  issue, 
or  where  the  evidence  is  without  conflict, 
and  is  susceptible  of  but  one  inference,  and  that 
inference  is  favorable  to  the  party  asking  the  instruc- 
tion ;  in  other  words,  the  court  is  bound  to  accept  as 
true  all  the  facts  which  the  evidence  tends  to  prove, 
and  to  draw,  ag^ainst  the  par ty  requesting  the  instruc- 
tion, all  inferences  which  a  jury  might  reasonably 
draw,  and  in  the  event  of  a  conflict  in  the  evi- 
dence to  consider  only  that  favorable  to  the  party 
against  whom  the  instruction  is  asked,  treating  that 
favorable  to  the  opposite  party  as  if  withdrawn. 
Farmers  Nat.  Bank  v.  Coyner  (1909),  44  Ind.  App. 
335,  88  N.  E.  856;  Hall  v.  Terre  HauU  EUc.  Co. 


NOVEMBER  TERM,  1915.  168 

Parker  v.  Hickman — 61  Ind.  App.  162. 
f 

(1906),  38  Ind.  App.  43,  76  N.  E.  334;  Roberts  v. 
Terre  Haute  Elec.  Co.  (1906),  37  Ind.  App.  664, 
76  N.  E.  323,  895;  Curryer  v.  Oliver  (1901),  27  Ind. 
App.  424,  60  N.'E.  364,  61  N.  E.  593;  Howard  v. 
Indianapolis  St.  R.  Co.  (1902),  29  Ind.  App.  514, 
64  N.  E.  890;  Baker  v.  Waring  (1911),  176  Ind. 
685,  95  N.  E.  257;  Lyons  v.  City  of  New  Albany 
(1913),  54  Ind.  App.  416,  103  N.  E.  20. 

Api>ellee's  tax  schedule,  which  is  in  the  record, 
and  in  the  form  provided  by  law,  is  so  arranged 

that   appellee   was   specifically   interrogated 
8.     thereby  as  to  notes  held  by  him  secured  by 

mortgage  and  "all  other  notes"  so  held.  The 
section  of  the  statute  (§10202  Bums  1914,  Acts 
1903  p.  49),  in  reference  to  the  form  of  the  schedule 
and  the  listing  of  the  personal  property  by  the  owner, 
among  other  things,  provides,  "The  party  shall 
write  the  word  *none'  after  each  item,  whenever 
he  has  no  property  to  assess  as  named  in  such  item, 
and  no  item  shall  be  passed  without  being  answered". 
Appellee's  schedule,  being  competent  evidence  to  be 
admitted  as  to  personal  property  owned  by  him, 
and  the  note  in  controversy  not  being  listed,  it  must 
follow  that  it  was  some  evidence  that  appellee  was 
not  the  owner  of  the  same.  Even  appellee's  theory 
of  the  same  as  set  forth  in  his  brief,  that,  "Tax 
schedules  are  admissible  to  the  extent  that  they  may 
be  regarded  as  admissions,  but  are  not  conclusive", 
makes  the  same  some  evidence,  and  required  the 
trial  court  to  submit  to  the  jury  the  issue  tendered 
by  the  eleventh  paragraph  of  answer,  as  to  whether 
api>ellee  was  the  real  party  in  interest,  and  failing  to 
do  so,  constitutes  reversible  error.  Judgment 
reversed,  and  cause  remanded  with  instructions  to 
the  trial  court  to  grant  appellant  a  new  trial,  and 
for  further  proceedings  not  inconsistent  with  this 
opinion. 
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Note. — Reported  in  111  N.  E.  649.  As  to  who  is  a  bona  fide 
holder  under  the  law  of  negotiable  instruments,  see  11  Am.  St.  309. 
As  to  whether  officer  or  corporation  is  chargeable  with  its  knowledge 
of  infirmities  in  commercial  paper  purchased  from  it,  see.  48  L.  R.  A. 
(N.  S.)  65;  L.  R.  A.  1915  D  1099.  As  to  what  circumstanoes  are 
sufficient  to  put  purchaser  of  negotiable  paper  on  inquiry,  see  44. 
L.  R.  A.  (N.  S.)  395.  See,  also,  under  (1)  8  Cyo  174;  (2)  4  C.  J. 
932;  31  Cyc  358;  (3)  4  C.  J.  908;  3  Cyc  385;  (4)  3  C.  J.  794;  2  Cyc 
Anno.  689;  (5)  3  C.  J.  979;  29  Cyo  752;  (6)  7  Cyc  943,  944;  (7)  7 
Cyc  956;  (8)  8  Cyo  289;  (9)  38  Cyc  1567. 
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TiLFORD. 

[No.  8,938.    Filed  February  24, 1916.1 

1.  Pleading.  —  Construction.  —  Conduaiona,  —  Statutory  Provir 
sions. — Section  343a  Bums  1914,  Acts  1913  p.  850,  does  not  require 
every  conclusion  stated  in  a  pleading  to  be  considered  and  treated 
as  an  allegation  of  the  facts  necessary  to  sustain  such  conclusion, 
but  its  application  is  expressly  limited  to  such  conclusions  as  are 
necessary  to  the  sufficiency  of  the  pleading,  and,  aside  from  con- 
clusions of  the  latter  class,  all  statements  in  the  pleading  not  neces- 
sary to  its  sufficiency  may  be  disregarded,    p.  167. 

2.  Neolioence. — Automobile  Collision. — ComplainL — Averments. — 
Construction. — Motion  to  Make  Specific. — In  an  action  against  a 
corporation  for  injuries  from  collision  with  an  automobile  belong- 
ing to  it,  the  charge  in  the  complaint  that  defendant  negligently 
oi)erated  the  automobile,  etc.,  though  sufficient  to  make  the  plead- 
ing good  as  against  demurrer,  was  the  statement  of  a  conclusion 
involving  the  further  conclusions  that  the  driver  of  the  automo- 
bile was  defendant's  agent  and  that  as  such  agent  he  was  at  the 
time  acting  within  the  scope  of  his  employment,  which  rendered  the 
complaint  properly  subject  to  a  motion  to  make  more  specific  in 
that  respect,    p.  168. 

3.  Master  and  Servant. — Negligence  of  Servant. — LuibUity  of 
Master. — The  master  is  responsible  for  the  acts  of  his  servant  done 
in  obedience  to  the  express  orders  or  directions  of  the  master,  or 
in  the  execution  of  the  master's  business  within  the  scope  of  his 
employment,  and  for  acts  in  any  sense  warranted  by  the  express  or 
implied  authority  conferred  upon  him,  considering  the  nature  ot 
the  services  required,  the  instructions  given,  and  the  circum- 
stances under  which  the  act  is  done.    p.  169. 

4.  Negligence. — Automobiles. — Operation  by  Employe. — Liability 
of  Owner. — ^An  automobile  is  not  to  be  regarded  in  the  same  cate- 
gory with  dangerous  contrivances  and  agencies,  and  the  owner  is 
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not  liable  to  one  injured  in  a  ooUifiion  therewith  merely  because  of 
such  ownership  and  the  fact  that  the  driver  was  in  his  employ,  if 
the  latter  was  riding  for  his  own  pleasure  or  profit  and  not  upon  the 
owner's  business,  p.  169. 
5.  Negugence.  -^  AtUamobUe  Collision.  —  LiahUUy  of  Ovmer.  — 
Master  and  Servant, — Evidence. — In  an  action  against  an  automo- 
bile manufacturer  for  injuries  from  collision  with  one  of  its  automo- 
biles, the  evidence  did  not  show  the  relation  of  master  and  servant 
between  defendant  and  the  driver  of  the  automobile,  even  if  it  were 
conceded  that  it  was  shown  that  an  agent  of  defendant,  with  author- 
ity to  do  so,  had  made  an  arrangement  with  such  driver  whereby 
the  latter  was  to  receive  a  commission  on  sales  of  automobiles 
made  by  him,  where  defendant  had  no  right  to  manage,  direct  or 
control  the  time,  manner  or  method  of  Tnalring  such  sales,  since  the 
right  to  in  some  way  nuuiage,  direct  or  control  the  servant  in  his 
work  is  an  essential  element  of  the  relation  of  master  and  servant; 
and,  such  relation  not  being  shown,  the  refusal  to  direct  a  verdict 
for  defendant  was  error,  p.  170. 

From  Superior  Court  of  Marion  County  (91,203) ; 
Pliny  W.  Batholomew^  Judge. 

Action  by  Mary  Tilford  against  the  Premier 
Motor  Manufacturing  Company.  From  a  judg- 
ment for  plaintiff,  the  defendant  appeals.    Reversed. 

John  B.  Elanij  J.  W.  Fesler^  Harvey  J.  Elam  and 
Howard  S.  Youngs  for  appellant. 
Alvah  J.  Rucker  and  James  E.  Rocap,  for  appellee. 

HoTTEL,  J. — This  is  an  appeal  from  a  judgment  of 
$1,000,  recovered  by  appellee  in  a  suit  brought  by 
her  against  appellant  for  personal  injuries  alleged  to 
have  resulted  from  a  collision  between  one  of  appel- 
lant's automobiles  and  a  buggy  in  which  appellee 
was  riding.  The  issues  of  fact  were  tendered  by  a 
complaint  in  one  paragraph  and  a  general  denial. 
The  averments  of  the  complaint  necessary  to  an 
understanding  of  the  questions  presented  by  the 
api>eal  are  in  substance  as  follows :  The  appellant  is 
a  corporation  engaged  in  the  manufacture  of  auto- 
mobiles in  the  city  of  Indianapolis.  On  August  12, 
1911,  the  time  of  the  collision  complained  of,  appel- 
lant had  in  its  employ  the  driver  of  the  automo- 
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bile  who  was  at  the  time  the  agent  of  appellant 
acting  "under  the  scope  of  his  employment*'.  The 
ai^tomobile  was  being  driven  by  such  agent  south 
over  Central  Avenue,  near  its  crossing  with  56th 
Street  in  the  city  of  Indianapolis,  "at  the  negli- 
gent and  careless  rate  of  speed  of  fifty  miles  an  hour 
more  or  less"  and  said  agent  "negligently  and  care- 
lessly caused  said  automobile  to  collide  with  and 
strike  this  plaintiff's  vehicle  in  which  she  was  rid- 
ing." The  collision  occurred  after  sundown,  about 
8  o'clock  in  the  evening,  and  it  was  dark. .  Appellee 
"was  proceeding  in  a  northerly  direction  upon  said 
public  thoroughfare  and  upon  the  right-hand  side 
thereof  near  said  intersection  of  said  56th  Street; 
said  defendant  was  propelling  its  said  automobile 
which  struck  this  plaintiff  upon  and  over  said  public 
thoroughfare  in  a  southerly  direction  without 
having  lighted  lights  upon  said  automobile  and  with- 
out having  a  warning  signal  attached  to  said  auto- 
mobile and  negligently  and  carelessly  collided  with 
this  plaintiff  and  struck  this  plaintiff  with  said  auto- 
mobile at  said  time;  *  *  *  that  said  defendant 
at  such  times  was  operating  said  automobile  at  said 
negligent  rate  of  speed  and  without  said  lighted 
lights  and  negligently  and  carelessly  ran  said  auto- 
mobile upon,  against  and  over  said  plaintiff  from  said 
northerly  direction  without  giving  any  warning  to 
this  plaintiff  of  the  approach  of  said  automobile  at  a 
time  when  plaintiff  was  unconscious  and  unaware  of 
the  approach  towards  her  of  said  automobile,  and  at 
said  time  plaintiff  was  in  full  view  of  said  defen- 
dant; that  defendant  at  such  time  negligently  and 
carelessly  failed  to  warn  plaintiff  of  his  approach 
towards  her  and  negligently  and  carelessly  failed 
and  omitted  to  get  said  automobile  under  control", 
etc.    Prayer  for  $25,000  damages. 

Appellant  filed  a  motion  to  make  the  complaint 
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mote  speci&G  by  stating  what  the  driver  of  the  auto- 
mobile was  doing  for  it  when  the  collision  occurred 
and  the  facts  upon  which  appellee  based  the  con- 
clusion stated  in  the  complaint  that  at  said  time  such 
driver  was  the  agent  of  appellant  acting  within  the 
scope  of  his  authority.  This  motion  was  overruled. 
The  ruling  on  this  motion  and  appellant's  motion 
for  new  trial  are  relied  on  for  reversal. 

Appellant  insists,  in  effect,  that  since  the  passage 
of  the  act  approved  March  15,  1913  (Acts  1913  p. 

850,  §343a  Bums  1914),  the  court  is  required 
!•    to  consider  and  give  the  pleader  the  benefit 

of  all  the  averments  of  his  complaint  though 
made  by  way  of  conclusion;  that,  as  the  only  remedy 
against  such  practice,  such  act  contains  a  proviso 
authorizing  a  motion  to  require  the  pleader  to  state 
the  facts  on  which  his  conclusion  is  based;  that  by 
reason  of  such  act  and  the  proviso  therein  it  is  now 
the  imperative  duty  of  the  trial  court  to  sustain  such 
a  motion  when  the  averments  of  the  pleading  to 
which  it  is  addressed  are  such  as  to  make  it  proper 
and  appropriate,  and  that  the  overruling  of  such  a 
motion  under  such  circumstances  constitutes  an 
error,  which,  when  properly  presented  on  appeal, 
will  necessitate  a  reversal  of  the  judgment  of  the 
trial  court.  The  act,  supra,  does  not  require  every 
conclusioii  stated  in  a  pleading  to  be  considered  and 
treated  as  an  allegation  of  the  facts  necessary  to 
sustain  such  conclusion,  but  eispressly  limits  its 
application  to  such  conclusions  as  are  necessary 
to  the  sufficiency  of  the  pleading.  As  to  con- 
clusions unnecessary  to  the  sufficiency  of  a  plead- 
ing the  law  remains  as  it  has  always  been,  viz.,  any 
statement  in  a  pleading  whether  made  by  way  of 
conclusion,  or  by  direct  averment  of  fact,  if  unneces- 
sary to  the  sufficiency  thereof,  may  be  disregarded 
and  hence  any  ruling  on  a  motion  to  make  such  an 
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averment  more  specific  would  be  necessarily  harm- 
less. 

In  a  sense  the  averment  complained  of  as  being  a 

conclusion  was  not  necessary  to  the  sufficiency  of 

the  pleading;  that  is  to  say,  the  italicized 

2.  averments,  supra^  which  charge  the  appeU 
lant  with  negligently  operating  the  automo- 
bile, etc.,  were  sufficient  to  make  it  good  a^  against 
demurrer,  but  when  the  complaint  is  read  in  its 
entirety  we  know  that  appellant  is  a  corporation, 
and  that  it  could  not  operate  the  automobile  except 
by  and  through  the  driver  thereof  as  its  agent,  and 
we  know  that  in  order  to  make  appellant  liable  for 
such  operation  such  driver  must  have  acted  within 
the  scope  of  his  employment.  The  averment  that 
appellant  operated  the  automobile  when  read  in  the 
light  of  the  other  averments,  as  it  should  be,  was 
itself  a  conclusion,  which  involved  both  the  con- 
clusion that  the  driver  of  the  automobile  was  appel- 
lant's agent,  and  the  further  conclusion  that  as  such 
agent  he  was  acting  ^thin  the  scope  of  his  employ- 
ment when  operating  said  automobile.  The  pleader 
ought  not  to  be  relieved  from  stating  the  facts  upon 
which  a  conclusion  in  his  pleading  is  based,  when 
such  conclusion  is  necessary  to  the  sufficiency  of  the 
averments  in  connection '  with  which  it  is  made, 
simply  because  such  pleading  happens  to  be  ren- 
dered sufficient  against  demurrer  by  reason  of 
another  conclusion  which  is  broader  than,  and 
includes,  the  former  conclusion.  In  the  sense  which 
we  have  indicated  and  as  affecting  the  averments 
of  the  complaint  in  aid  of  which  it  was  pleaded,  said 
conclusion  was  necessary  to  the  sufficiency  of  the 
complaint  and  for  this  reason  the  court  below  should 
have  sustained  the  motion  to  make  more  specific. 
In-  view,  however,  of  our  disposition  of  other  ques- 
tions presented  by  the  appeal  we  need  not  determine 
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whether  the  error  resulting  from  the  ruling  on  said 
motion  should  be  treated  as  harmless. 

In  support  of  its  second  assigned  error  the  prin- 
Gipal  question  raised  by  appeUant  is  whether  it  was 
responsible  for  the  acts  of  the  driver  of  the  automo- 
bile. Appellant  insists  in  effect  that  the  evidence, 
nix>n  such  question,  is  not  sufficient  to  sustain  the 
decision  of  the  trial  court,  and  that  such  groimd  of 
its  motion  for  new  trial,  and.  also  that  groimd  of  its 
motion  which  challenges  the  action  of  the  trial 
oourt  in  refusing  to  give  a  peremptory  instruction  in 
its  favor,  presents  reversible  error.    The  law 

3.  applicable  to  this  question  may  be  stated  as 
follows:    ^'For  all  acts  done  by  a  servant  in 

obedience  to  the  express  orders  or  directions  of  the 
master,  or  in  the  execution  of  the  master's  business 
within  the  scox>e  of  his  employment,  and  for  acts  in 
any  sense  warranted  by  the  express  or  implied 
authority  conferred  ui>on  him,  considering  the  nature 
ot  the  services  required,  the  instruction  given, 
and  the  circumstances  under  which  the  act  is  done, 
the  master  is  responsible."  Colwell  v.  Aetna  Bot- 
tle, etc.,  Co.  (1912),  33  R.  I.  531,  82  Atl.  388,  391, 
and  cases  cited;  Richie  v.  WdUer  (1893),  63  Conn. 
155,  28  Atl.  29,  38  Am.  St.  361,  27  L.  R.  A.  161. 

Automobiles  are  not  to  be  regarded  in  the  same 
category  with  locomotives,  ferocious  animals,  dynar 
mite  and  other  dangerous  contrivances  and  agen- 
cies.   Hartley  v.  MUler  (1911),  165  Mich.  115, 

4.  130  N.  W.  336,  33  L.  R.  A.  (N.  S.)  81 ;  Cun- 
ningham v.   Castle    (1908),    127  App.    Div. 

680,  111  N.  Y.  Supp.  1057;  McNealv.  McKain  (1912), 
33  OH.  449,  126  Pac.  742,  41  L.  R.  A.  (N.  S.)  775; 
Neubrand  v.  Kraft  (1915),  169  Iowa  444,  151  N. 
W.  466,  66  L.  R.  A.  (N.  S.)  691,  annotated  note  and 
cases  there  cited.  Appellant  was  not  liable  merely 
because  it  was  the  owner  of  the  automobile,  and 
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the  driver  thereof  was  in  its  employ.  Such  facts  do 
not  make  the  owner  of  the  automobile  liable  for 
injuries  caused  by  the  driver's  negligence  while  such 
driver  was  riding  for  his  own  pleasure  or  profit  and 
not  upon  the  owner's  business.  Ludherg  v.  Barg- 
hoom  (1913),  73  Wash.  476,  131  Pac.  1165;  Siegal  v. 
White  Co.  (1913),  81  Misc.  171, 142  N.  T.  Supp.  318; 
Power  V.  Arnold  Engineering  Co.  (1911),  142  App. 
Div.  401, 126  N.  T.  Supp.  839;  White  Oak  Coal  Co.  v. 
Rivoux  (1913),  88  Ohio  St.  18,  102  N.  E.  302,  46 
L.  R.  A.  (N.  S.)  1091,  Ann.  Cas.  1914  C  1082,  and 
cases  cited;  Danforth  v.  Fisher  (1908),  75  N.  H. 
Ill,  71  Atl.  635,  21  L.  R.  A.  (N.  S.)  93,  139  Am. 
St.  670;  Colwell  v.  Aetna  Bottle,  etc.,  Co.,  supra, 
and  cases  there  cited.    While  it  may  be  true,  as  many 

of  the  decided  cases  in  other  jurisdictions 
5.    indicate,  that  the  fact  that  the  automobile 

was  admitted  to  belong  to  the  appellant  and 
that  the  driver  was  in  the  employ  of  the  appellant 
and  operating  the  automobile  with  appellant's 
knowledge  and  consent,  in  the  absence  of  anything 
to  the  contrary,  was  sufficient  to  give  rise  to  the 
inference  that  the  relation  of  owner  and  chauffeur 
existed  between  appellant  and  such  driver,  and 
hence  sufficient  to  put  the  appellant  upon  proof  that 
the  automobile  was  not  used  in  his  business  or  for  his 
employment  (Davids,  Motor  Vehicles  §209;  Knust 
V.  BvUock  [1910],  59  Wash.  141,  109  Pac.  329; 
Kneff  V.  Sanford  [1911],  63  Wash.  503,  115  Pac. 
1040;  Burger  v.  Taxicab  Motor  Co.  [1912],  66  Wash. 
676,  120  Pac.  519);  nevertheless  the  liability  of 
appellant  for  injuries  occasioned  by  the  negligence 
of  such  driver  depended  upon  the  existence  between 
appellant  and  such  driver  of  the  relationship  of 
master  and  servant,  and  where  "it  is  shown  con- 
clusively and  without  any  substantial  dispute  that 
the  automobile  was  not  being  used  at  the  time  of  the 
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injury  in  the  defendant's  employment  or  upon  his 
business,  and  was  being  used  by  some  other  person  on 
business  of  his  own,  and  without  any  reference  to 
the  business  of  the  owner,  it  becomes  the  duty  of  the 
court  to  direct  the  judgment."  Ludherg  v.  Barg- 
hooruy  supra.  See,  also.  White  Oak  Coal  Co.  v. 
Rivoux,  supra;  Davids,  Motor  Vehicles  §209.  Dun- 
can, the  driver,  under  his  own  statement  obtained  a 
loan  of  the  machine  for  his  own  accommodation  and 
benefit,  and  neither  the  purpose  for  which  he  was 
using  the  automobile  at  the  time  of  the  collision, 
nor  the  relation  which  he  sustained  to  appellant  on 
account  of  such  use,  at  such  time,  was  in  any  way 
affected  by  any  previous  arrangements  shown  by  the 
evidence  to  have  been  made  between  him  and  appel- 
lant's salesmen  whereby  he  was  to  obtain  a  part  of 
the  commission  of  such  salesmen  on  sales  of  automo- 
biles made  by  him.  Even  though  it  be  conceded  that 
some  agent  of  appellant,  having  authority  to  do  so, 
entered  into  an  arrangement  or  agreement  with 
Duncan  whereby  the  latter  was  to  receive  a  com- 
mission on  sales  of  automobiles  made  by  him,  such 
arrangement,  leaving  the  time,  manner  and  method 
of  making  such  sales  wholly  with  Duncan,  with  no 
right  in  appellant  to  in  any  way  manage,  direct  or 
control  him  in  the  matter  of  making  such  sales,  would 
not  be  sufficient  to  create  between  appellant  and 
Duncan  the  relation  of  master  and  servant.  This 
is  necessarily  so  because  the  right  to  in  some  way 
manage,  direct  or  control  the  servant  in  his  work  is 
one  of  the  elements  essential  to  the  relation  of 
master  and  servant.  1  Labatt,  Master  and  Ser- 
vant §2  and  authorities  cited  in  note. 

For  the  reasons  indicated  we  are  of  the  opinion 
that  the  evidence  in  this  case  wholly  fails  to  show 
the  relation  of  master  and  servant  existing  between 
appellant  and  Duncan  at  the  time  of  the  collision 
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which  resulted  in  appellee's  injury  and  hence  fails 
to  show  any  liability  on  the  part  of  appellant  for 
Duncan's  alleged  negligence  in  the  operation  of  the 
automobile.  It  follows  that  the  evidence  is  not 
sufficient  to  sustain  the  verdict  of  the  jury,  and  that 
the  trial  court  should  have  given  appellant's  peremp- 
tory instruction,  and  hence  that  such  court  erred  in 
overruling  appellant's  motion  for  a  new  trial. 

Appellant  also  insists  that  other  instructions  ten- 
dered by  it  should  have  been  given,  but  there  seems 
to  be  no  necessity  for  our  determining  whether  ecror 
was  committed  by  the  court's  refusal  to  give  them, 
bcQause  appellee  in  effect  concedes  that  l^ey  in  the 
main  stated  the  law  correctly,  and  insists  that  they 
were  covered  by  the  instructions  given. 

For  the  error  indicated  the  judgment  below  is 
reversed  with  instructions  to  the  trial  court  to  sus- 
tain appellaiit's  motion  to  make  the  complaint  more 
specific  and  its  motion  for  a  new  trial  and  for  further 
proceedings  not  inconsistent  with  this  opinion. 

Note. — Reported  in  111  N.  E.  645.  As  to  liability  of  master  to 
third  persons  for  act  of  servant  outside  scope  of  employment,  sea 
133  Am.  St.  869.  As  to  liability  of  owner  of  automobfle  for  acts  of  his 
chauffeur  or  agent,  see  10  Ann.  Cas.  732,  12  Ann.  Cas.  972,  Ann. 
Cas.  1916  A  659.  As  to  automobiles  as  inherently  dangerous  machines, 
see  19  Ann.  Cas.  1229.  See,  also,  under  (1)  31  Cyo  49,  68;  (2)  31  Cyo 
280,  650;  (3)  26  Cyo  1518,  1525;  (4)  26  Cyo  1536;  28  Cyc  38;  (5)  26 
Cyc  1519,  1577. 


The  Pittsburgh,  Cincinnati,  Chicago  and  St. 
Louis  Railway  Company  i;.  Ellis. 

[No.  8,662.    FUed  November  16,  1915.    Rehearing  denied  :C'ebruary 

24,  1916.] 

1.  Railroads. — Injuries  to  Persons  on  Premises,— Complainl, — 
Sufficiency. — ^A  complaint  fo^  injuries  to  plaintifF  by  the  frightening 
of  his  team  while  unloading  freight  from  a  car  on  defendant's 
track,  alleging  facts  to  show  that  plaintifif  was  rightfully  unloading 
defendant's  car  and  therefore  rightfully  on  the  premises,  and  aver- 
ring that  the  acts  of  defendant  were  carelessly  and  negligently,  done, 
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snffident  against  the  objection  that  it  did  not  show  a  duty  owing 
by  defendant  to  the  plaintiff,  and  did  not  show,  that  a  depression  at 
the  side  of  the  approach  to  the  track,  into  which  plaintiff's  wagon 
was  thrown,  ootdd  have  been  constructed  differently,  etc.,  since, 
whfle  rightfully  on  the  premises  and  in  going  from  there  to  a  place 
ci  safety,  defendant  owed  plaintiff  the  duty  of  exercising  such  care 
for  his  safety  and  protection  from  its  moving  trains  as  an  ordinarily 
prudent  person  would  exercise  under  like  circumstances,  and  the 
averments  that  the  acts  of  defendant  were  negligently  done 
amounted  to  a  charge  that  defendant  failed  to  use  due  care  and  also 
carried  with  them  the  idea  that  there  was  a  way  in  which  such  acts 
oould  have  been  carefully  done.    p.  176. 

2.  Appeal. — Review, — Harmlesa  Error. — Inatructione, — Instructions 
given,  and  objected  to,  on  the  ground  that  they  were  not  applic- 
able to  the  evidence  imder  the  issues,  afforded  -appellant  no  reason 
to  complain,  where  it  appeared  they  required  more  from  appellee 
than  was  necessary  to  support  his  case,  and  were  more  favorable  to 
appellant  than  it  was  entitled  to.    p.  177. 

3.  Railroads, — Injuries  to  Persons  on  Premises. — Frightening 
Team. — DtUy  of  Defendant. — Instructions. — In  an  action  for  injuries 
to  plaintiff  by  the  operation  of  defendant's  train  so  as  to  frighten 
plaintiff's  team  while  he  was  unloading  freight  from  a  car,  an 
instruction  on  the  duty  owing  plaintiff  while  rightfully  on  the 
premises  which  in  effect  told  the  jury  that  if  plaintiff  was  free  from 
contributory  negligence  defendant  was  liable  in  damages  if  it  ran 
its  trun  so  as  to  scare  his  horses,  was  erroneous  in  that  it  imposed 
liability  regardless  of  the  degree  of  care  exercised  in  running  the 
train,   p.  177. 

From  Jay  Circuit  Court;  Charles  E.  Sturgisj 
Special  Judge. 

Action  by  William  E.  Ellis  against  The  Pitts- 
burgh, Cincinnati,  Chicago  and  St.  Louis  Railway 
Company.  From  a  judgment  for  plaintiff,  the  defen- 
dant appeals.    Reversed. 

G.  E.  Rossj  for  appellant. 

John  F.  LafolUtte  and  Emerson  McGriffj  for 
appellee. 

Ibach,  p.  J. — This  appeal  is  from^a  judgment 
for  $2,000  rendered  in  favor  of  appellee  upon  the 
verdict  of  the  jury.  The  following  are  the  facts  of 
the  case,  the  essentials  of  which  are  admitted  by 
appellant:    At  Bedkey  appellant  has  a  track  con- 
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necting  its  main  tracks  with  the  tracks  of  the  Lake 
Erie  and  Western  RaQroad.  This  Y  track  crosses 
Union  Street  in  said  town  practically  at  right  angles, 
that  is,  Union  Street  runs  north  and  south  through 
the  town  and  the  Y  at  the  point  where  it  crosses 
Union  Street  runs  in  an  east  and  west  direction.  To 
the  west  of  this  street  is  Noble  Street,  the  north  end 
of  which  terminates  at  the  ri^ht  of  way  of  appel- 
lant. Prom  Union  Street  westward  for  a  short  dis- 
tance toward  Noble  Street,  appellant  had  built  a 
driveway  along  the  south  rail  of  the  Y  to  accom- 
modate its  patrons  in  loading  and  unloading  cars, 
which  were  frequently  located  at  that  point  on  the  Y 
track  for  that  purpose.  Appellant  had  raised  the 
grade  of  its  roadbed  through  Redkey  and  had  con- 
structed approaches  to  the  crossing  where  its  road 
crossed  Union  Street,  and  had  also  constructed  an 
approach  from  the  driveway  to  connect  with  this 
street,  but  in  so  doing  it  had  left  a  depression  or  low 
place  from  two  to  three  feet  deep  along  the  south 
line  of  the  driveway.  On  September  22,  1911, 
appellee  had  delivered  to  the  agent  of  a  canning 
factory  a  wagonload  of  tomatoes  at  another  point 
along  appellant's  tracks  to  be  shipped  to  Marion, 
Indiana.  When  he  had  unloaded  his  wagon  he 
inquired  of  such  agent  where  he  could  get  some 
empty  crates,  and  was  informed  by  him  that  appel- 
lant had  set  a  car  of  empty  crates  along  the  drive- 
way above  described,  to  be  delivered  to  its  cus- 
tomers and  he  could  obtain  from  this  car  all  the 
crates  he  desired.  The  car  was  stationed  from  ten 
to  twenty  feet  west  of  Union  Street  along  such 
driveway  ap.d  from  the  point  where  the  car  was 
placed  to  Union  Street  such  driveway  was  ten  feet 
wide,  that  is  there  was  a  distance  of  ten  feet  between 
appellant's  tracks  and  the  depression  or  low  place 
along  the  south  side  of  such  driveway.     Appellee 
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drove  his  team  and  wagon  to  the  car  and  was  about 
to  place  the  last  crate  on  his  wagon  to  complete  his 
load  when  appellant's  brakeman  ordered  him  to  get 
out  of  the  car,  that  it  was  about  to  be  moved  away. 
He  seized  his  lines  to  drive  out  from  between  the  car 
and  the  depression  on  the  driveway,  but  before  he 
coidd  drive  away  from  the  car  appellant  backed  a 
train  on  the  Y  track  without  any  further  warning. 
The  train  was  backing  from  the  east  and  appellee 
was  compelled  to  drive  east  to  get  away  from  the  car 
and  backing  train,  and  while  so  doing  his  wagon  was 
run  against  and  thrown  into  the  drop  or  depression 
and  he  was  thrown  t)ut  of  the  wagon  to  the  ground 
and  his  wagon  ran  over  him  Seriously  injuring  him. 

In  each  paragraph  of  the  complaint  the  negligence 
charged  against  appellant  is  characterized  in  this 
maimer:  ''In  the  construction  of  the  approach  to  its 
said  road  from  the  south  along  Union  Street  and 
where  defendant's  track  crossed  Union  Street 
*  *  *  had  negligently  and  carelessly  built 
such  approach  from  the  south  so  that  there  was  a 
drop  or  depression  from  two  to  three  feet  deep  at  the 
point  where  said  approach  from  the  southward  on 
Union  Street  connected  with  and  intersected  the 
approach  from  the  westward  and  was  maintaining 
negligently  and  carelessly  said  approach  on  said  day 
at  the  time  of  the  plaintiff's  injury.  ♦  ♦  ♦  Also 
defendant  had  negligently  and  carelessly  placed  and 
set  said  car  on  said  Y  at  a  point  where  the  east  end 
of  said  car  stood  about  ten  feet  west  to  the  west  line 
of  Union  Street.  ♦  *  ♦  That  defendant  negli- 
gently and  carelessly  ran  its  locomotive  engine  and 
cars  upon  and  along  said  Y  toward  plaintiff  and  his 
team  of  horses  without  any  signal  or  warning  of  any 
kind  or  without  any  person  on  the  end  of  the  train 
and  neghgently  and  carelessly  continued  to  run  said 
locomotive  engine  and  cars  toward  plaintiff  and  his 
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team  while  he  was  in  said  position  and  by  reason  of 
such  negligence  and  carelessness  on  the  part  of  defen- 
dant, its  agents  and  employes,  plaintiff's  horses 
were  frightened  and  scared/'  etc.  The  complaint 
is  very  long,  but  we  have  set  out  the  material  aver- 
ments of  each  paragraph. 

It  is  first  contended  by  appellant  that  neither 
paragraph  contains  any  facts  showing  a  duty  owing 
by  it  to  appellee,  nothing  to  show  how  the 
1 .  approaches  could  have  been  constructed  differ- 
ently or  how  it  could  have  been  constructed 
so  as  to  avoid  the  drop  or  depression  in  the  drive- 
way. There  is  a  sufficient  showing  that  appellee 
was  rightfully  unloading  appellant's  car  and  was, 
therefore,  rightfully  on  the  premises  of  appellant, 
and  while  there  and  in  going  from  that  place  to  a 
place  where  he  would  not  be  in  danger  of  coming  in 
contact  with  a  moving  train,  appellant  owed  appel- 
lee the  duty  of  exercising  such  care  for  his  safety 
and  protection  from  its  moving  trains,  as  an  ordin- 
arily prudent  person  would  exercise  under  like  cir- 
cumstances. The  averments  also  that  the  acts  of 
appellant  were  carelessly  and  negligently  done,  were 
sufficient.  Such  averments  themselves  carry  with 
them  the  idea  that  there  was  a  way  in  which  such 
acts  could  have  been  carefully  done  and  such  allega- 
tion amounts  to  a  charge  that  the  defendant  failed 
to  use  due  care.  Tippecanoe  Loan,  etc.^  Co.  v. 
Cleveland^  etc.^  R.  Co.  (1915),  57  Ind.  App.  644, 
104  N.  E.  866,  106  N.  E.  739.  The  averments  of  the 
complaint  sufficiently  show  a  duty  resting  upon 
appellant  to  exercise  care  toward  appellee,  and  a 
failure  to  perform  such  duty  and  injury  residting 
from  such  failure.  Applying  to  the  facts  of  the 
case  these  principles  of  law,  we  are  satisfied  that  the 
separate  demurrers  to  each  paragraph  of  the  com- 
plaint were  properly  overruled. 
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There  is  evidence  in  the  record  supporting  all  the 

facts  above  enumerated.    It  is  contended,  however, 

by  appellant  that  the  charge  is  that  appel- 

2.  lant  negligently  backed  its  train  into  the  car 
in  question  while  appellee  was  engaged  in 

unloading  the  car,  but  there  was  no  evidence  to  sup- 
I>ort  such  charge  and  therefore  the  instructions  of 
the  court  given  ui>on  that  theory  were  not  applicable 
to  the  evidence  under  the  issues.  If  so,  appellant  has 
no  reason  to  complain,  because  they  required  more 
from  appellee  than  was  necessary  to  support  his 
case,  and  were  therefore  more  favorable  to  appel- 
lant than  it  was  entitled  to. 

As  to[|instruction  No.  4  given  by  the  court  of  its 

own  motion,  the  position  of  appellant  must  be  sup* 

ported.     This  instruction  informs  the  jiuy 

3.  that  if  appellee  was  in  a  place  where  he  had  a 
right  to  be,  then  it  was  the  duty  of  appel- 
lant to  use  reasonable  care  to  protect  him  from 
injury,  and  if  it  finds  that  while  appellee  was  in  a 
place  where  he  had  a  right  to  be,  unloading  tomato 
crates  from  a  car  on  the  Y  track  to  his  wagon  which 
he  had  driven  alongside  the  track,  and  that  appel- 
lant knowing  of  appellee's  position  and  knowing  that 
appellee's  position  was  dangerous  ran  its  engine  and 
oars  toward  appellee,  and  scared  and  frightened  his 
horses,  causing  them  to  run  away  and  injure  him, 
without  appellee  being  guilty  of  contributory  negli- 
gence, then  it  should  find  for  appellee.  The  effect 
of  this  instruction  was  that  if  appellee  was  free  from 
contributory  negligence,  appellant  was  liable  in 
damages  if  it  ran  its  engine  so  as  to  scare  his  horses, 
regardless  of  the  degree  of  care  it  was  exercising  in  the 
running  of  the  engine.  This  was  error  and  we  must 
presume  that  it  worked  harm  to  appellant.  For 
the   giving  of   this  instruction   the   judgment   is 
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reversed,  and  the  cause  remanded  for  new  trial. 
Moran,  J.,  did  not  participate. 

Nona. — ^Rei>orted  in  110  N.  E.  228.  As  to  the  distinction  between 
licensee  and  invitee,  see  Ann.  Cas.  1913  C  569.  As  to  liability  of  rail- 
road company  for  injury  resulting  from  act  of  shipper  or  consignee  in 
setting  car  in  motion,  see  51  L.  R.  A.  (N.  S.)  888.  As  to  liability  of  a 
railroad  company  for  personal  injury  caused  by  frightening  horses 
by  train  or  cars,  see  3  Ann.  Cas.  1070;  10  Ann.  Cas.  302;  Ann.  Cas. 
1913  B  293.  As  to  persons  loading  or  unloading  cars  as  licensees,  see 
1  Ann.  Cas.  601;  12  Ann.  Cas.  119.  See,  also,  under  (1)  33  Cyo 
865;  (2)  4  C.  J.  918;  38  Cyc  1809;  (3)  33  Cyc  910. 


Gasawat  et  al.  V.  City  of  Lafayette. 

[No.  9,106.    Filed  October  8,  1915.    Rehearing  denied  November  3, 
1915.    Transfer  denied  February  24,  1916.] 

QuiBTiNQ  Title. — Laches, — Findings. — Review. — In  a  suit  for  ix>8se»- 
sion  and  to  quiet  title  to  certain  real  estate  conveyed  by  plaintiffs' 
ancestor  to  defendant  city  for  a  market  place,  upon  condition  that 
on  ceasing  to  use  the  same  for  a  market  place  title  should  revert  to 
the  grantor,  plaintiffs  were  guilty  of  such  laches  as  to  preclude  a 
reversal  of  the  judgment  of  the  trial  court  for  defendant,  where  the 
special  finding  disclosed  that  during  the  lifetime  of  the  original 
grantor  the  use  of  the  property  for  a  market  place  was  abandoned, 
that  the  city  continued  to  assert  title,  and  that  thereafter  during  a 
period  of  thirty-nine  years,  the  property  was  used  and  occupied  as  a 
street,  while  public  and  private  rights  resulting  from  such  use  had 
intervened  to  such  extent  that  a  reversal  would  result  in  hardship, 
litigation  and  needless  exi>ense. 

From  Carroll  Circuit  Court;  James  P.  Wasonf 
Judge. 

Action  by  Katherine  Gasaway  and  others  against 
the  city  of  Lafayette.  From  a  judgment  for  defen- 
dant, the  plaintiffs  appeal.    Affirmed. 

M.  E.  Clodfelter^  Hanna  &  Hall  and  William  W. 
Ullrich,  for  appellants. 

Arthur  D.  Cunningham  and  Charles  R.  Pollard^ 
for  appellee. 

Shea,  C.  J. — Appellants,  as  the  only  surviving 
heirs  of  Aaron  T,  Claspill,  brought  this  action  to 
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recover  the  possession  of  and  to  quiet  title  to  cer- 
tain real  estate  in  the  city  of  Lafayette,  Indiana. 
An  answer  in  general  denial  to  the  second  para- 
graph of  complaint  formed  the  issues  submitted  to 
the  court  for  trial.  Upon  proper  request,  the  court 
made  a  special  finding  of  facts  the  substance  of 
which  is  as  follows:  On  April  19,  1847,  Aaron  T. 
Claspill  was  the  owner  in  fee  and  in  possession  of  the 
real  estate  in  controversy,  and  on  that  date  by 
deed,  in  which  his  wife  joined,  conveyed  the  real 
estate  to  the  town  (now  city)  of  Lafayette,  Indiana. 
ThQ  warranty  deed,  which  is  set  out  in  the  special 
findings  omitting  the  formal  parts  reads  as  follows: 

"This  Indenture  made  this  nineteenth  day  of 
April,  A.  D.  Eighteen  hundred  and  forty-seven, 
Aaron  T.  Claspill  and  Flora  Claspill,  his  wife, 
of  the  county  of  Tippecanoe,  in  the  State  of 
Indiana  of  the  first  part  and  the  President  and 
Trustees  of  the  town  of  Lafayette  in  said  State 
and  their  successors  in  office  of  the  second  part, 
witnesseth  that  the  said  party  of  the  first  part 
in  consideration  of  the  sum  of  two  hundred  dol- 
lars to  them  in  hand  paid  by  the  said  Party  of  the 
second  part,  the  receipt  whereof  is  hereby 
acknowledged,  do  hereby  grant,  bargain,  sell 
and  convey  unto  the  said  party  of  the  second 
part  and  their  successors  in  office  and  assigns 
forever,  all  that  certain  tract  or  parcel  of  land, 
lying  in  the  county  of  Tippecanoe  and  state  of 
Indiana  to  wit:  Thirty  feet  off  of  the  east  end 
of  lot  number  ninety-seven  (97)  in  the  original 
plat  of  the  town  of  Lafayette,  the  same  fronting 
sixty-six  feet  on  Mississippi  Street  in  said  town 
this  grant  being  upon  the  condition  that  said 
ground  be  and  forever  remain  open  as  a  public 
Market  Space  and  in  case  the  same  should  ever 
hereafter  be  diverted  to  any  other  use  or  pur- 
pose the  same  is  to  revert  back  to  the  said 
grantor,  his  heirs  and  assigns,  forever,  to  have 
and  to  hold  the  premises  and  appurtenances 
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above  described  to  the  said  party  of  the  second 
part  and  their  successors  in  office  and  assigns 
forever,     *     *     *". 

Appellee  town  took  possession  of  the  real  estate 
and  has  ever  since  and  now  has  possession  thereof. 
It  is  specially  found  by  the  court  that  the  deed  was 
made  and  executed  upon  the  following  condi- 
tions, inserted  therein: 

^'This  grant  being  upon  the  condition  that  the 
said  ground  be  and  forever  remain  open  as  a 
public  market^  space,  and  in  case  the  same 
should  ever  hereafter  be  diverted  to  anv  oth^r 
use  or  purpose,  the  same  is  to  revert  oack  to 
the  said  grantor,  his  heirs  and  assigns  forever." 

That  in  1853  the  town  of  Lafayette  adopted  the 
city  form  of  government,  and,  thereafter  became  the 
city  of  Lafayette,  with  a  mayor  as  chief  officer,  city 
council  and  city  attorney  through  which  the  public 
business  was  conducted  and  administered;  that 
there  was  never  any  markethouse  erected  upon  the 
real  estate  described  in  the  complaint,  and  same  was 
not  used  as  a  market  space  since  the  year  1873,  but 
was  used  as  a  street  and  public  throughfare,  from 
that  period  and  for  some  years  prior  thereto;  that 
at  one  time  an  open  market  space  was  maintained  by 
the  city  of  Lafayette  and  certain  benches  or  tables 
were  kept  and  maintained  by  the  city  for  the  use  of 
dealers  for  the  purpose  of  displaying  their  goods 
thereon,  but  the  court  finds  from  the  evidence  that 
the  benches  were  placed  near  the  tracks  of  the 
Monon  railway  in  Fifth  Street  as  platted  in  the  orig- 
inal plat,  and  not  upon  the  lands  described  in  the 
complaint  or  any  part  thereof;  that  these  benches 
were  removed  from  Fifth  Street  about  thirty-nine 
years  ago,  prior  to  1874,  and  there  has  never  been 
any  public  market  in  the  city  o^  Lafayette  either 
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upon  Fifth  Street  as  platted  or  upon  the  lands 
described  in  the  complaint  since  the  removal  of  the 
benches. 

The  market  space  consists  of  a  strip  of  land  thirty 
feet  wide,  off  the  east  end  of  lots  97  to  100  inclusive, 
in  the  original  plat  of  the  town  of  Lafayette,  and 
extended  the  full  length  of  a  block  from  Columbia  to 
Main  Street.  Findings  Nos.  11  to  16  inclusive  relate 
to  certain  improvements  and  plans  for  the  improve- 
ment of  Fifth  Street,  including  the  market  space, 
and  in  finding  No.  16  the  improvement  is  found  to 
have  been  completed  on  August  12,  1895.  There- 
after, in  making  improvements  upon  Fifth  Street, 
the  common  council  of  the  city  claimed  the  whole 
of  the  market  space  as  a  street  under  the  name  of 
Fifth  Street,  and  in  making  improvements  thereon 
referred  to  the  same  by  resolution  as  Fifth  Street. 
On  June  13,  1898,  the  common  council  adopted  an 
ordinance  for  the  improvement  of  Fifth  Street  from 
Coliunbia  Street  to  Main  Street  by  the  construction 
of  a  cement  sidewalk  nine  feet  six  inches  in  width  on 
the  west  side  of  the  street  and  the  cost  of  construct- 
ing the  improvement  was  assessed  against  the  abut- 
ting owners  of  the  real  estate. 

It  is  found  that  since  the  abandonment  and  non« 
user  of  a  public  market  thirty-nine  years  or  more  ago 
the  city  has  claimed  title  and  ownership  and  has  had 
uidnterrupted  possession  of  and  has  exercised  con- 
trol over  the  real  estate  in  controversy,  adverse  to 
appellants'  interests,  and  such  claim  of  owner- 
ship has  been  undisputed  during  all  of  said  time  untile 
the  demand  made  by  appellants  on  the  city  October 
22,  1912;  that  since  1853  the  so-called  market  space 
has  been  more  or  less  used  by  the  traveling  public  as 
a  street,  by  drivers  of  vehicles  and  pedestrians;  that 
it  is  located  in  the  heart  of  the  business  district  and 
forms  an  indispensable  connection  between  Main 
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Street  and  Columbia  Street  and  means  of  approach 
to  the  business  houses  located  upon  the  west  side  of 
Fifth  Street  between  Main  and  Columbia  Streets; 
that  to  discontinue  the  use  of  the  street  and  deprive 
the  traveling  public  of  this  means  of  reaching  the 
various  points  which  it  connects  wt)uld  inflict 
irreparable  injury;  that  the  general  traveling  pub- 
lic, both  pedestrians  and  users  of  vehicles,  have 
become  habitual  users  of  this  thoroughfare  and  pub- 
lic business  has  been  shaped  with  reference  to  such 
usage,  all  of  which  has  been  done  with  the  full  knowl- 
edge of  a  portion  of  appellants  or  those  claiming 
under  them,  and  .was  bo  used  during  the  lifetime  of 
Aaron  T.  Claspill.  It  is  also  set  out  in  detail  in  the 
findings  of  fact  that  all  the  real  estate  has  been 
improved  by  the  erection  thereon  of  permanent  and 
substantial  buildings  of  brick  or  concrete,  some  of 
which  were  erected  as  long  ago  as  1875,  occupied  as 
business  houses,  etc.,  and  that  there  is  no  other  street 
which  can  furnish  a  means  of  ingress  to  or  egress 
from  certain  of  the  buildings.  The  relationship  of 
appellants  to  Aaron  T.  Claspill  is  set  out  in  detail  in 
finding  No.  22;  that  on  November  10,  1912,  appel- 
lants served  a  demand  for  the  possession  of  the  real 
estate,  in  writing,  on  the  mayor  of  the  city,  and  on 
the  same  day  demanded  of  the  mayor  and  common 
council  possession  of  the  real  estate,  claiming  title 
thereto  on  account  of  the  breach  in  the  condition  of 
the  deed  for  failure  to  keep  and  maintain  the  lot  as  a 
market  space,  but  the  court  finds  that  appellee 
refused  to  deliver  possession  of  the  real  estate  to 
appellants.  It  is  also  found  that  all  of  api>eUants 
except  Dora  Miller  are  and  have  been  nonresidents 
of  Indiana  for  i>eriods  varjdng  from  their  birth  to 
thirty-one  years;  that  the  value  of  the  real  estate  in 
controversy  is  $9,000. 
Upon  these  facts,  conclusions  of  law  were  stated  as 
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follows:  That  the  law  is  with  appellee  and  appel- 
lants have  no  right,  title  to,  or  interest  in  the  real 
estate  or  any  part  thereof.  Appellants'  motion  for 
a  venire  de  novo  was  overruled,  also  their  motion 
for  a  new  trial.  It  is  assigned  that  the  court 
erred  in  its  conclusions  of  law  upon  the  facts  found, 
and  in  overruling  appellants'  motion  for  a  venire  de 
novo  and  for  a  new  trial. 

All  the  questions  presented  in  this  case  on  behalf 
of  appellants  are  technical.  The  facts  are  fully  set 
out  herein,  and  show  clearly  that  during  the  life- 
time of  the  original  grantor,  Aaron  T.  Claspill,  he 
permitted  the  property  to  be  abandoned  for  market 
uses,  and  to  be  used  as  a  public  street.  His  heirs 
could  have  no  greater  rights  than  he  had.  The 
property  has  been  in  the  possession  of  the  city,  as 
found,  for  a  period  of  thirty-nine  years.  Public,  as 
well  as  private  rights  have  intervened  to  such  an 
extent  that  a  reversal  of  this  cause  would  result  in 
hardships,  litigation  and  needless  expense.  Appel- 
lants and  their  ancestors  have  been  guilty  of  such 
laches  as  to  prevent  this  court  from  overruling  the 
decision  of  the  trial  court  on  the  merits  of  the  cause. 
Judgment  affirmed. 

Note. — Rei>orted  in  109  N^.  E.  789.  As  to  deeds  restricting  use 
of  premises  to  specified  purpose,  see  95  Am.  St.  223.  8ee,  also,  32 
Cyo  1345,  1385. 

Union  Traction  Company  op  Indiana  v. 

Thompson. 

[No.  8,956.  *  Filed  February  25,  1916.] 

1.  Deeds. — Covenants  Running  With  Land. — Maintenance  of  Fences, 
— ^Provisions  in  deeds  to  maintain  fences  are  covenants  running 
with  the  land.  p.  185. 

2.  Railroads. — Inierurhan. — Fencing  Right  of  Way, — Statutes, — 
Contracts, — There  is  no  duty  resting  on  an  interurban  raihroad 
company  to  maintain  fences  along  its  right  of  way,  save  as  imposed 
by  {5707  Bums  1914,  Acts  1903  p.  426,  expressly  providing  that  it 
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does  not  change  any  oxiflting  oontraet;  henoe,  the  oovenant  in  a 
oonveyanoe  made  in  1901  to  an  interurban  raUroad  company 
binding  grantor  to  maintain  a  fence  along  defendant's  right  of 
way,  precluded  plaintiff,  who  was  a  tenant  of  one  to  whom  such 
grantor  conveyed  the  remainder  of  his  land,  from  reoovering  dam- 
ages against  such  railroad  company  t(x  stock  killed,  on  the  theory 
that  it  was  negligeixt  in  failing  to  keep  the  fence  in  repair,  p.  185. 
3.  Railroads. — Animals  an  Tracks. — Liability  for  Injury, — Slaivr 
%OTy  Pratnaians. — Interurban  Railroads. — Sections  5436-M43.Bums 
1914,  Acts  1863  p.  25,  Acts  1877  [s.  s.]  p.  61,  relating  to  the  lia- 
bility of  railroads  for  the  killing  of  stock  on  their  tracks,  and 
§$5447-^5450  Bums  1914,  Acts  1885  p.  224,  relating  to  the  fenc- 
ing of  railroads,  have  no  application  to  interurban  railroads,  and  all 
legislation  having  application  to  interurban  railiroads  exiHressly  so 
states,    p.  185. 

From  Madison  Circuit  Coiirt;  Charles  K.  Bogota 
Judge. 

Action  by  Robert  S.  Thompson  against  the  Union 
Traction  Company.  From  a  judgment  for  plain- 
tiff, the  defendant  appeals.    Reversed, 

Kitting er  &  Divert  and  J.  A.  Van  Osdol^  for 
appellant. 

Albert  H.  Vestal^  for  appellee. 

Ibach,'  C.  J. — This  action  was  to  recover  dam- 
ages for  two  cows  alleged  to  have  been  injured  by 
appellant's  car  because  of  appellant's  negligence  in 
failing  to  keep  in  repair  the  fence  between  its  right 
of  way  and  the  lands  of  appellee's  landlord.  The 
cause  was  tried  on  an  agreed  statement  of  facts 
which  showed  that  the  fence  was  out  of  repair,  to 
appellant's  knowledge;  that  the  former  owner  of  the 
land  had  conveyed  in  1901  by  a  deed  which  was  of 
record,  certain  land  to  appellant  upon  condition 
that  appellant  was  to  construct  a  good  substantial 
woven  wire  fence  on  the  east  line  of  its  right  of  way, 
which  the  grantor  bound  himself,  his  heirs  and 
assigns  to  maintain;  that  appellant  constructed  a 
good  substantial  fence;  that  appellee,  who  was  a 
tenant  of  the  then  owner  of  the  land,  did  not  know  of 
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the  agreement  that  the  owner's  grantor  had  made  for 
the  maintenance  of  the  fence.  There  was  an  agree- 
ment that  the  cows  got  on  the  track  because  the  fence 
was  out  of  repair,  and  were  injured  by  appellant's 
car,  and  that  appellee  was  damaged  in  the  sum  of 
$95.  Judgment  was  rendered  for  appellee.  Pro- 
visions in  deeds  to  maintain  fences  are  cove- 

1.  nants  running  with  the  land.    Hazlett  v.  Sin- 
dair  (1881),  76  Ind.  488,  40  Am.    Rep.   254; 

Toledo,  etc.,  R.  Co.  v.  Cosard  (1893),  6  Ind.  App. 
222,  33  N.  E.  251;  Midland  R.  Co.  v.  Fisher  (1890), 
125  Ind.  19,  24  N.  E.  756,  21  Am.  St.  189,  8  L.  R. 
A.  604;  Lake  Erie,  etc.,  R.  Co.  v.  Priest  (1892), 
131  Ind.  413,  31  N.  E.  77.  Therefore,  the  duty  to 
maintain  the  fence  along  appellant's  right  of  way 
passed  to  appellee's  landlord  with  the  conveyance 
of  the  land  to  him. 

There  is  no  duty  resting  on  an  interurban  rail- 
road company  to  maintain  fences  along  its  right  of 
way,  save  as  imposed  by  the  act  of  1903.     Acts 
1903  p.  426,  §5707  Bums  1914.    This  statute 

2.  expressly  provides  that  it  does  not  change  any 
existing  contract.  It  appears  from  the  state- 
ment of  facts  that  the  contract  for  the  building  of 
the  fence  by  appellant  and  its  maintenance  by  the 
grantor  of  appellee's  landlord,  and  such  grantor's 
heirs  and  assigns,  was  made  in  1901.  Since  the  duty 
of  maintaining  the  fence  along  the  right  of  way  was 
on  appellee's  landlord,  and  not  on  appellant,  it  fol- 
lows that  apx)ellee  has  no  right  to  recover  damages 
from  appellant  for  stock  killed  on  its  right  of  way,  on 
the  theory  that  appellant  was  negligent  in  failing  to 

keep  the  fence  in  repair.     The  acts  of  1863 

3.  and  1877  (Acts  1863  p.  25,  Acts  1877  [s.  s.] 
p.  61,  §§5436-5443  Bums  1914,  relating  to  the 

liability  of  railroads  for  the  killing  of  stock  on  their 
tracks,  and  the  act  of  1885  as  to  the  fencing  of  rail- 
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roads  (Acts  1885  p.  224,  §§5447-5450  Bums- 1914), 
apply  only  to  steam  railroads,  and  not  to  interurban 
railroads.  As  said  in  the  case  of  Hughes  v.  Indiana 
Union  Traction  Co.  (1914),  67  Ind.  App.  202,  105 
N.  E.  537,  **Every  privilege  conferred  and  every 
duty  imposed  on  interurban  railroads  has  been  by 
legislative  enactment,  although  in  most  instances 
kindred  privileges  and  kindred  duties  had  prior 
thereto  been  conferred  on  steam  railroads.  In 
every  act  of  the  legislature  where  it  is  intended  that 
the  privileges  extended  or  duties  imposed  upon 
steam  railroads  shall  apply  alike  to  interurban  or 
street  railroads,  it  has  been  so  stated." 

The  decision  of  the  court  was  contrary  to  law,  and 
appellant's  motion  for  new  trial  on  that  ground 
should  have  been  sustained.    Judgment  reversed. 

Note. — Reported  in  111  N.  E.  648.  As  to  covenants,  in  respect  to 
fencing,  running  with  the  land,  see  82  Am.  St.  677.  As  to  whether 
covenant  running  with  land  may  be  created  by  acceptance  of  deed 
poll  with  stipulations  purporting  to  bind  grantor,  see  6  L.  R.  A. 
(N.  S.)  436^  As  to  right  of  action  against  railroad  company  for 
violation  of  statutory  duty  to  fence  right  of  way,  see  9  L.  R.  A. 
(N.  S.)  347.    See,  also,  under  (1)  11  Cyo  1090;  (2)  33  Cyc  1174. 


Parker  v.  State  of  Indiana. 

[No.  9,467.    FUed  February  25,  1916.] 

Appeal. — Application  for  Certiorari, — Refusal  of  Application. — 
Where  defendant  appealed  from  a  judgment  of  conviction  imi>osed 
by  the  juvenile  court,  and  the  judge  of  such  court  did  not  file  his 
special  findings  until  twenty-five  days  after  judgment  was  ren- 
dered, thus  leaving  but  five  days  to  defendant  in  which  to  procure 
the  filing  of  a  bill  of  exceptions  containing  the  evidence  and  to  per- 
fect his  appeal  as  required  by  §1635  Bums  1914,  Acts  1907  p.  221, 
defendant  could  not  procure  a  writ  of  certiorari  calling  for  such  bill 
of  exceptions  on  the  filing  of  the  transcript  without  same,  although 
he  made  a  showing  that  he  could  not  know  imtil  the  findings  were 
filed  that  a  transcript  of  the  evidence  would  be  necessary,  since  the 
statutory  limit  on  the  time  for  perfecting  an  appeal  is  jurisdictional, 
and  the  hardship  resulting  from  such  provisions  is  beyond  the  prov- 
ince of  the  oourt  to  remedy. 
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Prom  Juvenile  Court  of  Marion  County  (10,481a) ; 
Frank  J.  Lahr,  Judge. 

Prosecution  by  the  State  of  Indiana  against  Cecil 
Parker.  From  a  judgment  of  conviction,  the  defen- 
dant apx)eals  and  applies  for  a  writ  of  certiorari. 
Application  denied. 

Donald  S.  Morris^  for  appellant. 
Evan  B.  Stotsenhurg^  Attorney-General  for  the 
State. 

MoRAN,  J. — The  question  before  us  at  this  time 
arises  on  an  application  for  a  writ  of  certiorari. 
A  history  of  the  proceedings  antedating  the  filing 
of  this  application  is  necessary  to  an  understanding 
of  the  questions  here  presented.  On  September  8, 
1915,  an  affidavit  was  filed  with  the  clerk  of  this 
juvenile  court  of  Marion  County,  Indiana,  charg- 
ing the  appellant  with  the  crime  of  unlawfully 
encouraging  the  delinquency  of  one  Delilah  Wells, 
a  girl  under  the  age  of  sixteen  years,  pursuant  to 
§1648  Bums  1914,  Acts  1907  p.  266.  Such  further 
steps  were  taken  that  a  trial  was  had  in  the 
juvenile  court  of  Marion  County  and,  on  October 
23,  1915,  appellant  was  found  guilty  by  the  court  of 
the  crime  charged,  and  in  addition  to  a  fine,  he  was 
sentenced  to  the  Indiana  State  Farm  for  six  months. 
On  October  25,  1915,  a  motion  for  a  new  trial  was 
filed,  and  on  November  2,  1915,  the  same  was  over- 
ruled by  the  court,  and,  on  the  following  day  an 
appeal  was  prayed  to  this  court,  bond  filed  and 
approved.  On  November  19,  1915,  the  juvenile 
court  filed  its  special  finding  of  facts,  as  provided  by 
statute  (§1635  Bums  1914,  Acts  1907  p.  221), 
to  which  appellant  excepted  and  was  granted  fifteen 
days'  time  in  which  to  prepare  and  file  a  bill  of  excep- 
tions containing  the  evidence.  On  November  22, 
1915,  a  transcript  of  all  the  proceedings  had  in  the 
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juvenile  court  up  to  that  date  was  filed  in  this  court, 
which  transcript  did  not  contain  a  biU  of  exceptions 
containing  the  evidence.  On  November  29,  1915,  a 
transcript  of  the  evidence  was  filed  with  the  trial 
court,  and  on  January  12,  1916,  the  same  was  set- 
tledj  signed  and  filed  by  the  court,  thereby  becom- 
ing a  bill  of  exceptions.  To  bring  this  bill  of  excep- 
tions into  the  record,  together  with  certain  order 
book  entries  made  and  corrected  since  the  tran- 
script was  filed  in  its  jpresent  form  is  the  relief  sought 
by  the  application  for  a  writ  of  certiorari. 

The  section  of  the  statute  (§1635  Bums  1914, 
supra)  ^  authorizing  an  appeal  to  this  court  provides 
among  other  things  that  the  party  appealing  shall 
file  a  transcript  in  the  office  of  the  clerk  of  the 
Supreme  Court  within  thirty  days  from  the  date  of 
the  rendition  of  the  judgment  appealed  from,  and 
in  this  connection  it  became  the  duty  of  the  juvenile 
court  to  certify  the  facts  in  the  form  of  a  special 
finding,  and  in  case  the  party  appealing  desired 
to  question  the  sufficiency  of  the  evidence  to  warrant 
the  finding  thus  madCi  the  evidence  should  have  been 
incorporated  into  a  bill  of  exceptions  filed  in  the 
juvenile  court  and  made  a  part  of  the  record.  The 
judgment  of  conviction  was  entered  of  record  as  we 
have  seen  on  October  23, 1915,  and  under  the  statute 
appellant  had  thirty  days  from  this  date  to  perfect 
his  appeal,  and  with  this  statute  in  mind,  he  filed  a 
partial  transcript  of  the  proceedings,  together  with 
an  assignment  of  error,  in  the  office  of  the  clerk  of  the 
Supreme  Court,  on  November  22,  1915.  The  bill  of 
exceptions  containing  the  evidence  was  not  on  file 
with  the  clerk  of  the  juvenile  court  on  this  date,  as 
he  so  states  in  his  certificate  attached  to  the  partial 
transcript  of  the  proceedings.  The  application,  so 
far  as  it  relates  to  the  bill  of  exceptions  containing 
the  evidence  is  not^  to  send  up  a  corrected  entry. 
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nor  to  cure  an  infirmity  in  the  proceedings  growing 
out  of  a  mistake  or  inadvertenoe  on  the  part  of  the 
clerk  or  the  court,  or  by  reason  of  any  fraud  being 
practiced  upon  appellant;  but  to  send  up  the  entire 
bill  of  exceptions  containing  the  evidence  filed,  as 
aforesaid,  i^ter  the  time  had  elapsed  for  perfecting 
the  appeal.  A  writ  of  certiorari  can  not  be  made  to 
serve  this  purpose.  The  time  in  which  to  perfect 
an  apx)eal  is  jurisdictional.  Elliott,  App.  Proc. 
5111. 

The  difficulty  here  seems  to  have  been  by  reason 
of  the  lack  of  time  in  which  to  get  the  transcript 
of  the  evidence  to  the  trial  court,  as  the  statute 
allows  but  thirty  days  in  which  to  perfect  an  appeal 
in  this  class  of  cases.  It  is  true  that  appellant's 
counsel  contends  that  he  did  not  know  that  he  would 
desire  a  transcript  of  the  evidence  until  the  juvenile 
court  filed  its  special  findings  of  facts,  which  was 
twenty-five  days  after  the  rendition  of  the  judg- 
ment, leaving  but  five  days  to  have  the  transcript 
of  the  evidence  prepared,  settled,  signed  and  incor- 
porated in  a  bill  of  exceptions.  We  are  not  unmind- 
ful that  in  the  denial  of  the  writ,  it  denies  appel- 
lant a  right  of  review  of  his  cause  so  far  as  it  relates 
to  the  question  that  he  desires  to  present  on  the  evi- 
dence. Regardless  of  the  views  of  the  court,  how- 
ever, it  is  not  within  our  province  to  remedy  hard- 
ships which  grew  out  of  statutory  enactments. 
These  are  matters  which  may  with  propriety  be 
addressed  to  the  lawmaking  body  of  the  State. 
All  the  relief  that  appellant  asks  is  addressed  to  the 
bill  of  exceptions  and  the  entries  coimected  there- 
with. The  application  for  a  writ  of  certiorari  is 
denied. 

Note.— Reported  in  111  N.  E.  631.    See.l2  Cyo  802;  6  Cyo  763. 
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The  Chicago,  Book  Island  and  Pacific  Bail- 
way  Company  v.  Stouffer. 

[No.  8,955.    Filed  Maroh  8,  1916.] 

1.  CAKBX&Ba.-^Carriage  of  Freight. — Liability. — ^The  liability  of  a 
carrier  traniq>ortiiig  merchandise  does  not  terminate  until  such 
merchandise  is  unloaded  from  the  car  and  delivered  to  the  con- 
signee, or  is  placed  in  a  storehouse  for  that  purpose;  and,  where  the 
character  of  the  shipment  renders  it  impracticable  or  impossible  of 
placement  in  the  storehouse,  the  liability  of  the  carrier  as  such  does 
not  end,  in  the  absence  of  a  contract  to  the  contrary,  until  the  car 
containing  the  merchandise  is  located  at  the  place  of  destination 
where  such  cars  are  usually  unloaded,  or  at  some  other  convenient 
place  at  the  request  of  the  consignee,   p.  192. 

2.  Cabriebs. — Carriage  of  Freight. — Liability  as  Warehouseman. — 
Where  the  evidence  showed  that  a  shipment  of  onions  was  not 
removed  to  a  storage  house,  and  there  was  no  evidence  to  show  that 
it  was  ever  located  on  one  of  defendant's  unloading  tracks,  or  any 
other  safe  and  convenient  place,  the  liability  of  defendant  was 
not  changed  from  that  of  a  common  carrier  to  that  of  a  warehouse- 
man,   p.  193. 

3.  Cabriers. — Carriage  of  Freight. — Liability. — Burden  of  Proof. — 
Where  plaintiff,  seeking  recovery  for  goods  lost  in  transit,  has 
shown  delivery  of  same  to  a  carrier,  and  that  they  were  not  rede- 
livered, he  has  made  a  frima  facie  case  against  the  carrier,  which 
places  upon  the  latter  the  burden  to  prove  its  freedom  from  liar 
bility.    p.  193. 

4.  Carriers. — Carriage  of  Freight. — Liability  as  Warehouseman. — 
Although  a  warehouseman  is  not  an  insurer  and  his  liability  is  based 
on  negligence  merely,  defendant  carrier  could  not  escape  liability 
for  a  loss  of  freight  even  on  the  theory  that  its  liability  was  only 
that  of  a  warehouseman,  where  a  'prima  facie  case  was  made  by 
showing  a  delivery  to  the  carrier  and  no  redelivery,  and  there  was 
no  evidence  to  overcome  such  'prima  facie  case.    p.  193. 

From  Kosciusko  Circuit  Court;  Francis  E.  Bow^ 
seVy  Judge. 

Action  by  George  E.  Stouffer  against  The  Chi- 
cago, Rock  Island  and  Pacific  Railway  Company* 
From  a  judgment  for  plaintiff,  the  defendant  appeals. 
Affirmed. 

M.  L.  Bell  and  A.  B.  Enoch,  for  appellant. 
Frazer    &    Frazer   and    Richard    Vanderveer,   for 
appellee. 
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Ibach,  C.  J- — Appellee  brought  this  action  against 
appellant  to  recover  the  value  of  100  sacks  of  onions 
which  he  alleges  were  lost  while  in  its  possession. 
There  was  a  trial  by  the  court  and  a  finding  and 
judgment  for  appellee.  A  motion  for  new  trial 
having  been  overruled,  this  appeal  was  perfected. 

The  two  points  relied  on  for  reversal  question  the 
sufficiency  of  the  proof  to  sustain  the  judgment. 
The  evidence,  which  is  uncontradicted,  is  in  sub- 
stance as  follows:  On  December  9,  1911,  W.  C. 
Eolman  loaded  a  number  of  cars  with  onions  at 
Menokee,  Colorado.  The  particular  car  in  question 
was  shipped  to  Denver,  Colorado,  and  from  there  to 
Chicago  over  appellant's  railroad.  The  car  arrived 
in  Chicago,  and  was  placed  on  appellant's  sidetrack 
on  December  16, 191 1.  One  witness  testified  to  load- 
ing the  car  in  question,  and  that  330  sacks  of  onions 
weighing  32,315  pounds  were  placed  therein.  The 
car^was  shipped  to  Chicago  in  the  name  of  Holman. 
Holman  testified  to  the  fact  of  shipping  the  onions, 
and  that  the  car  was  full  when  it  arrived  in  Chicago, 
and  when  the  onions  were  later  sold  to  appellee. 
Witness  Hawatti  testified  that  he  inspected  the  car 
sometime  between  December  16  and  December  19, 
and  found  it  in  good  condition  and  ftdl  of  onions. 
On  December  19,  Holman  sold  the  car  in  suit  with  a 
number  of  other  cars  loakied  with  the  same  mer- 
chandise to  M.  Piawatti  and  Son  and  George  E. 
Stouffer,  appellee.  These  several  cars  were  divided 
between  the  purchasers,  the  car  in  question  going  to 
appellee.  On  December  22,  an  order  was  given  to 
appellant  to  ship  the  car  in  suit  to  appellee  at 
Kimmel,  Indiana.  The  car  was  transferred  by  appel- 
lant to  the  Baltimore  and  Ohio  Railroad  Company 
in  Chicago,  and  by  that  company  forwarded  to  its 
destination.  When  the  car  arrived  at  Kimmel,  wit- 
ness Fasnaugh  testified  to  unloading  the  car  there 
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for  appellee  and  to  the  shortage  of  100  sacks  of 
onions  weighing  11,945  i>ounds.  The  undisputed 
evidence  also  shows  that  during  the  entire  time  the 
car  was  in  Chicago  it  was  in  the  charge  of  appellant. 

Appellant  contends  there  is  no  proof  in  the  record 
of  the  quantity  of  onions  delivered  to  appellant 
when  the  contract  for  transportation  from  Chicago 
to  Kimmel  was  entered  into  and  no  proof  that  appel- 
lee is  the  owner  of  the  cause  of  action  sued  on  to  the 
extent  that  he  is  entitled  to  sue  in  his  own  name. 
There  is  the  further  contention  that  while  the  car 
was  on  appellant's  tracks  in  Chicago  appellant  was 
acting  as  a  warehouseman  and  not  as  a  common 
carrier,  and,  therefore,  under  the  evidence  there 
could  be  no  recovery.  The  record  will  not  sustain 
this  last  contention. 

In  the  shipment  of  merchandise  the  rule  in  this 

State  seems  to  be  that  the  liability  of  the  carrier 

does   not   cease   umtil  such   merchandise  is 

1.  unloaded  from  the  car  and  delivered  to  the 
consignee,  or  placed  in  a  storehouse  provided 
for  that  purpose,  and  in  case  the  character  of  ship- 
ment is  such  that  it  would  be  impracticable  or 
impossible  to  place  it  in  the  carrier's  storehouse,  then 
the  liability  of  the  carrier  as  such  would  not  end  in 
the  absence  of  contract  providing  otherwise,  until 
the  car  containing  the  merchandise  is  located  at  the 
place  of  destination  where  such  cars  are  usually 
unloaded,  or  at  some  other  convenient  place  at  the 
request  of  the  consignee.  Pittsburgh^  etc.^  R.  Co.  v. 
Nash  (1878),  43  Ind.  423;  Chicago,  etc.,  R.  Co.  v. 
Reyman  (1906),  166  Ind.  278,  76  N.  E.  970.  In 
other  words,  since  the  undertaking  of  a  common 
carrier  includes  the  obligation  of  a  safe  delivery 
to  the  consignee,  its  responsibility  as  a  carrier  con- 
tinues until  it  has  made  an  actual  delivery  or  has 
done  that  which  is  equivalent,  and  until  that  is  done, 
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the  shipper  is  entitled  to  the  same  oare  and  protec- 
tion as  before.    4  B.  G.  L.  749. 

There  is  evidence  to  show  that  the  shipment  in 

question  was  never  removed  to  a  storage  house,  and 

no  evidence  to  show  that  the  car  was  ever  located 

on  one  of  appellant's  unloading  tracks  or 

2.  any  other  safe  and  convenient  place.     Such 
being  the  state  <rf  the  record,  we  would  not 

be  justified  in  holding  that  the  liability  of  appellant 

was  ever  changed  from  that  of  a  common  carrier  to 

that  of  a  warehouseman.     Where  a  plaintiff  as  in 

the  case  at  bar  has  shown  a  delivery  of  goods 

3.  to  a  carrier,  and  that  they  were  not  rede- 
livered, he  has  made  out  a  prima  facie  case 

against  the  carrier  which  would  entitle  him  to  dam- 
ages for  his  loss,  and  to  escape  the  payment  of  dam- 
ages, the  burden  is  upon  the  carrier  to  prove  its 
freedom  from  liability.     The  liability  of  a 

4.  warehouseman  is  based  on  negligence,  and  a 
warehouseman  is  not  an  insurer  of  goods,  as 

is  a  carrier,  but  only  the  same  degree  of  proof  is 
necessary  to  make  out  a  prima  facie  case  against  a 
warehouseman,  namely,  the  showing  of  a  delivery 
of  goods  to  him  and  a  failure  to  redeliver,  and  the 
burden  is  then  on  him  to  explain  the  loss  in  a  man- 
ner not  attributable  to  his  negligence.  4  Elliott, 
Contracts  §3102.  There  was  no  evidence  of  any 
character  offered  by  appellant  to  show  its  freedom 
from  liability  from  the  loss  of  the  onions  while  in  its 
care,  and  while  we  have  held  that  there  is  no  evi- 
dence to  show  that  the  relationship  of  carrier  was 
changed  to  that  of  warehouseman,  the  evidence  pro- 
duced by  appellee  is  sufficient  to  charge  appellant 
with  negligence  upon  the  theory  that  the  goods  were 
lost  while  acting  as  a  warehouseman. 
As  to  appellant's  second  contention,  appellee  as  we 
Vol.  61—13 
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view  the  evidence  was  the  only  person  entitled  to 
sue.    Judgment  afBrmed. 

Note. — Reported  in  111  N.  B,  809.  As  to  rule  that  burden  of 
proof  is  on  bailee  to  explain  loss  of  goods,  see  Ann.  Cas.  1913  D 
947.  As  to  termination  of  carrier's  liability  as  such  as  affected  by  its 
fault  preventing  removal  of  goods,  see  8  L.  R.  A.  (N.  S.)  235.  See 
also,  under  (1,  2)  6  Cyo  454,  456;  (3)  6  Cyo  518,  519;  (4)  6  Cyo  462. 


Evansville  Ice  and  Storage  Company  v.  Fidelity 
AND  Casualty  Company  of  New  York. 

[No.  8,966.    FUed  March  8,  1916.] 

1.  Insurance,  -t-  LdabUUy  Insurance,  —  Contracts, —  Construction, 
— The  contracts  or  policies  of  siurety  companies  engaged  in  the 
business  of  providing  indemnity  against  loss  for  a  money  con- 
sideration paid  by  the  insured,  are  to  be  construed  most  strongly 
against  the  surety  and  in  favor  of  the  indemnity  which  the  insured 
had  reasonable  ground  to  expect,    p.  198. 

2.  Insurance. — LdabUity  Insurance, — Exception  in  Policy. — Conr 
struction, — ^Where  the  exception  in  a  policy  issued  by  defendant 
insuring  plaintiff  against  liability  for  injuries  to  its  employes,  when 

.  properly  construed,  exempted  the  defendant  from  liability  thereon 
where  injury  was  suffered  by  any  person  in  connection  with  the 
making  of  additions  or  repairs  to  or  alterations  in  any  building, 
structure  or  plant,  plaintiff's  claim  for  money  expended  for  medical 
aid  to  an  injured  employe,  and  for  defending  an  action  brought  by 
such  employe,  was  not  within  the  terms  of  the  policy,  in  view  of  the 
fact  that  such  employe  was  injured  while  unloading  a  coil  from  a 
car  to  be  installed  in  an  addition  which  plaintiff  was  constructing 
to  its  ice  plant,  though  such  employe  was  a  general  employe  not 
directly  engaged  either  in  the  construction  of  the  addition  or  in  the 
installation  of  the  appliances  therein,    p.  199. 

From  Superior  Court  of  Vanderburgh  County; 
F.  M.  Hostetter,  Judge. 

Action  by  the  Fidelity  and  Casualty  Company  of 
New  York  against  the  Evansville  Ice  and  Storage 
Company.  From  a  judgment  for  plaintiff,  the 
defendant  appeals.    Affirmed. 

George  A.  Cunningham  and  Daniel  H.  OrtmeyeTy 
for  appellant. 
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Albert  W.  Funkhouser  and  Arthur  F.  Funkhousery 
for  appellee. 

Felt,  P.  J. — This  appeal  involves  the  construc- 
tion of  a  contract,  or  policy  for  liability  insurance, 
issued  by  appellee  to  appellant.  The  question  pre- 
sented is  further  narrowed  by  appellant's  admis- 
sion in  its  brief  that  *Hhe  sole  question  presented  is 
whether  or  not  the  policy  covered  the  injury  to 
appellant's  employe."  The  suit  was  brought  by 
api)ellee  to  recover  certain  premiums  alleged  to  be 
due  it  on  certain  insurance  policies  issued  to  appel- 
lant. To  the  complaint  appellant  filed  a  third  para- 
graph of  answer,  and  also  a  counterclaim  in  which 
the  facts  set  out  are  substantially  identical  with 
those  of  the  third  paragraph  of  answer.  The  sub- 
stance of  the  facts  averred  in  the  third  paragraph  of 
answer  and  in  the  counterclaim  is  that  appellant  held 
a  policy  duly  issued  to  it  by  appellee  by  the  terms  of 
which  it  agreed  (1)  to  indemnify  appellant  "against 
loss  from  the  liability  imposed  by  law  upon  the 
asstired  for  damages  on  account  of  bodily  injuries  or 
death  suffered  through  the  assured's  negligence,  and 
as  the  result  of  an  accident  occurring  while  the 
policy  is  in  force  (a)  by  any  employe  or  employes  of 
the  assured  while  within  the  factory,  shop,  or  yard 
described  in  the  said  schedule,  or  upon  the  sidewalk 
or  other  ways  immediately  surrounding  the  same 
provided  for  the  use  of  such  employes  or  the  public, 
in  BXid  during  the  operation  of  the  trade  or  business 
described  in  the  said  schedule;  *  *  *  (2)  To 
defend  in  the  name  and  on  behalf  of  the  assured  any 
suit  brought  against  the  assured  to  enforce  a  claim, 
whether  groundless  or  not,  for  damages  on  accoimt 
of  bodily  injuries  or  death  suffered,  or  alleged  to 
have  been  suffered,  through  the  assured's  negligence, 
by  the  persons  described  in  subsections  A  and  B 
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of  the  preceding  paragraphs  at  the  place  and  under 
the  circumstances  described,  and  as  the  result  of  an 
accident  occurring  while  this  policy  is  in  force," 
That  the  policy  contains  the  following  provisions, 
to  wit: 

"(C)  This  policy  does  not  cover  loss  from  lia- 
bility for,  or  any  suit  based  on,  injuries  or 
death  suffered  or  caused  by  any  persons  in 
connection  with  the  making  of  additions  or 
repairs  to  or  alterations  in  any  building, 
structure,  or  plant;  or  in  connection  with  the 
construction,  wrecking,  or  demolition  of  any 
building,  structure,  or  plant,  or  any  part 
thereof;  but  ordinary  repairs  when  made  by 
employes  of  the  assured  whose  compensation  is 
included  in  the  estimate  set  forth  in  the  sched- 
ule are  permitted." 

It  is  also  averred  in  substance  that  appellant 
paid  to  appellee  the  full  amount  of  the  premium  on 
said  policy  and  has  complied  with  all  the  condi- 
tions thereof  on  its  part;  that  during  the  period 
covered  by  the  policy  one  Charles  Smith  was  in  the 
employ  of  appellant  as  a  laborer  in  and  about  the 
ice  and  cold  storage  plant  referred  to  in  the  poUcy, 
and  was  one  of  the  employes  contemplated  and 
covered  by  the  terms  thereof  and  on  whose  account, 
in  part,  the  premium  of  said  policy  was  estimated 
and  paid;  that  on  May  15,  1911,  appellant  had  con- 
tracted for  the  construction  of  an  addition  to  its 
plant,  involving  the  installation  therein  of  certain 
appUances  and  machinery,,  among  which  was  a 
certain  ammonia  coil,  consisting  of  a  heavy  coil  of 
iron  pipe  of  great  weight;  that  it  was  delivered  to 
appellant's  plant  on  a  flat  car;  that  said  Smith  was 
not  engaged  in  the  construction  of  the  addition  or  in 
the  installation  of  the  appliances  and  machinery 
therein,  but  was  engaged  generally  as  a  day  laborer 
by  appellant  to  do  such  work  as  he  was  required  to 
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do  in  and  about  the  plant;  that  in  the  usual  course  of 
his  employment  he  was  directed  by  appellant's 
foreman  to  assist  in  unloading  the  coil  from  the  car, 
and  in  so  doing  was  assisted  by  other  employes  of 
appellant,  all  of  whom  were  covered  by  the  terms  of 
said  policy;  that  Smith  and  other  employes  under- 
took to  remove  the  coil  and,  while  they  were  engaged 
in  so  doing,  it  fell  from  the  oar  upon  him  knocking 
him  down  and  breaking,  bruising  and  otherwise 
seriously  injuring  his  leg,  and  rendering  him  wholly 
helpless;  that  it  was  necessary  that  he  be  removed 
to  a  hospital  and  given  mec^cal  and  surgical  aid; 
that  appellant  at  once  caused  him  to  be  removed  to  a 
hospital  and  directed  that  he  be  given  necessary 
medical  and  surgical  attention;  that  appellant  paid 
for  his  attendance  at  the  hospital  the  sum  of  $59 
and  the  further  sum  of  $50  for  services  of  the  physi- 
cian in  attendance  upon  him;  that  appellant  was  also 
required  to  pay  and  did  pay  to  Smith  his  wages  for 
the  period  of  ten  weeks  at  $10.50  a  week,  amounting 
to  $105.  That  afterwards  Smith  brought  suit  in  the 
Vanderburgh  Circuit  Court  against  appellant  seek- 
ing therein  to  recover  on  account  of  said  injuries; 
that  in  his  complaint  he  alleged  that  appellant  was 
guilty  of  negligence  resulting  in  said  injury  in  this, 
that  appellant  did  not  furnish  a  sufficient  number  of 
men  to  remove  said  coil;  that  as  soon  as  the  suit  was 
commenced  appellant  notified  appellee  thereof  and 
demanded  that  it  defend  the  action  and  save  appel- 
lant from  any  expense,  cost  or  liability  of  any  land 
on  accoimt  thereof;  that  appellee  refused  to  defend 
the  action  and  denied  absolutely  any  liability  on 
account  of  the  accident  under  the  terms  of  the  policy, 
and  by  reason  of  such  refusal  appellant  was  com- 
pelled to  and  did  employ  attorneys  to  defend  the 
action,  and  in  so  doing  incurred  an  expense  and  lia- 
bility for  attorney's  fees  in  connection  therewith  in 
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the  sum  of  $150,  no  part  of  which  has  ever  been  paid 
by  appellee,  A  copy  of  policy  No.  2016675  is  filed 
with  the  counterclaiin  as  a  part  thereof. 

A  demurrer  to  each  of  the  pleadings  was  sustained 
and  appellant  refusing  to  plead  further  it  was  agreed 
that  there  was  due  appellee  for  the  balance  of  premi- 
ums on  the  policies  sued  on,  the  sum  of  $317  and 
the  judgment  was  rendered  in  favor  of  the  appellee 
for  that  amount.  Appellant  prayed  an  appeal 
which  was  granted.  The  errors  assigned  are  the  sus- 
taining of  the  separate  demurrers  to  the  third  para- 
graph of  answer  and  to  the  counterclaim. 

It  is  not  claimed  that  Smith  was  directly  employed 
in  the  work  of  constructing  the  new  addition  for 
which  a  contract  had  been  made  but  appellee  eon- 
tends  that  each  of  the  pleadings  shows  that  the 
work  at  which  he  was  engaged  when  injured  was 
"in  connection  with"  the  making  of  such  addition 
and  therefore  that  liability,  if  any,  for  such  injury 
was  not  covered  by  the  policy  by  reason  of  the  excep- 
tion in  clause  (c)  thereof. 

The  averments  fairly  construed  show  that  the 
injured  employe  was  a  common  laborer  in  and  about 
appellant's  plant;  that  at  the  time  of  his  injury  he 
was  not  engaged  in  the  actual  work  of  constructing 
the  addition  to  the  plant,  but  in  obedience  to  the 
orders  duly  given  by  appellant's  foreman,  was 
engaged  in  helping  other  like  employes  unload  a 
metal  coil  intended  to  be  used  in  the  addition  then 
under  construction.  The  contracts,  or  policies, 
of  surety  companies  engaged  in  the  business 

1.  of  providing  indemnity  against  loss  for  a 
money  consideration  paid  by  the  insured, 
"when  there  is  room  for  construction,  is  to  be  con- 
strued most  strongly  against  the  suifety  and  in  favor 
of  the  indemnity"  which  the  insured  had  reason- 
able ground  to  expect.     United  States  Fidelity,  etc.. 
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Co.  V.  Poetker  (1913),  180  Ind.  255,  263,  102  N.  E. 
372.     Applying  this  rule  of  construction  to  the 

provisions  of  the  policy  involved  in  this  suit, 
2.     it  is  still  apparent  that  appellee  undertook  to 

provide  indemnity  to  appellant  for  such  losses 
as  are  designated  in  the  policy  which  should  result 
from  accidents  and  injuries  to  employes  while 
engaged  in  their  employment  in  and  about  the  plant 
in  the  usual  and  ordinary  operation  thereof,  but  not 
when  the  injury  was  "caused  by  any  person  in  con- 
nection with  the  making  of  additions  or  repairs  to  or 
alterations  in  any  building  structure,  or  plant.'* 
The  employe,  Sjoith,  when  injured  was  rendering  a 
service  that  was  occasioned  by  and  connected  with 
the  construction  of  the  addition  to  appellant's 
plant,  and  was  not  at  the  time  rendering  such  serv- 
ices as  would  bring  the  injury  within  those  con- 
templated by  the  parties  when  the  policy  was 
executed.  The  losses  suffered  by  appellant  as  alleged 
in  the  third  paragraph  of  answer  and  in  the  counter- 
claim  were  not,  therefore,  within  the  indemnity 
stipulated  in  the  insurance  contract  between  the 
parties.  4  Cooley,  Briefs  on  Ins.  3315;  People's 
Ice  Co.  V.  Employer's  Liability  Assur.  Co.  (1894), 
161  Mass.  122,  124,  36  N.  E.  754;  Woollman  v. 
Fidelity,  etc.,  Co.  (1901),  87  Mo.  App.  677;  Phillips- 
burg  Horse,  etc.,  Co.  v.  Fidelity,  etc.,  Co.  (1894),  160 
Pa.  St.  350,  28  Atl.  823;  Tolmie  v.  Fidelity,  etc.,  Co. 
(1903),  41  Misc.  451,  84  N.  Y.  Supp.  1020,  1023; 
Hoven  v.  Employer's  Liability  Assur.  Co.  (1896), 
93  Wis.  201,  67  N.  W.  46,  32  L.  R.  A.  388.  The 
court  therefore  did  not  err  in  sustaining  the  demur- 
rers to  the  third  paragraph  of  answer  and  to  the 
counterclaim.     Judgment  afiOrmed. 

NoTS. — Reported  in  111  N.  E.  812.  As  to  estoppel  of  employers* 
liability  insurance  company  to  deny  liability  under  contract,  see 
Ann.  Cas.  1912  D  909.  See,  also,  under  (1)  25  Cyc  Anno.  224e; 
(2)  25  Qyc  Anno.  224f. 
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Wainwright  Trust  Co.  v.  Dulin—^l  Ind.  App.  200. 

Wainweight  Tbust  Company,  Administratob  v. 

DuLiN,  Rbceiveb. 

[No.  9,396.    Filed  March  8,  1916.] 

1.  Appeal. — Assignment  of  Error, — Questions  Presented, — Assign- 
ments of  error  that  oertain  paragrai^  of  answer  did  not  state  facts 
sufficient  to  constitute  defenses  to  the  action  are  not  recognized  by 
the  law  and  present  no  question,    p.  201. 

2.  Appeal. — Assignment  of  Error, — Bri^s,— Questions  Bevieuh 
able. — ^Where  all  the  propositions  of  law  and  authoritieB  cited  by 
appellant  in  its  brief  were  under  hei)dings  of  error  directly  challeng- 
ing the  sufficiency  of  certain  paragraphs  of  answer,  and  neither  the 
demurrer  nor  the  memorandum  accompanying  the  same,  nor  either 
the  complaint  or  answer,  were  set  out  on  such  brief  to  support  the 
remaining  assignment  alleging  error  in  overrqling  the  demurrer  to 
appellee's  second  paragraph  of  answer,  no  question  was  presented, 
p.  202. 

From  Hamilton  Ciroiiit  Court;  Meade  Veetal, 
Judge. 

Action  by  the  Wainwright  Trust  Company, 
administrator  de  bonis  non  of  the  estate  of  Nancy 
A.  McDonald,  deceased,  against  John  L.  Dulin, 
receiver  for  the  Hamilton  Trust  Company  of  Nobles- 
ville,  Indiana.  From  a  judgment  for  defendant, 
the  plaintiff  appeals*    Affirmed. 

Gentry  &  Campbell^  for  appellant. 
Shirts  &  Fertig^  for  appellee. 

HoTTBL,  J. — On  January  13,  1913,  The  Hamil- 
ton Trust  Company  of  Noblesville,  Indiana,  was 
appointed  administrator  of  the  estate  of  Nancy  A. 
McDonald,  deceased,  and  qualified  and  l>egan 
the  administration  of  the  affairs  of  such  estate.  On 
January  22,  1915,  the  comi)any,  while  acting  as 
such  administrator,  was  closed  by  the  auditor  of 
State  and,  on  February  22,  1915,  appellee  was 
appointed  receiver  for  the  company  to  settle  and 
close  up  its  business.  On  March  10,  1915,  The 
Hamilton  Trust  Company,  by  its  receiver,  filed  its 
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report  and  reBignation  as  such  administrator,  such 
report  showing  that  it  had  received  cash  belonging 
to  the  McDonald  estate  amounting  to  $773.53  and 
had  paid  out  the  sum  of  $188.44,  leaving  a  balance, 
in  favor  of  the  estate  of  $585.09.  This  report  and 
resignation  were  approved  by  the  court  and  appel- 
lant was  appointed  administrator  de  bonis  non  of  the 
estate  and  as  such  demanded  from  the  receiver  the 
sum  of  $585.09,  and  payment  was  refused,  where- 
upon, according  to  appellant's  statement  of  the 
nature  of  the  action,  ''this  action  was  instituted  to 
recover  said  $585.09  and  to  establish  a  preferred 
claim  against  the  assets  in  the  hands  of  the  defen- 
dant" (appellee).  There  was  a  complaint  in  two 
paragraphs  and  an  answer  to  each  paragraph  thereof 
in  three  paragraphs,  the  first  of  which  is  a  general 
denial.  A  demurrer  was  sustained  to  the  third  para- 
graph and  overruled  as  to  the  second.  Appellant 
refused  to  plead  further  and  judgment  was  ren- 
dered against  it  on  each  paragraph  of  its  complaint 
and  in  favor  of  appellee  for  costs. 

The  errors  assigned  and  relied  on  for  reversal  are : 

(1)  The  second  paragraph*  of  answer  of  appellee  to 

appellant's  first  paragraph  of  complaint  does 

1.  not  state  facts  sufficient  to  constitute  a 
defense.  (2)  The  second  paragraph  of  answer 
of  api>ellee  to  api>ellant's  second  paragraph  of  com- 
plaint does  not  state  facts  sufficient  to  constitute  a 
defense.  (3)  The  court  erred  in  overruling  the 
demurrer  of  the  appellant  to  the  second  paragraph  of 
the  answer  of  appellee.  It  is  insisted  by  appellee 
that  no  question  is  presented  for  our  decision  by  the 
record  or  by  appellant's  briefs  herein.  Without 
indicating  in  detail  the  several  reasons  on  which 
appellee  bases  its  contention,  it  is  sufficient  to  say 
that  neither  of  the  first  two  errors  assigned  is 
recognized  by  the  law  and  hencepresentsnoquestion. 
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All  the  propositions  of  law  and  authorities  cited 

by  appellant  are  cited,  either  under  the  heading, 

"The   First   Error",   or   the   heading,    "The 

2  Second  Error."  Neither  the  demurrer,  nor 
the  memorandum  accompanying  the  same,  if 
any,  is  set  out  in  appellant's  brief.  The  only  reference 
in  the  briefs  to  the  demurrer  is  a  statement,  twice 
made,  to  the  effect  that  the  appellant  filed  a  demur- 
rer to  the  second  paragraph  of  answer  on  the  ground 
that  said  paragraph  does  not  state  facts  sufficient 
to  constitute  a  defense  to  either  paragraph  of  the 
complaint.  This  statement  is  not  borne  out  by  the 
record.  The  ground  of  the  demurrer  shown  by  the 
record  is  that  "neither  of  said  paragraphs  state  facts 
sufficient  to  constitute  a  cause  of  defense  to  plain- 
tiff^s  complaint.**  Appellant,  under  the  heading, 
"The  First  Error",  says,  that,  "the  first  error  relied 
on  for  reversal  was  raised  by  the  overruling  of  demur- 
rer to  second  paragraph  of  answer  to  first  paragraph 
of  complaint  and  involves  the  question  of  a  prefer- 
ence between  creditors".  Appellant  follows  this 
statement  with  abstract  propositions  of  law  and 
fact  with  citation  of  authorities,  apparently  in  sup- 
port of  its  contention  that  the  trial  court  improperly 
denied  a  ''cestui  que  trust  of  a  trust  estate  a  prefer- 
ence over  general  creditors  when  a  trust  company 
organized  under  the  laws  of  the  State  of  Indiana  and 
acting  as  trustee  of  trust  property,  converts  such 
trust  property  to  its  own  use  when  such  trust  com- 
pany becomes  insolvent." 

Appellee  contends  that  this  question  is  not  pre- 
sented by  the  pleadings  in  the  case.  Appellant's 
brief  does  not  set  out  a  copy  of  either  paragraph  of 
the  complaint  or  of  the  answer,  but  the  statement 
of  the  complaint  therein  made,  in  so  far  as  it  pur- 
ports to  set  out  what  the  complaint  alleges,  justifies 
appellee's  statement.    However,  whether  the  plead* 
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ings  present  the  question  indicated  is  rendered 
immaterial  by  the  infirmities  indicated  in  appel- 
lant's brief.  Quality  Clothes  Shop  v.  Keeney  (1915), 
57  Ind.  App.  500,  106  N.  E.  541;  Muncie  Electric 
Light  Co.  v,  Joliff  (1915),  59  Ind.  App.  349,  109 
N.  E.  433;  Pittsburgh^  etc,^  R.  Co.  v.  Farmers  Trust, 
etc.,  Co.  (1915),  183  Ind.  287,  108  N.  E.  108;  Pills- 
bury^  etc.  J  Co.  v.  Walsh  (1915),  60  Ind.  App. 
76,  110  N.  E.  96;  StiUs  v.  Hasler  (1914),  56  Ind. 
App.  88,  104  N.  E.  878;  Combs  v.  Combs  (1914), 
66  Ind.  App.  656,  105  N.  E.  944;  Holler  v.  State 
(1914),  182  Ind.  268,  106  N.  E.  364;  Gifford  v. 
Gifford  (1915),  58  Ind.  App.  665,  107  N.  E.  308; 
§§344,  348  Burns  1914,  Acts  1911  p.  415;  Helms  v. 
Cook  (1916),  62  Ind.  App.—,  IIIN.  E.  632.  These 
infirmities  are  such  as  to  prevent  a  consideration  of 
the  merits  of  the  questions  attempted  to  be  pre- 
sented and  render  unavailable  the  errors  assigned 
and  relied  on.  The  judgment  below  is,  therefore, 
affirmed. 

Note.— Reported  in  111  N.  E.  808.    See,  under  (1)  3  C.  J.  1368; 
2  Cyc  989;  (2)  3  C.  J.  1416;  2  Cyo  1017. 


Pritchard  et  al.  V.  Mines  et  al. 

[No.  8,904.    Filed  March  9,  1916.] 

1.  ExcEPnoNB,  Bill  of. — Filing. — Externum  of  Time. — Appeal. — 
Record. — Evidence. — ^Where  the  trial  court  granted  ninety  days  for 
the  filing  of  a  bill  of  exceptions  containing  the  evidence,  and  at  the 
subsequent  term,  without  notice  to  the  opposite  party  or  attorneys, 
entered  an  order  purporting  to  extend  the  time  for  filing,  and 
such  biU  was  filed  after  the  expiration  of  the  original  time  granted, 
but  within  the  extended  period,  such  bill  was  not  a  part  of  the 
record  on  appeal  and  the  omission  precluded  a  consideration  of 
questions  depending  on  the  evidence,    p.  206. 

2.  Bonds. — Action  for  Breach. — Verdict. — Answers  to  Interrogatoriee. 
— In  an  action  on  a  bond  executed  in  connection  with  the  exchange 
of  real  estate  and  conditioned  that  defendants  should  complete 
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certain  improvements  on  the  property  traded  to  plaintiffB,  where 
the  breach  alleged  was  defendant's  failure  to  pay  for  such  improve- 
ments after  their  completion,  answers  by  the  jury  to  interrog^atories 
showing  that  certain  persons  i)erformed  labor  and  furnished  mate- 
rials in  the  making  of  such  improvements,  that  their  respective 
claims  were  in  certain  designated  amounts,  that  the  grantee  of 
defendants  had  conveyed  to  a  third  person  who  thereafter  conveyed 
to  grantee's  wife,  and  that  all  the  claims  were  paid  by  check,  but  not 
showing  who  paid  the  claims,  were  not  in  confict  with  a  general 
verdict  for  plaintiffs,    p.  207. 

3.  Bonds. — Aciion. — PartUs.^-Com'plaint. — ^In  an  action  on  a 
bond,  where  the  complaint  disclosed  that  plainti£fs  were  joint 
obligees  under  it,  and  also  alleged  that  the  payment  for  whi<^ 
recovery  was  sought  had  been  made  by  one  only  of  such  obligees, 
the  objection  that  he  alone  should  have  sued  should  have  been 
presented  by  demurrer  to  the  complaint  for  insufficiency  of  facts, 
p.  207. 

4.  PLEADiNG.^-CompJaifU. — Waiver  of  D^ects, — ^Where  a  complaint 
is  insufficient,  the  defect  must  be  presented  by  demurrer,  or  by 
answer  if  not  apparent  on  the  face  of  the  pleading,  and  is  waived 
if  not  thus  presented,    p.  208. 

6.  Appeal. — Questions  Presented. — Ruling  on  Joint  Motion. — 
Separate  Assignments  of  Error. — ^Where  appellants  assigned  error 
separately  on  the  overruling  of  a  motion  which  the  record  discloses 
was  joint,  such  assignments  presented  no  question,   p.  208. 

Fpom  Morgan  Cirouit  Court;  Nathan  A.  Whit- 
akeVj  Judge. 

Action  by  James  E.  Mines  and  another  against 
Leona  Pritchard  and  others.  From  a  judgment  for 
plaintiflPs,  the  defendants  appeal.    Affirmed. 

Clarke  &  Clarke  and  Means  &  BiterUingj  for  appel- 
lants. 
8.  C.  Kivett  and  Bailey  and  Young^  for  appellees. 

Caldwell,  J. — ^Appellees  brought  this  action 
against  appellants  to  recover  for  the  breach  of  a 
bond  hereinafter  described,  of  which  appellants 
were  obligors  and  appellees  obligees.  The  follow- 
ing facts  among  others  appear  from  the  complaint: 
Under  date  of  March  24,  1910,  appellants,  Carl  C. 
and  Leona  Pritchard,  husband  and  wife,  entered 
into  a  contract  in  writing  with  appellees  James  E. 
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and  Anna  Mines,  husband  and  wife,  by  which  the 
former  agreed  to  exchange  a  certain  lot  owned  by 
them,  situate  in  the  city  of  Indianapolis,  for  certain 
farming  lands,  owned  by  the  latter,  situate  in  Orange 
County.  By  the  terms  of  the  contract,  the  appel- 
lants botmd  themselves  to  make  certain  extensive 
improvements  on  two  dwelling  houses  situated  on 
the  lot,  and  to  convey  such  real  estate  to  appellees 
by  warranty  deed  and  free  of  liens.  It  is  alleged  that 
subsequently  and  in  order  to  induce  the  consum- 
mation of  the  exchange  of  real  properties  before  the 
completion  of  the  improvements  on  the  Indianap- 
olis real  estate,  the  appellants,  as  principals, 
and  appellant,  Walter  J.  Hubbard,  as  surety, 
entered  into  an  undertaking  or  bond  in  writing  in 
the  penal  sum  of  $2,000,  made  payable  to  appel- 
lees, as  obligees,  and  conditioned  for  the  comple- 
tion of  such  improvements  as  agreed.  ^  On  the 
execution  of  the  bond,  appellees  by  warranty  deed 
conveyed  the  Orange  County  land  to  api>ellants, 
Pritchard  and  Pritchard,  and  the  appellants  exe- 
cuted their  warranty  deed,  conveying  the  Indianap- 
olis property,  appellee  James  E.  Mines,  alone  being 
named  as  grantee  by  consent  of  all  the  parties, 
including  Anna  Mines.  The  breach  of  the  bond 
alleged  is  to  the  effect  that  Pritchard  and  Pritchard, 
in  making  the  improvements,  contracted,  an  indebt- 
edness for  labor  and  materials  aggregating  $2,108.41, 
which  they  failed  to  pay,  whereby  notices  of  liens 
were  filed  under  the  statute,  and  that  to  prevent  the 
foreclosure  of  such  liens  and  the  consequent  sale  of 
the  Indianapolis  property,  appellee  James  E. 
Mines,  to  protect  his  title,  was  compelled  to  pay 
and  did  pay  the  sum  of  $2,108.41,  whereby  appel- 
lees demand  judgment  in  that  sum.  The  cause  hav- 
ing been  placed  at  issue  by  the  filing  of  answers  and 
replies,  a  trial  by  jury  resulted  in  a  verdict  in  favor 
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of  appellees  and  against  appellants  in  the  sum  of 
$1,630,  on  which  judgment  was  rendered. 

Each  appellant  separately  assigns  error  to  the  f  ol-  . 
lowing  effect:     That  the  court  erred,  (1)  in  over- 
ruling   the    motion    for    judgment    on    the 

1.  answers  of  the  jury  to  interrogatories;  (2)  in 
overruling  the  motion  for  a  new  trial.  All 
questions  discussed  imder  the  second  assignment, 
and  to  which  points  are  directed  in  appellants' 
brief,  depend  on  the  evidence.  Appellees  insist  that 
the  evidence  is  not  in  the  record,  and  that  as  a  con- 
sequence, appellants,  tmder  the  second  assignment, 
have  presented  no  question  for  our  consideration. 
Appellees  are  right  in  such  contention.  The  record 
is  as  follows:  September  13,  1913,  being  at  the 
September  term  of  court,  judgment  having  thereto- 
foye  been  rendered  on  the  verdict,  the  court  over- 
ruled the  respective  motions  for  a  new  trial,  and 
granted  ninety  days  within  which  to  file  all  bills  of 
exception.  December  3,  1913,  at  the  November 
term,  the  trial  court,  without  requiring  notice  to 
appellees  or  their  attorneys  of  an  application  to 
that  end,  as  required  by  statute,  entered  an  order 
purporting  to  extend  the  time  within  which  to  file 
all  bills  of  exception  to  January  12,  1914.  The  bill 
of  exceptions  containing  the  evidence  was  filed 
January  7f  1914,  after  the  expiration  of  the  time  first 
granted.  Under  such  circumstances,  the  order  pur- 
porting to  grant  a  re-extension  of  time  was  ineffeo- 
tive,  and  the  bill  of  exceptions  containing  the  evi- 
dence is  not  a  part  of  the  record.  It  follows  that  no 
question  is  presented  under  the  second  assign- 
ment. §661  Bums  1914,  Acts  1911  p.  193;  English 
V.  English  (1915),  182  Ind.  675,  107  N.  E.  547; 
Richmond  Lights  etc.y  Co.  v.  Rau  (1915),  184  Ind. 
117,  110  N.  E.  666. 

As  to  the  first  assignment,  the  answers  of  the  jury 
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to  the  interrogatories  are  to  the  effect  that  certain 
named  persons  performed  labor  and  furnished 

2.  materials  in  the  making  of  the  improvements 
on  the  Indianapolis  property,  and  that  their 

respective  claims  were  in  certain  designated 
amounts.  There  are  other  .answers  that  the  Pritch- 
ards  conveyed  the  Indianapolis  property  to  James 
E.  Mines,  who  subsequently  conveyed  it  to  a  third 
person,  who  thereafter  conveyed  to  appellee,  Anna 
Mines,  and  that  all  the  claims  mentioned  in  the 
complaint  were  paid  by  check.  There  is  no  interrog- 
atory directed  to  the  question  of  who  drew  the 
checks  or  who  in  fact  paid  the  claims.  It  seems  to  us 
apparent  without  elaboration  that  the  answers  to 
the  interrogatories  are  not  inconsistent  with  the 
general  verdict.  It  is  argued  under  the  first  assign- 
ment that  the  court  erred  in  overruling  the  motion 
under  consideration  for  the  reason  that  appellees,  as 
joint  obligees  under  the  bond  on  which  the  action  is 
based,  united  as  plaintiffs,  while  all  the  claims 
described  in  the  complaint  were  paid  by  appellee 
James  E.  Mines,  and  that  he  alone,  therefore,  suf- 
fered damage  by  the  breach  of  the  bond.  That  none 
of  these  facts  are  disclosed  by  the  answers  to  interrog- 
atories is  a  sufficient  answer  to  the  argument. 
The  bond  here  is  exhibited  with  the  com- 

3.  plaint.     It  discloses  that  appellees  are  joint 
obligees  under  it.    There  is  an  averment  also 

that  James  E.  Mines  paid  all  the  claims  mentioned 
in  the  complaint.  If  it  be  true  that  under  such  cir- 
cumstances James  E.  Mines  should  have  sued  alone 
as  sole  plaintiff,  and  his  wife  should  not  have  been 
joined  with  him,  and  if  the  essential  facts  are 
revealed  by  the  complaint,  the  question  should 
have  been  presented  by  demurrer  to  the  complaint 
for  insufficiency  of  facts.  1  Works,  Practice  (3d 
ed.)  §  §354,  485  and  cases  cited.    Neither  paragraph 
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of  the  complaint  wa43  challenged  in  the  trial 

4.  court  on  the  grounds  indicated,  and  the  ques- 
tion of  the  sufficiency  of  the  complaint  or  any 

paragraph  thereof  is  not  presented  in  any  manner  on 
this  appeal.  Where  such  a  defect,  if  it  exists,  does 
not  appear  on  the  face  of  the  complaint,  it  must  be 
presented  by  answer,  and  if  not  presented  by  demur- 
rer or  answer  it  is  waived.  Subd.  6  §344  and 
(348  Bums  1014,  Acts  1911  p.  415.  Assuming  that 
it  mAj.  be  presented  also  by  an  assignment  in  the 
motion  for  a  new  trial  that  the  evidence  is  insufficient 
to  sustain  the  verdict,  such  an  assignment  caimot  be 
considered  for  reasons  indicated,  that  the  evidence 
is  not  before  us.  The  court  did  not  err  in  overruling 
the  motion  for  judgment  on  the  answers  to  the 
interrogatories.  Moreover,  the  record  leaves  it 
somewhat  uncertain  as  to  whether  such  a 

5.  motion  was  in  fact  filed.    It  is  disclosed,  how- 
ever, that  if  filed,  it  was  joint  as  to  the  three 

appellants.  Each  appellant,  however,  assigns  error 
separately  on  the  overruling  of  such  motion  filed  by 
him.  Under  such  circumstances,  the  assignments 
present  no  question.  Elliott,  App.  Proc.  §318; 
Towell  V.  Hollweg  (1881),  81  Ind.  154;  Stout  v. 
Duncan  (1882),  87  liid.  383;  Starkey  v.  Starkey 
(1906),  166  Ind.  140,  144,  76  N.  E.  876.  We  are  not 
required  on  this  appeal  to  determine  the  question 
of  whether  two  joint  obligees  in  a  bond  may  join  as 
plaintiffs  in  an  action  for  the  breach  thereof  when  it 
is  disclosed  that  only  one  of  them  is  damaged, 
but  see  the  following:  Hansel  v.  Morris  (1824),  1 
Blackf.  307;  Moore  v.  Jackson  (1871),  35  Ind.  360; 
Mandlove  v.  Lewis  (1857),  9  Ind.  194;  Sourse  v. 
Marshall  (1864),  23  Ind.  194;  Miller  v.  Maker 
(1914),  178  Mich.  571,  146  N.  W.  196;  Barker  v. 
Burbank  (1903),  68  Neb.  85,  93  N.  W.  949;  North 
St.  LouiSy  etc.j  Co.  v.  Essex  (1911),    157  Mo.  App. 
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18,  137  S.  W.  295;  St.  Louis,  etc.,  R.  Co.  v.  Covltaa 
(1864),  33  lU.  189;  Sprague  v.  Wells  (1891),  47  Minn. 
504,  50  N.  W.  535;  Farni  v.  Tesson  (1862),  1  Black 
309,  17  L.  Ed.  67;  International  Hotel  Co.  v.  Fh/nn 
(1909),  238  lU.  636,  87  N.  E.  855,  15  Ann.  Cas. 
1059,  note;  15  Ency.  PI.  and  Pr.  528;  5  Cyc  820;  9 
Cyo  703;  4  R.  C.  L.  65.  There  is  no  error  for  which 
the  judgment  should  be  reversed. 

Note. — ^Reported  in  111  N.  E.  804*  As.  to  the  filing  of  biUs  of 
exceptions,  see  15  Am.  St.  297.  See,  also,  under  (1)  4  C.  J.  289;  3 
Qyc  42;  (2)  38  Cyc  1927;  (3)  31  Cyc  294,  743;  (4)  31  Cyo  720;  (5)  3 
C.  J.  1352;  2  Cyo  1003. 


Elliot,  Adhikistbatob  v.  Elliot. 

[No.  8,992.    Filed  March  9,  1916.] 

1.  Afpbal. — Review. — Insirudions. — In  an  action  against  an  admin- 
istrator to  recover  a  claim  against  his  decedent's  estate,  an  instruc- 
tion that  defendant  had  a  right  to  prove  payment  without  a  formal 
plea  of  payment,  but  that  the  burden  of  proof  was  upon  him  to 
ixrove  payment  if  he  relied  upon  it  as  a  defense,  was  not  objection- 
able on  the  groimd  that  no  biurden  rested  on  defendant  imtil  plain- 
tiff had  made  proof  of  all  material  allegations  of  the  complaint, 
in  view  of  an  instruction  which  fully  informed  the  jury  as  to  the 
burden  resting  on  plaintiff,    p.  212. 

2.  Trial. — Instructions. — Duty  to  Request. — ^Where  a  party  feels 
that  an  instruction  by  the  court  lacks  certain  embellishments  or 
qualifications  it  is  his  duty  to  tender  an  instruction  covering  the 
omissions,    p.  212. 

3.  Appbajl. — Review. — R^usal  of  Instructions. — In  an  action  on  a 
daim  against  a  decedent's  estate,  there  was  no  error  in  refusing  a 
requested  instruction  to  the  effect  that  admissionB  made  by  dece- 
dent prior  to  his  death  that  he  was  indebted  to  plaintiff  would  not 
in  themselves  be  sufficient  to  prove  the  indebtedness,  in  view  of 
another  instruction  which,  when  considered  with  instructions  given 
on  the  subject  of  verbal  negotiations  between  plaintiff  and  dece- 
dent, fuUy  covered  the  matters  included  in  the  instruction  refused. 
p.  213. 

4.  Executors  and  Administrators. — Claims  Against  Estates. — 
Witnesses. — Competency  of  Claimants. — ^Under  §523  Bums  1914, 
§500  R.  S.  1881,  a  plaintiff  in  an  action  against  a  decedent's  estate 
k  a  competent  witness  on  his  own  behalf  concerning  matters 

Vol.  61—14 


210  APPELLATE  COURT  OF  INDD^A, 

Elliot  i;.  Elliot— 61  Ind.  App.  209. 

testified  to  by  witnesses  for  the  estate  as  to  conversations  with 
the  claimant  and  not  had  in  the  presence  of  the  decedent,  p.  214. 
6.  Appeal. — Evidence, — Weight  and  Sufficiency. — The  court  will 
not  weigh  the  evidence  on  appeal  and  will  deem  it  sufficient  to 
uphold  the  verdict  if  it  supplies  reasonable  groimd  for  inferring  the 
facts  essential  to  a  recovery,   p.  214. 

6.  Executors  and  Administratobs. — Action  on  Claim  Against 
Estate, — Evidence, — Suffi^ciency. — In  an  action  on  a  claim  against  a 
decedent's  estate,  based  upon  an  alleged  agreement  by  decedent 
to  pay  interest  to  plaintiff  on  an  agreed  valuation  on  land  con- 
veyed by  the  plaintiff,  where  the  deeds  of  conveyance  executed  by 
plaintiff  were  silent  aiS  to  the  agreement  contended  for  by  him, 
evidence  consisting  of  such  deeds,  a  memorandum  by  decedent 
referring  to  a  settlement  between  himself  and  plaintiff  showing  a 
balance  of  $48  interest  due  plaintiff  in  1892,  together  with  the 
testimony  of  two  witnesses  that  decedent  had  admitted  that  he 
owed  plaintiff  interest  and  that  plaintiff  was  to  receive  6  per  cent 
on  the  valuation  of  each  20-aGre  tract  conveyed,  precluded  the  court 
on  appeal  from  disturbing  the  verdict  for  plaintiff,  although  there 
was  evidence  showing  the  plaintiff  had  depended  on  decedent  for 
years  and  that  no  payment  of  interest  had  been  made  during  a 
period  of  fifteen  years,  and  notwithstanding  that  plaintiff's  intro- 
duction of  the  deeds  in  evidence  placed  upon  him  the  burden  of 
showing  the  true  consideration,    pp.  215, 216. 

7.  Evidence. — Admissions, — Parol  Evidence. — ^Verbal  admissions 
should  be  received  as  evidence  with  caution,    p.  216. 

From  Wells  Circuit  Court;  Wm.  H.  Eichhorn^ 
Judge. 

Action  by  Samuel  Elliot  against  the  estate  of 
Patrick  H.  Elliot,  deceased,  and  from  a  judgment  for 
plaintiff,  Jack  Elliot,  as  administrator  of  such  estate 
appeals.    Affirmed. 

C.  A.  Henry f  Gus  S.  CondOy  John  R.  Browne  and 
Edwin  C.  Vaughn^  for  appellant. 

Robert  T.  St.  John^  William  H.  Charles^  Willard  B. 
Gemmill^  Ahram  Simmons^  and  David  P.  Long^  for 
appellee. 

MoEAN,  J. — Appellee  recovered  a  judgment  in 
the  court  below  against  the  estate  of  his  son  in  the 
sum  of  $855.68.  From  this  judgment  an  appeal  has 
been  prosecuted  by  appellant,  assigning  as  error  the 
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ovemding  of  his  motioii  for  a  new  trial.  The 
causes  for  a  new  trial,  as  presented  by  appellant's 
brief  for  review,  are :  That  the  verdict  is  not  sustained 
by  sufficient  evidence  and  is  contrary  to  law;  the 
admission  of  incompetent  evidence;  the  giving  of 
instruction  No.  2  on  the  court's  own  motion,  and 
the  refusal  to  give  instruction  No.  7  as  requested  by 
appellant. 

Briefly  the  theory  of  appellant's  right  to  recover 
as  against  his  son's  estate,  and  which  was  embodied 
in  proper  pleadings  is  that  subsequent  to  the  year 
1884,  and  prior  to  the  year  of  1891,  appellee  sold  a 
portion  of  his  real  estate  to  his  three  sons.  This  he 
did  on  account  of  ill  health,  being  unable  to  cultivate 
the  same,  and  being  desirous  of  procuring  an  income 
therefrom  during  the  remainder  of  his  natural  life. 

The  agreement  made  with  his  sons  was  that  as  to 
twenty  acres  to  be  conveyed  to  each  of  his  sons 
respectively,  there  was  to  be  an  income  of  6  per  cent 
on^a  named  consideration  of  $800  to  be  paid  by  the 
sons  each  year  during  the  remainder  of  the  life  of 
appellee.  Appellant's  decedent,  Patrick  H.  Elliot, 
became  the  owner  many  years  before  his  death  of 
the  three  tracts  of  real  estate  burdened  with  the 
covenants  to  pay  the  gross  sum  of  $144  per  year; 
that  many  years  elapsed  without  any  pa3rment  hav- 
ing been  made,  so  that  at  the  date  of  the  death  of 
Patrick  H.  Elliot  there  was  due  appellee  including 
principal  and  interest  the  sum  of  $3,160,  and  the 
further  sum  of  $75,  being  the  purchase  price  of  a 
horse. 

Appellant  earnestly  insists  that  the  evidence  does 
not  support  the  verdict.  This  is  the  principal  reason 
urged  for  reversal  of  the  judgment.  The  other  objec- 
tions to  the  action  of  the  trial  court,  viz.,  the  admis- 
sion of  incompetent  evidence  and  the  giving  and 
refusing  to  give  instructions  partially  embrace  the 
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ground  covered  by  tbe  alleged  error  as  to  the  evi- 
dence being  insufficient   to  support  the  verdict, 
and  as  a  matter  of  convenience  will  be  disi>osed  of 
first.     Instruction  No.   2  as  given  by  the 
!•    court  of  its  own  motion  informed  the  jury  that 
appellant  had  a  right  to  prove  payment  of  any 
sum  or  sums  alleged  in  the  complaint  to  be  due,  with- 
out a  formal  plea  of  payment;  but  the  burden  of 
proof  was  upon  appellant  to  prove  payment  if  he 
relied  upon  the  same  as  a|^  defence.    The  objection 
urged  to  this  instruction  is  that  there  was  no  burden 
of  any  kind  on  appellant  in  a  cause  of  the  character 
being  tried  until  after  appellee  had  established  his 
cause  of  action  by  proof  of  all  material  allegations  of 
his  complaint;  and  that  while  as  an  abstract  proposi- 
tion of  law  the  instruction  might  be  free  from  criti- 
cism, yet  under  the  circumstances  without  further 
explanation  or  qualification,  that  its  tendency  was 
to  mislead  the  jury.    Instruction  No.  1  given  by  the 
court  on  its  own  motion  told  the  jury  that  the 
burden  was  upon  appellee  to  establish  by  a  pre- 
ponderance of  the  evidence  all  the  material  aUega- 
tions  of  his  complaint  before  he  was  entitled  to 
recover.     That  it  was  encumbent  on  api>ellee  to 
prove  by  a  preponderance  of  the  evidence  that  the 
debt  sought  to  be  recovered  or  some  part  of  the  same 
was  due  and  owing.    There  is  evidence  in  the 
2.    record  which  makes  the  instruction  on  pay- 
ment proper,  and,  if  there  is  any  infirmity  by 
the  lack  of  it  being  further  embellished  or  qualified, 
it  was  appellant's  duty  to  have  tendered  an  instruc* 
tion  covering  the  qualifications  which  he  desired. 
Chicago^  efc.,  R.  Co.  v.  Hamerick  (1912),  60 
1.    Ind.  App.  425,  96  N.  E.  649.     When  this 
instruction  is  read  in  connection  with  instruc- 
tion No.  1  given  by  the  court  of  its  own  motion^ 
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the  substance  of  which  is  the  foregoing,  the  instruc- 
tion could  not  have  misled  the  jury. 

Instruction  No.  7  tendered  by  appellant  is  to  the 

effect  that  admissions  made  by  the  decedent  prior 

to  his  death  that  he  was  indebted  to  appellee 

3.  would  not  in  themselves  be  sufficient  to  prove 
the  indebtedness  or  agreement;  that  an 
indebtedness  actually  existed  must  be  established 
by  prima  facie  evidence,  and  if  the  jury  should  find 
that  the  only  evidence  offered  supporting  the  alleged 
contract  were  the  admissions  of  decedent  its  verdict 
should  be  for  appellant.  Instruction  No.  6  given  at 
the  request  of  appellant  informed  the  jury,  among 
other  things,  that  as  to  admissions  testified  to  as 
having  been  made  by  the  decedent  as  to  his  owing 
appellee,  even  if  made,  would  not  entitle  appellee  to 
recover,  unless  he  establish  by  a  preponderance  of 
the  evidence  that  some  amount  was  due  at  the  time 
of  the  decedent's  death.  This  instruction  fully  cov- 
ers the  matters  included  in  instruction  No.  7  as 
refused,  when  read  in  connection  with  instructions 
Nos.  1,  2  and  3  given  at  the  request  of  appellant, 
which,  in  substance,  informed  the  jury  that  all  verbal 
negotiations  between  appellee  and  Patrick  H.  Elliot 
in  relation  to  the  conveyance  of  the  real  estate 
merged  and  became  a  part  of  the  deed,  which  was  the 
best  evidence,  and  which  could  not  be  altered  by 
parol  evidence,  except  the  consideration  might  be 
explained;  but  even  parol  evidence  could  not  be 
resorted  to  for  this  purpose  unless  the  consideration 
for  the  deed  as  explained  actually  entered  into  or 
antedated  the  execution  and  delivery  of  the  deed; 
that  a  subsequent  arrangement  to  the  execution 
of  the  deed,  whereby  Patrick  H.  Elliot  was  to  pay 
so  much  per  year  to  his  father,  unless  a  part  of  the 
original  consideration  for  the  execution  of  the  deed, 
would  not  be  binding  on  appellant;   that  the  con- 
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sideration  must  have  been  agreed  upon  at  the  time 
or  before  the  execution  of  the  deed,  and  if  the  evi- 
dence failed  to  so  establish  this  fact  the  jury  would 
not  be  warranted  in  finding  that  the  payment  of 
interest  on  the  named  consideration  of  $800  for  the 
execution  of  the  deed  entered  into  the  consideration 
of  the  same;  and,  further,  if  appellee  failed  to  prove 
by  a  preponderance  of  the  evidence  when  the  alleged 
agreement  to  pay  interest  was  made,  or  that  there 
was  no  evidence  as  to  when  the  same  was  made,  the 
presumption  was  that  the  true  consideration  was 
stated  in  the  deed.  The  value  of  admissions  as 
evidence  so  far  as  they  relate  to  the  question  under 
consideration  in  this  cause,  and  how  far  parol  testi- 
mony might  be  resorted  to  to  explain  the  considersr- 
tion  named  in  this  deed  were  specifically  covered 
when  the  instructions,  the  substance  of  which  is  the 
foregoing,  are  read  as  an  entirety,  and  were  quite  as 
favorable  to  appellant  as  the  law  would  warrant. 
No  error  was  committed  by  the  trial  court  in  refus- 
ing to  give  instruction  No,  7  as  tendered  by  appel- 
lant. 

Under  the  statute,  the  claimant  was  a  competent 

witness  on  his  own  behalf  to  testify  concerning 

matters    testified   to   by   witnesses   for   the 

4.  estate  as  to  conversations  with  the  claimant 
and  not  had  in  the  presence  of  the  decedent. 

This  was  the  extent  of  appellee's  testimony,  hence 
there  was  no  error  committed  by  the  trial  court  in 
this  respect.  §523  Bums  1914,  §500  R.  S.  1881; 
Atkinson  v.  Maris  (1907),  40  Ind.  App.  718,  81 
N.  E.  745. 

Is  the  verdict  supported  by  the  evidence?     A 

presentation  of  this  question  must  be  approached 

keeping  in  view  the  principle  of  our  practice 

5.  that,  on  appeal,  the  appellate  tribunal  will 
not  weigh  the  evidence,  and  wiU  not  disturb 
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the  verdict  if  there  is  any  evidence  to  support  each 
material  fact  on  which  the  verdict  rests ;  and  in  this 
connection,  it  is  sufficient  to  uphold  the  verdict  if 
the  evidence  suppUes  such  reasonable  grounds  for 
inferring  facts  essential  to  a  recovery,  Abelman  v. 
Haehnel  (1914),  57  Ind.  App.  15,   103  J^.  E.  869. 

The  deeds  of  conveyance  executed  by  appel- 
6.     lee  to  his  sons  are  silent  as  to  the  agreement 

contended  for  by  him,  and  the  establishment 
of  which  by  proper  proof  is  essential  to  support  the 
verdict.  It  is  argued  by  appellant  that  the  intro- 
duction of  the  deeds  in  evidence  by  appellees  made 
out  a  prima  facie  case  against  himself  as  to  what 
constituted  the  true  consideration  for  their  execu- 
tion. And  to  sustain  his  claim  that  the  considera- 
tion was  other  than  named  in  the  deed,  it  became 
necessary  for  him  to  overthrow  the  recitals  in  the 
deed  as  to  the  consideration  and  establish  a  new 
consideration  as  averred,  and  that  a  different  con- 
sideration from  that  named  in  the  deed  had  been 
agreed  upon  before  or  at  the  time  of  the  execution  of 
the  deed,  and  was  the  consideration  upon  which  the 
deeds  rested.  Hayes  v.  Peck  (1886),  107  Ind.  389,  8 
N.  E.  270;  Levering  v.  Shockey  (1885),  100  Ind.  558; 
Lotory  v.  Downe  (1898),  150  Ind.  364,  50  N.  E.  79. 

A  sister  of  the  decedent  testified  that  she  heard 
her  brother,  Pat,  say  on  July.7, 1899,  in  the  presence 
of  Mr.  Weeks  and  Mr.  Devore  that,  *'We  were  to 
pay  6  per  cent  on  $800";  that  the  twenty  he 
got  of  Will  and  the  east  forty  were  to  pay  6  per  cent 
on  $800  as  to  each  twenty.  Mr.  Weeks  testified  that 
in  July,  1899,  the  deceased  told  him  that  he  owed  his 
father  some  interest,  as  his  father  was  to  receive  6. 
I)er  cent  interest  on  $800  for  each  twenty-acre  tract 
as  long  as  he  lived,  and  that  the  decedent  owned  the 
three  twenties  at  that  time.  Outside  the  deeds  of 
conveyance  there  is  no  further  written  evidence  that 
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throws  light  on  the  transaction  other  than  a  memo- 
randum taken  from  a  book  kept  by  the  decedent 
during  his  lifetime,  which  refers  to  a  settlement 
between  himself  and  his  father,  and  reads  as  fol- 
lows: ''All  the  above  accounts  were  included  in  the 
settlement^  of  Samuel  and  P.  H.  E.,  dated  February 
28,  1892,  which  settlement  shows  as  a  result  that 
P.  H.  E.  had  paid  Samuel  all  due  on  all  accounts. 
And  $48  as  interest  on  $800,  which  was  to  be  applied 
to  the  year  of  1892,  and  this  settlement  made  the 
accounts  balance  except  interest  of  $48  per  year  on 
$800.    P.  H.  EUiot." 

The    caution    with    which    admissions    verbally 

made  should  be  received  as  a  class  of  evidence  is 

fully  recognized  by  courts  and  the  writers  of 

7.    text-books  on  evidence.     1  Elliott,  Evidence 

§242;  Pence  v.   Makepeace    (1879),   65  Ind. 

345;  Chandler  v.  Schoonover  (I860),  14  Ind.  324. 

Appellant's  argument,   when  closely  analyzed,   is 

not  that  there  is  in  reality  no  evidence  to 

6.  support  the  contract  as  to  the  payment  of  the 
consideration  contended  for  by  appellee,  but 
that  on  account  of  the  weakness  of  the  evidence  and 
the  safeguards  thrown  around  estates  of  the  dead 
by  the  courts,  where  the  payment  of  claims  such 
as  under,  consideration  are  sought  to  be  enforced, 
the  verdict  should  not.be  allowed  to  stand,  espe- 
cially in  view  of  the  fact  that  the  evidence  discloses 
that  appellee  informed  two  of  his  grandchildren,  long 
before  the  death  of  their  father,  that  their  father 
had  i)aid  him  all  he-  owed  and  more  too,  that  he  had 
been  depending  on  him  for  years,  that  he  had  been 
good  to  him  and  their  grandmother;  and  that 
the  only  denial  made  to  this  by  the  claimant  was 
that  he  did  not  remember  making  such  statements 
to  his  grandchildren.  It  is  further  pressed  in  this 
connection  that  Patrick  H.  Elliot  lived  in  dose 
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proximity  to  his  father  for  twenty  years;  that 
scarcely  a  day  had  passed  that  he  did  not  visit  his 
father  and  mother,  and  that  his  father  was  not  in 
such  circumstances  that  he  could  well  afford  to  have 
treated  the  income  of  $144  per  year  so  lightly  as  to 
let  it  run  during  a  course  of  fifteen  years.  As  to 
this  latter  contention,  the  record  discloses  that  Pat- 
rick H.  Elliot  and  his  father  were  on  the  best  of 
terms,  and  that  there  was  no  want  of  filial  duty  and 
respect  on  the  part  of  the  son  to  his  father  and 
mother.  The  fact,  however,  that  the  claim  was  per- 
mitted to  run  during  the  course  of  many  years  with- 
out disclosing  any  circumstances  why  the  payment 
had  not  been  pressed  is  an  argument,  no  doubt,  that 
was  not  overlooked  in  presenting  the  cause  to  the 
jury,  as  the  weighing  of  these  circumstances  was 
exclusively  within  its  province.  Recurring  to  the 
former  contention  that  the  verdict  should  not  stand 
on  account  of  its  not  being  sufficiently  supported  as 
to  the  establishment  of  the  contract,  there  should  be 
considered  in  this  connection  that  at  the  time  of  the 
making  of  the  purported  memorandum  by  Patrick 
H.  Elliot,  disclosing  a  settlement  between  himself 
and  his  father,  he  was  the  owner  then  of  but  one 
tract  of  the  real  estate ;  and  the  memorandum  is  sub- 
ject to  the  inference  that  the  settlement  was  not 
final,  and  that  the  payment  of  $48  per  year  as  men- 
tioned therein  was  a  continuing  one. 

The  execution  of  the  deeds  being  uneontro- 
verted,  and  taking  into  consideration  the  relation  of 
the  parties  and  all  the  surrotmding  circumstances, 
together  with  the  verbal  admissions  testified  to  on 
the  part  of  the  decedent  and  the  written  memo- 
randum, as  aforesaid,  we  can  not  say  that  there  was 
no  evidence  establishing  the  contract.  The  nature 
and  character  of  the  cause  is  such  that  when  it 
came  before  the  able  trial  court  on  the  motion  for  a 
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new  trial,  where  it  had  the  right  to  weigh  the  evi- 
dence, which  is  not  within  our  province,  a  new  trial, 
no  doubt,  would  have  been  granted  if  a  correct  result 
had  not  been  reached.  Since  this  cause  was  appealed 
and  before  the  date  of  submission,  the  appellee, 
Samuel  Elliot,  died  and  one  Henry  Munea  was 
appointed  administrator  of  appellee's  estate,  and  as 
such  administrator  was  properly  substituted  as  the 
appellee  in  this  court  on  October  1, 1914.  Judgment 
afiOrmed. 

Note. — Reported  in  111  N.  E.  813.  As  to  admissibility  of  decla- 
rations of  deceased  persons,  see,  94  Am.  St.  673.  As  to  competency  of 
a  coparty  of  decedent's  representative  to  testify  as  to  transaction  with 
decedent,  see  17  Ann.  Cas.  216.  See,  also,  under  (1)  38  Cyo  1748, 
1778;  (2)  38  Cyc  1693;  (3)  38  Cyc  1711;  (4)  40  Cyc  2330;  (5)  4  C.  J. 
850;  3  Cyo  348. 


CoNDER  V.  Griffith. 

[No.  8,981.    Ffled  March  10,  1916.] 

1.  Negligence.  —  Driving  AvtomohHe.  —  Violation  of  SUUvle.  — 
Instructions. — ^Where  the  complaint  charged  negligence  in  the  driv- 
ing of  an  automobile  east  on  the  left  side  of  the  street  and  at  the  rate 
of  twenty  miles  an  hour  in  violation  of  the  State  law,  so  as  to 
strike  and  injure  plaintiff  as  he  stepped  from  in  front  of  a  stand- 
ing street  car  which  was  facing  east,  an  instruction,  based  on 
§10468  Bums  1908,  Acts  1907  p.  558,  advising  the  jury  that  the  law 
provides  that  any  person  operating  a  motor  vehicle  upon  meeting 
a  person  riding,  leading  or  driving  a  horse,  etc.,  upon  any  publio 

*  highway,  shall  not  operate  it  at  a  speed  exceeding  six  miles  an  hour, 
and  that  a  violation  of  the  statute  constituted  negligence  for  which 
defendant  was  liable,  if  plaintiff  was  free  from  contributory  negli- 
gence, was  erroneous,  since  the  provisions  of  the  statute  referred  to 
had  no  application  to  the  case.   p.  221. 

2.  Negligence. — Driving  AtUomohUe, — ViolcUion  of  Ordinance. — 
Evidence. — Instructions. — Jury  Question. — ^Under  a  charge  of  negli- 
gence in  driving  an  automobile  east  on  the  left  side  of  the  street  in 
violation  of  a  city  ordinance  making  it  unlawful  for  vehicles  to  be 
driven  over  and  along  the  left  side  of  any  street  and  requiring  riders 
and  drivers  to  "keep  as  nearly  as  practicable  to  the  right  side  of  the 
street",  thereby  causing  such  automobile  to  strike  plaintiff  as  he 
stepped  to  the  left  side  of  the  street  from  in  front  of  a  standing 
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street  car  which  was  facing  east,  an  instruction  that  the  violation  of 
sach  ordinance  was  negligence  for  which  plaintiff  could  recover  in 
the  absence  of  contributory  negligence,  was  erroneous  in  view  of 
evidence  showing  that  the  street  car  was  not  at  a  regular  stopping 
place  and  that  the  portion  of  the  street  to  the  right  was  blocked 
by  a  lumber  wagon,  since  under  such  circumstances  it  was  for  the 
jmy  to  determine  whether  it  was  practicable  for  defendant  to  pass 
on  the  right,  and  if  not  practicable  his  driving  to  the  left  was 
not  actionable  negligence,    p.  222. 

3.  Words  and  Phrases. — "FeAicZe". — ^The  word  "vehicle"  as  used 
in  statutes  or  ordinances  regnilftting  traffic,  means  any  carriage  or 
conveyance  used  or  capable  of  being  used  as  a  means  of  transportar 
tion  on  land,  but  ordinarily  does  not  include  locomotives,  cars  and 
street  cars  operated  over  a  permanent  track  in  the  absence  of  an 
intention  to  that  effect  clearly  expressed,    p.  223. 

4.  Trial. — Instructions. — Requisites, — Instructions  should  not  only 
state  correct  principles  of  law  but  they  should  also  be  applicable  to 
the  issues  and  facts,    p.  223. 

6.  Negligence. — Violation  of  StcUtUe  or  Ordinance. — Negligence 
Per  Se. — Exceptions. — ^As  a  general  rule  the  violation  of  a  statute 
or  ordinance  which  is  the  proximate  cause  of  an  injury  is  negligence 
per  se,  but  there  may  be  facts  and  circumstances  which  will  excuse 
a  technical  violation  and  render  it  improper  for  the  court  to  declare 
as  a  matter  of  law  that  such  violation  constitutes  actionable 
negligence,    p.  223. 

6.  Statutes.  —  Ordinances,  —  Traffic  RegtUcUions.  —  Construction. 
— Statutes  and  ordinances  regulating  traffic  in  public  streets  or 
highways  should  receive  a  reasonable  construction  consistent  with 
the  purpose  of  their  enactment  and  the  practical  difficulties  that 
arise  in  their  application  to  particular  cases,    p.  224. 

From  Superior  Court  of  Marion  County  (91,108) ; 
Pliny  W.  Bartholomew,  Judge. 

Action  by  Howard  Grifilth  against  Croel  P. 
Conder.  From  a  judgment  for  plaintiff,  the  defen- 
dant appeals.    Reversed. 

Earl  R.  Conder j  for  appellant. 
M .  L.  Clawson,  for  appellee. 

Felt,  P.  J. — ^This  is  an  appeal  from  a  judgment 
obtained  by  appellee  against  appellant  for  personal 
injuries,  alleged  to  have  been  caused  by  appellant's 
negUgence  in  driving  his  automobile  into  and  against  ^ 
appellee  while  he  was  crossing  a  street  in  the  city  of 
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Indianapolis.  The  errors  assigned  and  relied  on  for 
reversal  are,  the  overruling  of  appellant's  motions 
for  judgment  on  the  answers  to  interrogatories  and 
for  a  new  trial. 

The  complaint  was  in  two  paragraphs  on  which 
issues  were  joined  by  general  deilial.  The  facts  dis- 
closed by  the  complaint  are  as  follows:  On  May  1, 
1912,  appellee  was  employed  by  the  Indianapolis 
Traction  and  Terminal  Company,  as  a  motorman. 
The  company  owned  and  operated  a  double-track 
car  line  running  east  and  west  on  East  10th  Street, 
in  the  city  of  Indianapolis.  The  south  track  was 
used  by  east  bound  cars  and  the  north  track  byVest 
bound  cars.  On  the  day  in  question  api>ellee  was 
operating  an  east  bound  car  and  stopped  it  opposite 
a  fire-engine  house  located  on  the  north  side  of  the 
street.  When  the  car  stopped  he  alighted  and  started 
to  cross  in  front  of  the  street  car  on  his  way  to  the 
engine  house  when  appellant  approached  from  the 
west  and  collided  with  him.  The  negligence  charged 
in  each  paragraph  of  complaint  is  that  appellant 
negligently  and  carelessly  drove  his  automobile  on 
the  north  side  of  said  street  and  negligently  and 
carelessly,  and  in  violation  of  the  State  law,  drove 
the  automobile  east  on  the  left  side  of  the  street  and 
at  the  rate  of  twenty  miles  an  hour,  and  without 
knowledge  or  warning,  ran  against,  upon  and  over 
appellee  thereby  inflicting  the  injuries  of  which  he 
complains.  The  first  paragraph  also  charges  that 
such  conduct  was  in  violation  of  a  certain  ordinance 
of  the  city  of  Indianapolis,  then  in  full  force  and 
effect,  which  provides  that  it  shall  be  unlawful  for  all 
riders  and  drivers  of  vehicles  whethpr  such  vehicles 
are  drawn  or  propelled  by  animal  or  other  power,  to 
ride  or  drive  on,  over  and  along  the  middle,  or  on, 
over  and  along  the  left  side  of  any  street  in  the  city 
of  Indianapolis,  except  in  the  necessary  act  of  cross- 
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ing  the  same,  or  of  i>a8sing  a  vehicle  going  in  the 
same  direction;  that  all  such  riders  and  drivers  shall 
keep  as  nearly  as  practicable  to  the  right  of  such 
sireet,  but  the  provisions  of  this  section  shall  not 
apply  to  street  railways.  That  any  such  person 
using  any  of  the  streets  of  the  city  of  Indianapolis 
when  met  by  any  other  vehicles,  shall  keep  to  the 
right,  and  when  overtaken  by  any  vehicle  shall  like- 
wise keep  to  the  right,  allowing  such  rider  or  driver 
to  pass  him  to  the  left,  so  as  to  permit  such  vehicles 
to  pass  free  and  uninterrupted. 

Under  tiie  assignment  that  the  court  erred  *  in 
overruling  appellant's  motion  for  a  new  trial,  appel- 
lant contends  that  the  court  erred  in  giving  to 

1.  the  jury  instruction  No.  11  which  is  as  fol- 
lows: "It  is  provided  by  the  law  of  our 
State  as  follows:  That  any  person  or  persons  oper- 
ating a  motor  vehicle,  shall,  upon  meeting  any  per- 
son or  persons  riding,  leading,  or  driving  a  horse, 
horses,  or  other  draft  animals,  or  other  farm  animals 
on  any  public  highway,  hot  operate  it  at  a  speed  to 
exceed  six  miles  an  hour.  A  violation  of  this  law  is 
negligence,  and  if  you  find  from,  a  fair  preponderance 
of  the  evidence  in  this  case  that  the  defendant  vio- 
lated this  law  and  that  the  plaintiff  did  not  con- 
tribute to  his  injury  in  any  degree  by  his  want  of 
ordinary  care  and  prudence,  and  such  want  of  care 
and  negligence  was  the  proximate  cause  of  plain- 
tiff's injury  then  your  finding  should  be  for  the 
plaintiff."  The  act  of  1907  (Acts  1907  p.  558, 
§10468  Bums  1908),  in  force  when  the  alleged  injury 
was  received,  provides  as  follows:  "That  any  per- 
son or  persons  operating  a  motor  .vehicle  shall,  upon 
meeting  any  person  or  persons  riding,  leading  or 
driving  a  horse,  horses  or  other  draft  animals  or 
other  farm  animals  on  any  public  highway,  pro- 
ceed at  a  speed  not  to  exceed  six  miles  per  hour  until 
past  such  horses,  or  other  draft  animals  or  other 
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farm  animals,  and  upon  request  or  signal  by  putting 
up  the  hand  from  any  such  person  or  persons  so 
riding,  leading  or  driving  any  horse,  horses  or  other 
draft  animals  or  other  farm  animals  (if  in  sufficient 
light  for  such  signal  to  be  perceptible)  imme- 
diately bring  his  motor  vehicle  to  a  stop  and  remain 
stationary  so  long  as  may  be  reasonable  to  allow 
such  horse,  horses  or  other  draft  animals  or  other 
farm  animals  to  pass."  Another  section  of  the 
statute  then  in  force  limited  the  speed  of  automo- 
biles to  eight  miles  an  hour  in  the  business  and  closely 
built  up  part  of  the  city  and  to  fifteen  miles  per  hour 
in  other  portions  of  the  city.  The  complaint  charges 
that  appellant  was  operating  his  automobile  in  viola- 
tion of  the  State  law,  and  that  the  court  by  instruc- 
tion No,  1 1  told  the  jury  that  he  was  negligent  if  he 
violated  the  foregoing  statute  which  limits  speed  to 
six  miles  per  hour  under  the  conditions  specified; 
that  if  such  negligence  was  the  proximate  cause  of 
appellant's  injury  he  could  recover,  if  he  was  not 
himself  guilty  of  contributory  negligence.  The  pro- 
visions of  the  statute  referred  to  in  the  instruction 
have  no  application  to  the  case  made  by  the  com- 
plaint or  the  evidence  and  it  was  therefore  error  to 
give  the  instruction.  Baltimore,  etc.,  R.  Co.  v.  Peck 
(1913),  53  Ind.  App.  281,  285,  100  N.  E.  674; 
Indiana  R.  Co.  v.  Maurer  (1903),  160  Ind.  25,  31, 
25  N.  E.  156;  Indianapolis  Traction,  etc.^  Co.  v. 
Mathews  (1912),  177  Ind.  88,  107,  97  N.  E.  320. 

Instruction  No.  12  given  by  the  trial  court  relates 
to  certain  provisions  of  the  city  ordinance  men- 
tioned in  the  complaint,  to  the  ieffect  that  it 

2.     shall  be  unlawful  for  vehicles  drawn  by  animal 

or  other  power  to  ride  or  drive  on,  over  and 

along  the  middle  or  on,  over  and  along  the  left  side  of 

any  street,  etc.,   "except  in  the  necessary  act  of 

crossing  the  same  or  passing  a  vehicle  going  in  the 
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same  direction;  and  all  such  riders  and  drivers  shall 
keep  as  nearly  as  practicable  to  the  right  side  of  the 
street,  but  the  provision  of  this  section  shall  not 
apply  to  street  railways."  A  vehicle  is  any  carriage 
or  conveyance  used  or  capable  of  being  used 

3.  as  a  means  of  transportation  on  land.  The 
word  "vehicle"  will  not  ordinarily  ii^clude  locomo- 
tives, cars  and  street  cars  which  run  and  are  oper- 
ated only  over  and  upon  a  permanent  track,  or 
fixed  way,  and  it  will  not  be  held  to  include  them 
unless  the  context  of  the  ordinance  or  statute  clearly 
indicates  an  intention  to  .  do  so.  8  Words  and 
Phrases  7284;  Century  Diet.  "Vehicle";  Whitaker  v. 
Eighth  Ave.  R.  Co.  (1873),  51  N.  T.  295,  298; 
Heib  V.  Town  of  Big  Flats  (1901),  66  App.  Div.  88, 
73  N.  T.  Supp.  86,  87;  Baltimore,  etc.,  R.  Co.  v. 
District  of  Columbia  (1897),  10  App.  Cas.  (XJ.  S.) 
Ill,  120;  Duckwall  v.  City  of  New  Albany  (1865) ,"25 
Ind.  283,  286;  Mercer  v.  Corbin  (1889),  117  Ind. 
450,  454,  20  N.  E.  132,  10  Am.  St.  76,  3  L.  R.  A.  221. 

The  court  told  the  jury  that  a  violation  of  this 
2.     ordinance  by  appellant  was  negligence  and,  if 

such  negligence  was  the  proximate  cause  of 
appellee's  injury,  he  could  recover  unless  he  was 
guilty  of  negligence  contributing  to  his  injury.  The 
Tindisputed  evidence  shows  that  when  the  street  car 
stopped  at  the  engine  house,  which  was  not  a  regular 
stop  for  taldng  on  and  discharging  passengers,  the 
passageway  on  the  right  or  south  side  of  the  street 
was  blocked  by  a  lumber  wagon  at  the  time  opposite 
the  street  car.    Instructions  should  not  only  state 

correct  principles  of  law  but  they  should  be 

4.  applicable  to  the  issues  and  facts  of  the  partic- 
ular case  in  which  they  are  given.  Instruc- 
tion No.  12  states  correctly  an  abstract  propo- 

5.  sition  of  law,  for  the  general  rule  is  that  the 
violation  of  a  statute  or  ordinance  which  is  the 
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proximate  cause  of  an  injury  is  negligence  per  se. 
Hamilton^  Harris  &  Co.  v.  Larrimer  (1915),  183  Ind. 
429,  105  N.  E.  43;  Cincinnati,  etc.^  R.  Co.  v.  Buder 
(1885),  103  Ind.  31,  37,  2  N.  E.  138;  Cincinnati, 
etc.,  R.  Co.  y.  Hiltzhauer  (1885),  99  Ind.  486,  487; 
Louisville,  etc.,  R.  Co.  v.  Davis  (1893),  7  Ind.  App. 
222,  232,  33  N.  E.  451.  While  the  general  rule  is  as 
above  stated,  and  the  violation  of  such  statute  or 
ordinance  is  prima  fade  negligence  per  se,  never- 
theless there  may  be  facts  and  circumstances  which 
will  excuse  a  technical  violation  of  an  ordinance  or 
statute  and  render  it  improper  for  the  court  to 
declare  as  a  matter  of  law  that  such  violation  con- 
stitutes actionable  negligence.  It  may  be  said  that 
facts  which  will  excuse  such  technical  violation  must 
result  from  causes  or  things  beyond  the  control  of  the 
person  charged  with  the  violation.  In  such  instances 
there  may  or  may  not  be  actionable  negligence  and 
it  is  a  question  of  fact,  to  be  determined  by  the  court 
or  jury  trying  the  case,  from  all  the  facts  and  cir- 
cumstances shown  by  the  evidence,  (1)  whether 
there  was  a  sufficient  and  reasonable  excuse  for  such 
violation,  and  (2)  whether  in  doing,  or  omitting  the 
act  complained  of,  the  defendant  was  in  fact  guilty 
of  actionable  negligence.  We  do  not  find  any  direct 
authority  for  so  stating  the  foregoing  exception  to 
the  general  rule  that  the  violation  of  a  statute,  or 
ordinance  resulting  in  an  injury,  is  negligence  per  se, 
but  reasoning  by  analogy,  and  on  principle,  such 
exception  should  be  recognized,  is  reasonable,  and 
tends  to  promote  justice  and  the  practical  enforce- 
ment of  the  spirit  and  purpose  of  the  statutes  and 
ordinances  to  which  reference  is  made.  Such  ordi- 
nances and  statutes  as  the  one  now  under  con- 
6.  sideration  should  receive  a  reasonable  con- 
struction consistent  with  the  purpose  of  their 
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enactment  and  the  practioal  difficulties  tliat  arise  in 
their  application  to  particular  cases. 

In  the  case  at  bar,  the  undisputed  fact  of  the 

obstruction  on  the  south  side  of  the  street  opposite 

the  street  car  should  have  been  taken  into 

2.    account  and  the  question  should  have  been 
submitted  to  the  jury  to  determine  as  a  ques- 
tion of  fact,  (1)  whether  under  the  circumstances 
appellant  had  a  reasonable  excuse  for  driving  on  the 
left  side  of  the  car  contrary  to  the  provisions  of  the 
ordinance,  and  if  so,  whether  in  so  doing  he  exer- 
cised reasonable  and  ordinary  care  for  the  safety  of 
others  upon  the  street.    In  Indianapolis  St  R.  Co. 
v.  Slifer  (1905),  35  Ind.  App.  700,  74  N.  E.  19,  this 
court  considered  a  case  involving  the  ordinance  now 
mider  consideration  and  after  setting  out  its  pro- 
visions said:    "The  court  instructed  the  jury  that  if 
it  found  such  ordinance  to  have  been  in  force,  and 
that  at  the  time  of  the  accident  appellee  was  travel- 
ing upon  the  left  side  of  the  street  in  violation 
thereof,  then  he  would  be  guilty  of  such  contribu- 
tory negligence  as  would  bar  his  recovery  for  dam- 
ages received  while  thus  violating  such  ordinance 
and  received  in  consequence  of  such  violation,  unless 
it  shoidd  also  find  that  the  right  side  of  the  street 
was  in  such  condition  as  to  render  it  impracticable 
or  unsafe  to  travel  thereon,  in  which  case  he  would 
not  be  chargeable  with  negligence  solely  because  he 
was  traveling  on  the  left  side  of  the  street.     The 
ordinance  required  drivers  of  vehicles  Ho  keep  as 
nearly  as  practicable  to  the  right  side  of  such  street.' 
If  appellee  did  this,  there  was  no  violation  either  of 
the  letter  or  the  spirit  of  the  ordinance.     The  ordi- 
nance itself  contemplated  conditions  under  which  its 
observance  would  not  be  practicable.     Whether  he 
did  it  or  not  was,  under  the  evidence,  a  question  of 
Vol.  61—15 
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fact."  As  bearing  somewhat  on  the  question  by 
analogy,  see,  also,  Young  v.  Citizens  St.  R.  Co. 
(1897),  148  Ind.  54,  63,  44  N.  E.  927,  47  N.  E.  142; 
Marsh  v.  Boy  den  (1912),  33  R.  I.  519,  524,  82  Atl. 
393,  40  L.  R.  A.  (N.  S.)  582;  Siddall  v.  Jansen 
(1897),  168  111.  43,  48  N.  E.  191,  39  L.  R.  A.  112, 
114;  29  Cyo  436;  1  Thompson,  Negligence  §§1289, 
1290,  1306,  1307. 

We  have  examined  the  answers  to  the  interrog- 
atories and  do  not  think  the  court  erred  in  over- 
ruling the  motion  for  judgment  thereon.  In  any 
event,  on  the  record  presented,  we  think  the  ends  of 
justice  will  be  subserved  by  ordering  a  new  trial  of 
the  case.  The  judgment  is  therefore  reversed 
with  instructions  to  sustain  appellant's  motion  for  a 
new  trial.  Ibach,  G.  J.,  Caldwell,  Moran,  Hottel 
and  Shea,  JJ.,  concur. 

Note. — Reported  in  111  N.  E.  816.  As  to  temporary  street 
obstructions  and  encroachments,  see  107  Am.  St.  248.  As  to  statu- 
tory duty  and  liability  of  person  operating  automobile  in  street,  see 
1  L.  R.  A.  (N.  S.)  223;  4  L.  R.  A.  (N.  S.)  1130.  As  to  effect  of  viola- 
tion of  statute  or  ordinance  regulating  speed  limit  of  automobiles  in 
street,  as  negligence,  see  25  L.  R.  A.  (N.  S.)  40.  As  to  violation  of 
statute  or  ordinance  not  intended  for  plaintiff's  benefit  as  actionable 
negligence,  see  9  Ann.  Cas.  427;  Ann.  Cas.  1912  D  1106.  As  to  rights 
and  duties  of  persons  driving  automobiles  in  highways,  see  13  Ann. 
Cas.  463;  21  Ann.  Cas.  64^.  See,  also,  under  (1)  28  Cyc  646;  (2) 
29  Cyo  646;  (3)  39  Cyc  1125;  (4)  38  Cyo  1612;  (5)  29  Cyo  436,  439; 
(6)  36  Cyo  1110. 


Murphy  v.  State  op  Indiana. 

[No.  9,432.    Filed  Mazch  10,  1916.] 

Appeal. — Findings  of  Jtwenile  Court. — Form, — Sufficiency. — ^The 
statute  (§1635  Bums  1914,  Acts  1907  p.  221)  permits  a  less  formal 
and  technical  procedure  in  the  taking  of  appeals  from  the  juvenile 
court  than  is  customary  in  other  proceedings;  hence  si)ecial  find- 
ings from  t!hat  court,  though  prefaced  by  the  statement  that  "the 
evidence  of  the  State  showed  the  following  faots",  followed  by 
findings  of  fact,  including  the  faot  that  defendant  had  invited  a 


NOVEMBER  TERM.  1915.  227 


Murphy  v.  State — 61  Ind.  App.  226. 


boy  under  the  age  of  sixteen  years  into  his  saloon,  gave  him  beer 
and  permitted  him  to  remain  therein,  were  not  objectionable  as  not 
being  findings  of  facts  but  merely  a  statement  of  what  was  shown  by 
the  evidence  on  one  side  and,  although  the  use  of  the  words  "evi- 
dence of  the  State"  is  to  be  condemned,  the  findings  were  sufficient 
to  sustain  the  conclusion  that  defendant  was  guilty  of  contributing 
to  the  delinquency  of  a  boy  under  the  age  of  sixteen  years,  in  view 
of  the  presumption  indulged  on  apx)eal  that  the  trial  court  per- 
formed its  duty  to  consider  all  the  evidence  before  it. 

Prom  Juvenile  Court  of  Marion  County  (10,292a) ; 
Frank  J.  Lahr,  Judge. 

Prosecution  by  the  State  of  Indiana  against 
Martin  J.  Murphy.  From  a  judgment  of  convic- 
tion, the  defendant  appeals.    Affirmed. 

Holmes  &  McCallistery  for  appellant. 

Evan  B.  Stotsenburg^  Attorney-General,  Alvah 
J.  RuckeVy  Horace  M.  Kean^^  Leslie  R.  Naftzger^ 
Omer  S.  Jackson  and  Wilbur  T.  Gruber^  for  the  State. 

Ibach,  C.  J. — This  is  an  appeal  from  a  judgment 
rendered  against  appellant  for  contributing  to  the 
delinquency  of  a  boy  under  sixteen  years  of  age. 
Appellant  requested  the  judge  to  certify  the  facts  of 
the  case  to  this  court  in  the  form  of  a  special  find- 
ing of  facts,  and  to  state  his  conclusions  of  law  there- 
on, for  the  purposes  of  appeal,  under  §1635  Bums 
1914,  Acts  1907  p.  221.  The  court  prefaced  its  find- 
ing as  follows:  "The  defendant  in  the  above 
entitled  cause  having  prayed  an  appeal  from  the 
judgment  rendered  against  him  in  the  juvenile 
court  of  Marion  county,  to  the  Appellate  Court  of 
Indiana,  and  having  requested  that  the  judge  of 
said  juvenile  court  make  a  special  finding  of  facts 
in  said  cause,  and  certify  the  same,  as  is  provided  by 
law,  the  judge  of  said  juvenile  court  does  now  make 
the  following  finding  of  facts  in  said  cause,  to  wit: 
The  evidence  of  the  state  showed  the  following 
facts:  (1)  That  the  defendant,  Martin  J.  Murphy, 
was  on  or  about  July  27,  1015,  the  owner  of  a  saloon 
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at  No.  533  West  Maryland  Street,  in  the  city  of 
Indianapolis,  Marion  County,  Indiana.  *  *  ♦ 
(3)  That  during  the  evening  of  said  day,  while  said 
defendant  was  in  charge  and  control  of  said  saloon, 
he,  said  defendant,  requested  and  encouraged  one 
Gordon  Roe,  a  boy  under  the  age  of  sixteen  years,  to 
enter  and  remain  in  said  saloon.'*  There  are  fifteen 
other  findings  of  fact,  upon  which  the  court  stated 
as  a  conclusion  of  law  that  the  defendant  was  guilty 
of  the  offense  of  contributing  to  the  delinquency  of  a 
boy  under  the  age  of  sixteen  years.  The  findings 
above  set  out  are  given  merely  to  show  generally 
the  maimer  in  which  the  court's  findings  were  stated. 
The  assignment  of  error  is  the  only  one  permitted 
under  §1635  Bums  1914,  supra^  relative  to  appeals 
from  the  juvenile  court,  namely,  that  the  decision 
of  the  court  is  contrary  to  law.  Appellant's  conten- 
tions are,  "What  purports  to  be  the  special  finding 
of  facts  made  up  and  certified  by  the  judge  of  the 
juvenile  court,  is  a  mere  recitation  of  the  evidence 
introduced  by  the  State,"  and,  "There  is  no  finding 
as  to  what  the  facts  really  were,  but  only  a  state- 
ment as  to  what  was  shown  by  the  evidence  on  one 
side  of  the  case.  This  is  not  sufficient."  We  are  not 
disposed  to  agree  with  appellant's  contention  that 
the  findings  of  the  judge  state  evidence  only,  and 
not  facts.  The  statute  permits  a  less  formal  and 
technical  procedure  in  the  taking  of  appeals  from 
the  juvenile  court,  than  is  customary  in  other  pro- 
ceedings. The  judge  states  that  he  "does  now  make 
the  following  finding  of  facts,"  to  wit,  "the  evidence 
of  the  State  showed  the  following  facts."  No  objec- 
tion could  be  made  to  the  finding  if  this  latter  clause 
were  omitted.  But  what  effect  is  to  be  given  it? 
It  is  merely  equivalent  to  the  judge's  saying  that 
the  "evidence  showed  certain  conditions,  which  I 
fijid  to  be  facts,  that  is,  to  be  actually  existent." 
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If,  for  example,  the  judge  had  said  that  the  evidence 
showed  that  Murphy  gave  Roe  a  glass  of  beer,  this 
woidd  have  been  merely  the  finding  of  evidence. 
American  Bonding  Co.  v.  State^  ex  rel.  (1907),  40 
Ind.  App.  669,  82  N.  E.  648.  But  when  the  judge 
said  that  the  evidence  showed  the  fact  that  Murphy 
gave  Roe  a  glass  of  beer,  this  meant  that  it  was 
eetablished  as  a  fact,  as  actually  true. 

The  form  of  the  special  finding  is  not  to  be  com- 
mended. The  sentence  ''the  evidence  of  the  State 
showed  the  following  facts/'  is  wholly  unnecessary. 
The  use  of  the  words  "evidence  of  the  State"  is  to  be 
condemned.  Findings  of  fact  must  be  made  from  a 
consideration  of  all  of  the  evidence  in  the  case. 
The  use  of  these  words  has  caused  appellant  to 
ai^ue  that  the  judge  considered  only  the  evidence 
produced  by  the  State.  However,  the  evidence  in 
this  case  has  not  been  brought  before  us,  and  we 
have  a  right  to  presume  that  the  court  in  the  per- 
formance of  its  duty  considered  all  the  evidence 
before  it,  and  that  eithef  the  defense  introduced  no 
proof,  or  that  if  evidence  was  introduced  by  the 
defense  it  was  not  of  such  a  character  as  to  con- 
tradict the  evidence  of  the  State.  In  view  of  the 
record,  we  are  not  disposed  to  hold  that  the  finding 
is  so  defective  in  form  as  to  work  a  reversal  of  the 
judgment. 

Although  no  question  is  raised  as  to  the  sufficiency 
of  the  facts  found,  beyond  the  objection  as  to  the 
form  of  the  finding,  it  appears  that  appellant  invited 
a  boy  under  sixteen  years  of  age  into  his  saloon, 
and  gave  him  a  glass  of  beer  to  drink,  and  permitted 
him  to  remain  in  the  saloon  for  thirty  minutes  and 
to  drink  other  glasses  of  beer  bought  for  him  by  an 
adult  companion.  Section  1648  Bums  1914,  Acts 
1907  p.  266,  enumerates  among  acts  which  con- 
stitute the  offense  of  encouraging  delinquency  of  a 
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child  the  permitting  of  a  boy  under  sixteen  years  of 
age  to  enter  and  remain  in  a  saloon  where  intoxicat- 
ing Uquor  is  sold. 

It  appearsi  therefore,  that  the  facts  found  by  the 
court  were  such  as  would  support  the  judgment  of 
conviction.    Judgment  affirmed. 

Note. — Reported  in  111  N.  E.  806.  As  to  sales  of  liquor  to  minor, 
see  12  Am.  St.  354.  As  to  validity,  oonstniction  and  effect  of  statutes 
rogfulating  admission  of  minors  to  saloons,  see  22  L.  B.  A.  (N.  S.) 
1007.   See,  also,  4  C.  J.  776;  3  Cyc  310;  38  Qyc  1980. 


Town  op  New  Carlisle  v.  Tullar. 

[No.  8,800.    Filed  January  5,  1916.    Rehearing  denied  March  10, 

1916.] 

1.  Appbal. — Transcript. — Certificate  of  Clerk, — Sufficiency, — ^The 
certificate  of  the  clerk  to  a  transcript  on  appeal  is  sufiBident  if  it 
substantially  complies  with  §667  Bums  1914,  Acts  1903  p.  338. 
p.  232. 

2.  Appeal. — Briefs. — Sufficiency. — ^Briefs  showing  a  good  faith  effort 
and  substantial  compliance  with  Rule  22  will  be  considered  to  the 
extent  that  the  questions  presented  may  be  ascertained  there- 
from,  p.  232. 

3.  Municipal  Corporations.— Con^rocte  with  Offix^ers. — Secretary 
of  Board  of  Health. — ^A  contract  between  a  board  of  town  trustees 
and  the  secretary  of  the  town's  board  of  health,  employing  the  lat- 
ter to  care  for  smallpox  patients  during  an  emergency,  was  not 
within  the  letter  of  §2423  Bums  1914,  Acts  1905  p.  584,  §517, 
making  it  a  criminal  offense  for  a  public  officer  to  enter  mto  con- 
tracts wherein  the  State,  county,  township,  town  or  city,  in  which 
he  exercises  official  jurisdiction  is  concerned,    p.  234. 

4.  Municipal  Corporations. — Health  Board. — Status  of  Secretary 
of  Board. — CorUract  with  Municipality. — Validity. — Under  §7605 
Bums  1908,  Acts  1891  p.  15,  providing  that  "the  tmstees  of  each 
town  *  *  *  and  the  board  of  commissioners  of  each  county 
shall  constitute  a  board  of  health  ex  offi.cio,  for  each  town  and 
county,  respectively"  and  authorizing  the  selection  of  a  secretary 
who  ^all  be  the  executive  officer  of  the  board  and  receive  such 
salary  as  the  board  electing  him  may  determine,  such  secretary  was 
the  one  upon  whom  responsibility  rested  in  determining  when  the 
necessity  for  action  arose  and  the  character  and  extent  of  means 
employed  in  preventing  the  spread  of  contagious  diseases  and  car- 
ing for  indigent  patients,  and  such  officer  of  a  town  board  of  health 
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was  an  officer  of  the  municipality  for  the  purpose  of  discharging  the 
duties  devolving  upon  him,  with  x>ower  to  incur  indebtedness  against 
the  municipality  in  certain  contingencies;  hence  a  contract  between 
a  board  of  town  trustees  and  the  secretary  of  its  board  of  health, 
whereby  he  was  specially  employed  U>  care  for  smallpox  i)atients 
was  void  as  against  public  policy,  and,  even  if  entered  into  prior  to 
his  appointment  as  secretary  of  the  board  of  health,  it  could  not, 
for  reasons  of  public  policy,  be  enforced  as  to  services  rendered 
while  he  was  such  health  officer,  pp.  234, 236. 
5.  Oppicers. — Contracts, — Validity. — Public  Policy. — A  contract 
entered  into  by  a  public  officer,  the  execution  of  which  m&y 
make  it  possible  for  his  personal  interests  to  become  antagonistic 
to  his  faithful  discharge  of  public  duty,  is  void  as  being  against 
public  policy,    p.  236. 

From  St.  Joseph  Circuit  Coxirt;  Walter  A.  Funk^ 
Judge. 

Action  by  Arthur  G.  Tullar  against  the  Town  of 
New  Carlisle.  From  a  judgment  for  plaintiff,  the 
defendant  appeals.    Reversed. 

Hiibhell,  Mclnemyj  Mclnerny  &  YeagUy,  for 
appellant. 

Anderson^  Parker^  CrahhiU  &  Crumpacker^  for 
appellee. 

Felt,  J. — Suit  by  appellee  against  appellant  to 
recover  for  certain  professional  services  rendered 
and  for  medicines  furnished  in  treating  certain  per- 
sons afllicted  with  smallpox  in  the  town  of  New 
Carlisle,  in  pursuance  of  an  alleged  contract  with 
appellant.  Issues  were  formed  on  a  complaint  in 
one  paragraph  and  an  answer  in  five  paragraphs. 
From  a  judgment  in  favor  of  appellee  for  $362.22, 
appellant  has  appealed.  The  errors  assigned  and 
relied  on  for  reversal  are  (1)  the  overruling  of  appel- 
lant's demurrer  to  the  complaint;  (2)  overruling 
appellant's  motion  for  judgment  on  the  answers  of 
the  jury  to  the  interrogatories;  (3)  overruling  the 
motion  for  a  new  trial. 

Appellee  contends  that  no  question  is  presented 
for  decision  because  of  the  insufficiency  of  the  clerk's 
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certifics^te  to^the  transcript  and  also  that  the 

1.  briefs  are  insufficient  to  present  certain  ques- 
tions mentioned  by  appellant.  The  certif- 
icate   is   somewhat  meager  but  is  in  sub- 

2.  stantial  compliance  with  the  statute.  §667 
Bums  1914,  Acts  1903  p.  338.    By  a  liberal 

construction,  the  briefs  may  be  held  to  show  a  good 
faith  effort,  and  a  substantial  compliance  with  the 
rules  of  the  court,  though  the  provisions  of  clause 
6,  Rule  22,  have  not  been  fully  complied  with.  To 
the  extent  the  questions  may  be  ascertained  from 
the  briefs,  they  will  be  considered. 

The  complaint  in  substance  shows  that  in  Feb- 
ruary, 1907,  the  trustees  of  the  town  of  New  Car- 
lisle, constituted  ex  officio  the  board  of  health  of 
said  town;  that  on  said  day  certain  occupants  of 
a  hotel  in  said  town  were  stricken  with  small- 
pox, a  dangerous  and  communicable  disease;  that 
on  that  day  the  town  board  of  health  employed 
appellee,  who  was  a  duly  licensed  and  practicing 
physician  of  St.  Joseph  Coimty,  Indiana,  to  take 
charge  of  said  afflicted  persons  and  render  them  such 
medical  services  as  were  necessary;  that  in  pursu- 
ance of  such  emplojrment,  appellee  rendered  the 
necessary  services  and  furnished  medicine,  all  of 
the  value  of  $523.70,  an  itemized  accoimt  of  which 
was  filed  with  the  complaint  showing  the  services 
rendered  from  March  1  to  March  28, 1907,  inclusive; 
that  appellee  presented  an  itemized  account  of  his 
bill  to  appellant  and  demanded  paymenj;  which 
was  refused-  The  complaint  was  answered  by 
a  general  denial;  a  plea  of  payment;  a  plea  of  com- 
promise, settlement  and  tender  of  $50;  also  by  an 
amended  fourth  paragraph  in  which  it  was  averred 
in  substance  that,  on  February  28,  1907,  appellant 
appointed  appellee  as  its  health  officer  at  a  salary 
of  $15  per  year;  that  he  then  accepted  the  appoint- 
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ment,  entered  upon  a  discharge  of  his  duties  and 
agreed  to  serve  at  the  salary  of  $15  per  year;  that 
at  the  time  he  rendered  the  services  for  which  he 
seeks  to  recover  he  was  such  health  officer  and 
thereafter  accepted  payment  from  appellant  in 
full  for  such  services  in  accordance  with  his  contract 
of  employment.  The  fifth  paragraph  is  substantially 
the  same  as  the  fourth  but  goes  more  into  detail  and 
shows  that  appellee's  appointment  was  duly  made  by 
the  town  board  when  in  session  and  was  duly 
recorded  in  the  record  of  the  proceedings  of  Feb- 
ruary 28,  1907.  To  the  affirmative  answers,  replies 
in  general  denial  were  filed. 

In  answer  to  interrogatories,  the  jury  found  the 
facts  substantially  as  alleged  in  the  fourth  and  fifth 
paragraphs  of  the  answer.  The  answers  also  show 
that  appellee  knew  when  he  accepted  the  appoint- 
ment as  health  officer  that  he,  as  such  officer,  was  to  , 
care  for  and  doctor  persons  in  said  town  affiicted 
with  contagious  diseases;  that  appellant  agreed  to 
pay  appellee  for  services  rendered  in  doctoring 
smallpox  patients  of  said  town  during  the  month  of 
March,  1907,  more  than  the  $15  paid  its  health 
officer,  but  made  no  record  of  such  employment, 
which  was  made  by  one  of  its  members,  a  Mr.  Davis. 

Appellee  contends  that  he  was  first  employed  as  a 
physician  to  treat  the  smallpox  patients  and  that 
later  in  the  same  day  he  was  appointed  to  and 
accepted  the  position  of  health  officer  of  the  town. 
Appellant  contends  that  there  was  no  employ- 
ment of  appellee  by  the  board  to  treat  the  patients 
and  that  at  most  there  was  only  some  talk  by  the 
individual  members  of  the  town  board  on  the 
street  when  the  board  was  not  in  session.  It  is 
not,  however,  denied  that  appellee  held  the  posi- 
tion of  health  officer  during  the  month  of  March 
when  all  the  services  for  which  he  seeks  to  recover 
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were  performed.  Numerous  propositions  are  dis- 
cussed in  the  briefs  but  our  conclusion  as  to  the 
effect  of  appellee's  holding  the  position  of  secretary 
of  the  board  of  health  during  the  time  the  services 
were  rendered,  for  which  he  seeks  to  recover,  makes 
it  unnecessary  to  consider  the  other  questions. 

It  is  claimed  by  appellant  that  appellee  was  an 
officer  of  the  town  of  New  Carlisle  and  that  conced- 
ing that  he  was  employed  by  the  town  board 

3.  as  a  phjrsician  to  treat  smallpox  patients  at  the 
expense  of  the  municipality,  such  contract  is  in- 
valid for  two  reasons,  viz.,  (1)  it  is  in  violation 

4.  of  §2423  Bums  1914,  Acts  1905  p.  684,  §517, 
and,  therefore,  void;  (2)  such  contract  is  void 

because,  independent  of  the  statute,  it  is  against 
public  policy.  We  do  not  think  the  alleged  con- 
tract comes  within  the  letter  of  the  statute,  but  the 
contention  that  it  is  against  public  policy  presents  a 
more  serious  question.  The  act  of  1891,  §7605 
Bums  1908,  Acts  1891  p.  15,  in  force  in  1907,  pro- 
vides that:  "The  trustees  of  each  town  *  *  * 
and  the  board  of  commissioners  of  each  county  shall 
constitute  a  board  of  health,  ex  officio  for  each  town 
and  county,  respectively,  of  the  State,  whose 
duty  it  shall  be  to  protect  the  public  health,  by  the 
removal  of  causes  of  diseases,  when  known,  and 
in  all  cases  to  take  prompt  action  to  arrest  the  spread 
of  contagious  diseases  *  *  *.  They  shall 
annually  *  *  *  elect  a  secretary,  who  shall  be 
the  executive  officer  of  the  board.  *  *  *  He 
shall  receive  such  compensation  from  the  town 
*  *  *  as  the  board  electing  him  may  determine." 
By  the  provision  of  the  statute,  the  secretary  is 
made  the  executive  officer  of  the  board  of  health  and 
by  his  professional  skill  he  is  the  one  upon  whom  fhe 
responsibility  rests  in  determining  when  the  neces- 
sity for  action  arises  and  the  character  and  extent 
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of  the  means  to  be  employed  in  preventing  the 
spread  of  contagions  diseases  and  in  caring  for  and 
treating  indigent  patients.    He  not  only  acts  for  the 
board,   but  for  the   municipality,  and  in  certain 
emergencies  has  the  power  to  incur  indebtedness 
against  such  municipality  in  the  absence  of  express 
authority  of  the  board  of  health.    He  has.  been  held 
to  be  an  officer  of  the  municipality  for  the  purpose  of 
discharging  the  duties  which  devolve  upon  him  in  his 
official  capacity.     City  of  Fort  Wayne  v.  Rosenthal 
(1881),  75  Ind.  156,  161,  39  Am.  Rep.  127;  City  of 
Greenfield  v.  Black  (1908),  42  Ind.  App.  645,  647, 
82    N.  E.    797;    Town   of   Knightstown   v.    Homer 
(1905),  ^6  Ind.  App.  139,  142,  148,  75  N.  E.  13. 
It  is  apparent  that  the  secretary  of  a  board  of 
health  in  his  official  capacity  owes  high  and  impor- 
tant duties  to  the  public.     His  responsibility  not 
only  involves  the  health  and  sanitary  conditions  of 
the  citizens  generally  but  in  determining  when  it  is 
necessary  to  act  and  the  nature  and  extent  of  the 
measures  to  be  employed  he  necessarily  determines 
questions  which  reach  and  affect  the  public  treas- 
ury.    When  measures  have  been  taken  and  treat- 
ment given  at  the  expense  of  the  public,  he  is  charged 
with  general  supervision  and  must  likewise  deter- 
mine when  such  measures  or  treatment  may  safely 
be  discontinued.    What  was  said  of  a  member  of  the 
board  of  health  in  City  of  Fort  Wayne  v.  Rosenthal, 
supra,  160,  is  applicable  here.     "The  antagonism 
between  the  appellee's  private  interest  and  his  pub- 
lic duty,  it  is  manifest,  was  very  great,  and  cal- 
culated to  cast  suspicion  upon  his  discharge  of  duty, 
no  matter  how  faithfully  and  conscientiously  it  was 
done.       Let  it  be  understood  that  such  personal 
advantage  may  result  to  a  member  of  a  board,  and 
suspicion  not  only  attaches  to  his  selection  of  those 
who  may  be  served  at  public  expense,  but  it  extends 
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to  and  taints  the  original  decision  and  declaration 
of  the  board,  that  an  emergency  existed  which 
required  the  work  to  be  done/'  Further  on,  in  the 
same  opinion  in  deciding  whether  the  question  was 
controlled  by  the  statute,  the  court  said:  ''But  if 
this  were  not  so,  and  the  case  were  to  be  determined 
by  the  general  principles  of  law,  the  result  would  be 
the  same.  Section  52  is  only  a  reSnactment  of  the 
well  established  rule,  that  an  agent,  in  reference  to 
the  subject  of  the  agency,  must  not  put  himself  in 
a  position  which  is  adverse  to  that  of  his  principal. 
As  agent  he  can  not  contract  with  himself  person* 
ally.  He  can  not  buy  what  he  is  employed  to  sell. 
If  employed  to  procure  a  service  to  be  don'e,  he  can 
not  hire  himself  to  do  it.  This  doctrine  is  generally 
applicable  to  private  agents  and  trustees,  but  to 
public  officers  it  applies  with  greater  force,  and  soimd 
policy  requires  that  there  be  no  relaxation  of  its 
stringency  in  any  case  which  oomes  within  its 
reason." 

Whenever  a  public  officer  enters  into  a  contract, 

the  execution  of  which  may  make  it  possible  for  his 

personal  interests  to  become  antagonistic  to 

5.     his  faithful  dischai^  of  pubHc  duty,  such 
contract  is  held  void  on  the  ground  that  it  is 

4.  against  public  policy.  In  considering  this 
question  in  a  case  where  a  duly  appointed 
superintendent  of  the  construction  of  a  free  gravel 
road  sought  to  recover  for  labcHr  performed  for  the 
contractor,  our  Supreme  Court  said:  ''There  is  a 
class  of  contracts,  entered  into  by  officers  and  agents 
of  the  public,  which  naturally  tends  to  induce  the 
officer,  or  agent,  to  become  remiss  in  his  duty  to  the 
public,  that  the  counts  unhesitatingly  pronoimces 
illegal  and  void  as  being  contrary  to  public  policy. 
*  *  *  *It  is  a  well  established  and  salutary  doc- 
trine', says  a  distinguished  author,  'that  he  who  is 
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entrusted  with  the  business  of  others  can  not  be 
allowed  to  make  such  business  an  object  of  pecuniary 
profit  to  himself.     This  rule  does  not  depend  on 
reasoning  technical  in  its  character,  and  is  not  local 
in  its  application.    It  is  based  on  principles  of  rea- 
son, of  morality,  and  of  public  policy.    It  has  its 
foundation  in  the  very  constitution  of  our  nature,  for 
.  it  has  authoritatively  been  declared  that  a  man  can 
not   serve   two   masters,    and   is   recognized   and 
enforced  wherever  a  well  regulated  system  of  juris- 
prudence prevails'.    1  Dillon,  Mun.  Corp.  (4th  ed.) 
§444.    The  principle  is  stated  in  1  Clark  &'Skyles, 
Agency  §39  (e)  as  follows:    *Any  contract  of  agency 
by  a  public  officer  by  which  he  binds  himself  to 
violate  his  duty  to  the  public,  or  which  places  him 
in  a  position  which  is  inconsistent  with  his  duty  to 
the  public  and  has  a  tendency  to  induce  him  to 
violate   such   duty,   is   clearly   illegal    and   void\ 
Greenhood,  Public  Policy  337,  states  the  doctrine 
thus:     'Any  contract  by  one  acting  in  a  public 
capacity,   which   restricts   the   free   exercise   of  a 
discretion  vested  in  him  'for  the  public  good,  is 
void*.     See,  also,  page  337  quoted  approvingly  in 
Brown  v.  First  Nat.  Bank  (1894),  137   Ind.  655, 
"667   [37  N.E.   158],   24  L.  R.  A.   206.      *      *      * 
Influence  is  a  subtle  agent.     It  is  often  potential 
when   its   presence   is   unsuspected."      Cheney   v. 
Unroe  (1906),  166  Ind.  550,  553,  77  N.  E.  1041,  117 
Am.  St.  391.     In  Waymire  v.  Powell  (1886),  105 
Ind.  328,  332,  4  N.  E.  886,  our  Supreme  Court  by 
Mitchell,    J.,    said:      "Where    public    officers    are 
authorized  by  law  to  employ  others  to  perform  serv- 
ices for  the  municipality  of  which  they  are  officers, 
public  poKoy  forbids  that  they  should  employ  one 
of  their  own  number.    It  is  of  no  consequence  that 
no  injury,  or  that  an  actual  benefit,  has  resulted 
from  such  employment.     The  law  will  not  permit 


238  APPELLATE  COURT  OF  INDIANA, 

Town  of  New  Carlisle  ».  Tullar— 61  Ind.  App.  230. 

public  servants  to  place  themselves  in  a  situation 
where  they  may  be  tempted  to  do  wrong,  and  this 
it  accomplishes  by  holding  all  such  employments, 
whether  made  directly  or  indirectly,  utterly  voidl 
People  y.  Township  Board  [1863],  11  Mich.  222; 
Kinyon  v.  'Duchene  [1870],  21  Mich.  498." 

The  services  for  which  a  recovery  was  allowed  in 
this  case  continued  throughout  the  month  of 
March.  Appellee's  duties  as  health  officer  were 
continuous  throughout  that  time.  The  determina- 
tion of  the  necessity  for  the  continuation  of  the 
services  at  the  expense  of  the  municipality  during 
that  time  was  a  question  that  devolved  upon  him  in 
his  official  capacity,  whether  he  acted  honestly  and 
in  good  faith  is  not  material  to  the  question  under 
consideration.  The  question  depends  not  upon  what 
was  actually  done  under  the  contract  but  upon  what 
was  made  possible  thereby.  Recovery  for  such  con- 
tinued services  can  not  be  sustained  on  the  ground 
of  emergency.  Cases  dealing  with  emergency  have 
been  duly  considered  but  are  not  of  controlling 
weight  here,  though  they  have  application  to  many 
situations  which  arise  in  relation  to  public  health. 
The  principle  of  public  policy  is  involved  and  we, 
therefore,  hold  that  the  alleged  contract  under' 
which  the  services  were  rendered  is  void  if  entered 
into  after  appellee  accepted  the  position  of  health 
officer  and  that,  if  entered  into  before  he  became 
such  health  officer  and  the  services  were  rendered 
while  he  was  such  officer,  the  contract  was  thereby 
rendered  invalid  and  its  enforcement  would  be  against 
public  policy.  Whether  the  contract  was  entered 
into  shortly  before,  at  the  time,  or  after  appellee's 
appointment  as  secretary  of  the  board  of  health,  is 
not  material,  for  it  is  not  disputed  that  he  rendered 
the  services  while  acting  in  his  official  capacity  as 
health  officer.     As  supporting  our  conclusion  we 
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cite  the  following  authorities  which  sustain  the 
principle  involved  and  illustrate  its  application. 
Miller  v.  Jackson  Tp.  (1912),  178  Ind.  503,  513, 
99  N.  E.  102;  Noble  v.  Damson  (1912),  177  Ind.  19, 
28,  96  N.  E.  325;  City  of  Greenfield  y.  Black  (1908), 
42  Ind.  App.  645,  82  N.  E.  797;  Alexander  y.  John- 
son (1896),  144  Ind.  82,  84,  41  N.  E.  811;  United 
States  V.  Trans- Missouri  J  etc.,  Assn.  (1897),  166  U. 
S.  290,  17  Sup.  Ct.  540,  41  L.  Ed.  1007,  1027; 
WiUiams  v.  Segur  (1886),  106  Ind.  368,  1  N.  E. 
707;  Wingate  v.  Harrison  School  Tp.  (1877),  59 
Ind.  520,  524;  State,  ex  rel.  v.  Windle  (1901),  156 
Ind.  648,  651,  59  N.  E.  276;  Atlee  v.  Fink  (1881), 
75  Mo.  100,  42  Am.  Rep.  385;  Snipes  v.  City  of 
Winston  (1900),  126  N.  C.  374,  35  S.  E.  610,  78 
Am.  St.  666;  2  McQuillin,  Mun.  Corp.  §513;  9 
Cyc  481,  et  seq;  Greenhood,  Public  Policy  337; 
City  of  Frankfort  v.  Irvin  (1904),  34  Ind.  App.  280, 
283,  72  N.  E.  652,  107  Am.  St.  179;  Monroe  v.  City 
of  Bluffton  (1903),  31  Ind.  App.  269,  67  N.  E. 
711. 

The  judgment  is  reversed  with  instructions  to  the 
lower  court  to  sustain  appellant's  motion  for  judg- 
ment in  its  favor  on  the  answers  of  the  jury  to  the 
interrogatories. 

Note. — Reported  in  110  N.  E.  1001.  Ajs  to  liability  of  munici- 
pality under  executed  contract  in  which  municipal  officer  is  interested, 
see  Ann.  Cas.  1912  D.  1132.  See,  also,  under  (1)  4  C.  J.  450;  3 
Cyc  108;  (2)  3  C.  J.  1407;  2  Cyc  1013;  (3)  28  Cyc  480;  (4)  28  Cyc 
650;  (5)  9  Cyc  485;  29  Cyc  1435. 


Public  Savings  Insurance  Company  v.  Manning, 

Administrator. 

[No.  8,935.    Ffled  March  15,  1916.] 

1.  Insurance. — Life  Insurance, — Action  on  Industrial  Policy,-^ 
Premiums  Paid  by  Agent  of  Insurer, — Evidence, — Sufficiency. — 
Where  an  industrial  i>olicy  provided  that  benefits  should  be  paid 
if  the  insured  died  while  premiums  were  not  in  arrears  exceeding 
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four  weeks,  and  that  no  agent  oould  alter  or  oliange  the  oontraot, 
evidence  showing  an  agreement  for  temporary  payment  of  premi- 
ums by  the  agent  of  insurer /on  behalf  of  plaintiff,  that  subse- 
qently  the  insurer's  superintendent  called  at  plaintifiTs  home  and 
informed  him  that  the  policy  was  still  in  force  and  advised  him  to 
pay  the  premiums,  that  pursuant  to  such  advice  plaintiff  saw  the 
agent  and  told  him  he  could  resume  i>ayment,  that  such  agent 
called  the  following  Monday  and  collected  one  weekly  premium 
on  the  policy  and  entered  the  x>ayment  on  a  book  furnished  by 
insurer  to  plaintiff  for  that  purpose,  together  with  testimony  of 
the  agent  from  which  it  appeared  that  he  had  'personally  paid  plain- 
tiff's premiums  in  an  amount  sufficient  to  extend  the  policy  beyond 
the  date  of  the  death  of  plaintiff's  child,  on  whose  life  it  was  issued, 
was  sufficient  to  support  a  verdict  for  plaintiff  as  against  the 
theory  that  the  policy  had  lapsed,    pp.  241, 245. 

2.  Inbubancb. — Life  Insurance, — Industrial  Policy. — Forfeiture, — 
Premiums. — Payment  by  Agent  of  Insurer. — Effect. — Where  the 
agent  of  insurer,  on  being  advised  by  plaintiff  that  he  was  unable  to 
pay  the  weekly  premiums  on  an  industrial  policy  on  the  life  of  his 
child  agreed  temporarily  to  pay  the  premiums  for  plaintiff,  such 
agreement  merely  created  an  agency  as  between  plaintiff  and  such 
agent  and  was  not  binding  on  the  insurer;  but  to  the  extent  that  such 
agent  in  fact  paid  premiums,  they  must  be  deemed  paid.    p.  244. 

3.  Insurakcb. — lAfe  Insurance. — Waiver  of  Provisions  in  Policy. — 
Acts  of  Agent. — ^Although  an  industrial  policy  on  plaintiff's  child 
provided  against  waiver  of  any  of  its  provisions  except  by  indorse- 
ment signed  by  the  president,  vice  president,  secretary  or  medical 
director  of  the  company,  a  verdict  for  plaintiff  was  not  precluded 
even  if  the  evidence  were  held  to  show  a  failure  to  keep  the  premi- 
ums paid  as  required  by  the  policy,  in  view  of  evidence  showing  that 
after  the  time  when  the  i>olicy  was  alleged  to  have  expired,  defen- 
dant's superintendent  of  agents  called  at  plaintiff's  home  to  dis- 
cuss the  pohcy  and  assured  plaintiff  that  the  policy  had  not  lapsed 
and  that  it  was  only  necessary  for  plaintiff  to  resume  payment  of 
the  premiums,  that  thereafter  plaintiff  paid  a  premium  and  was 
given  credit  therefor  in  a  book  provided  by  defendant  for  such  pur- 
pose, and  that  plaintiff,  though  at  the  time  entitled  to  have  the 
policy  reinstated,  was  not  advised  by  such  superintendent  or  by 
the  agent  to  whom  he  subsequently  paid  the  premium  that  such 
course  was  necessary,  since  under  the  evidence  the  acts  of  such  sup- 
intendent  and  agent  must  be  deemed  a  waiver  of  the  provision 
against  forfeiture,    pp.  246,  248, 249. 

4.  Insurance. — Restrictive  Provisions. — Enforcement. — Restrictive 
provisions  in  a  contract  of  insurance  are  not  literally  enforced  by 
the  courts  regardless  of  the  attending  circumstances,    p.  247. 

5.  Insurance. — Provisions  in  Policy. — Waiver. — Restrictive  pro- 
visions in  a  X)olicy  of  insurance,  being  for  the  benefit  of  the  com- 
pany, may  be  waived  by  it:  and,  since  oral  contracts  of  insurance 
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are  as  valid  as  if  in  'vmting,  suoh  provisions  may  be  waived  verb- 
ally, p.  249. 

6.  Inbubanck. — Provisions  in  Policy, — Waiver, — Sinoe  a  corporation 
can  act  only  by  agent,  it  follows  that  a  provision  in  a  policy  of 
insurance  limiting  the  power  of  agents,  or  providing  how  the  con- 
tract may  be  modified,  may  be  waived  by  an  agent  expressly  author- 
ized to  that  end,  or  by  an  agent  whose  authority  may  be  implied 
from  the  nature  of  the  agency,  a  course  of  dealing  or  the  nature 
of  the  business  transacted,    p.  249. 

7.  Insubancb. — Life  Insurance, — Industrial  Plan. — Forfeitures, — 
In  view  of  the  nature  of  industrial  insurance  and  the  class  of  peo- 
ple with  whom  the  company  deals  in  issuing  such  policies  and  col- 
lecting the  premiimis  thereon,  courts  are  justified  in  seizing  hold  of 
and  giving  effect  to  slight  circumstances  in  order  to  prevent  a 
forfeiture,  where  the  forfeiture,  if  enforced,  must  be  based  upon 
some  provision  inserted  in  the  contract  for  the  benefit  of  the 
insurer,    p.  253. 

From  Rush  Circuit  Court;  John  D.  Megee^ 
Judge. 

Action  by  William  E.  Manning,  adminstrator 
of  the  estate  of  Maxie  W.  Manning,  deceased, 
against  the  Public  Savings  Insurance  Company. 
From  a  judgment  for  plaintiff,  the  defendant 
appeals.    Affirmed. 

Eugene  C.  Miller^  Benjamin  F.  Miller^  Watson, 
Titsworth  &  Green  and  Korbly  &  New,  for  appel- 
lant. 

Will  M.  Sparks  and  A.  L.  Gary,  for  appellee. 

Caldwell,  J. — This  appeal  is  from  a  judgment  in 
the  supi  of  $291.34,  recovered  by  appellee  on  an 
industrial  insurance  policy  issued  on  the  life  of  his 
daughter.    To  discuss  in  detail  the  large  number  of 
questions  presented  is  not  required.    The  merits  of 
the  case  may  be  determined  with  substantial  accur- 
acy from  a  consideration  of  the  sufficiency  of  the 
evidence  to  sustain  the  verdict.    The  facts  are  as 
follows:    May  22,  1911,  appellant  issued  an 
1.    industrial  policy  on  the  life  of  each  of  appel- 
lee's children.     Only  one  of  such  policies  is 
Vol.  61—16 
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involved  here.  It  was  issued  on  the  life  of  Maxie 
W.  Manning,  aged  twelve  years.  By  its  terms  appel- 
lant obligated  itself  in  efFect  to  pay  as  benefits  on 
the  decease  of  the  insured  the  sum  of  $280,  in  con- 
sideration that  there  should  be  paid  on  each  Mon- 
day the  sum  of  ten  cents  premium  for  the  week  then 
commencing,  and  subject  to  the  conditions  of  the 
policy  as  printed  thereon.  These  conditions  were 
to  the  following  effect;  that  the  policy  should  be 
void  if  payments  were  not  made  as  specified;  that 
premiums  were  payable  at  the  home  office  of  the 
company,  but  might  be  made  to  any  authorized 
representative;  if  the  insured  should  die  while 
premiums  were  in  arrears  not  exceeding  four  weeks, 
benefits  woidd  be  paid ;  if  the  policy  shoidd  lapse  for 
the  nonpayment  of  premiums,  it  might  be  renewed 
within  one  year  from  the  date  to  which  premiums 
had  been  paid,  on  payment  of  all  arrears,  provided 
evidence  of  the  insurability  of  the  insured  satis- 
factory to  the  company  should  be  furnished.  The 
seventh  condition  is  as  follows : 

"No  condition,  provision  or  privilege  of  this 
policy  can  be  waived  or  modified  in  any  case 
except  by  an  endorsement  hereon  signed  by  the 
president,  the  vice  president,  the  secretary 
or  medical  director.  No  agent  has  power  in 
behalf  of  the  company  to  make  or  modify  this 
contract  of  insurance,  to  extend  the  timd  for 
paying  the  premium,  to  waive  any  forfeiture,  or 
to  bind  the  company  by  making  any  promise 
not  contained  herein." 

James  Kratzer  was  appellant's  agent  for  Rush 
County,  and  was  located  at  Rushville.  As  such 
agent,  he  was  authorized  to  solicit  insurance,  indus- 
trial and  ordinary,  and  to  collect  and  remit  premi- 
ums. He  solicited  the  insurance  involved  here,  and 
collected  the  premiums.    It  is  alleged  in  an  answer 
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that  Samuel  R.  Sadler  was  a  superintendent 
of  the  company,  and  that  he  was  ''an  authorized 
representative  of  the  company".  He  testified  as  a 
witness  that  he  was  a  superintendent  and  that  his 
duties  were  "to  superintend  the  work  in  a  general 
way*',  and  that  the  Rushville  agency  was  under  his 
superintendency. 

Appellee  made  the  weekly  payments  on  all  the 
policies  up  to  and  including  the  payment  of  Decem- 
ber 11,  for  the  week  ending  December  18,  1911. 
He  then  notified  Eratzer  that  by  reason  of  failing 
health  and  lack  of  employment,  he  woidd  be  unable 
to  continue.  Kratzer,  however,  at  his  own  sug- 
gestion, agreed  to  continue  the  payments  for  appellee 
temporarily.  Kratzer  testified  that  under  such 
arrangement  he  made  the  payments  weekly  from 
December  18,  up  to  and  including  the  payment  of 
April  29,  for  the  week  ending  May  6,  1912,  at  which 
time  appellant  claims  the  policy  lapsed.  Later 
Sadler  called  at  the  Manning  home,  the  date  being 
in  controversy.  He  testified  that  the  visit  was 
made  May  30  or  31.  Other  witnesses  fixed  the  date 
as  June  8.  Sadler  testified  that  he  informed  Mrs. 
Manning  that  the  policy  involved  here  was  within 
the  four  weeks  period  of  grace,  and  that  a  payment . 
the  following  Saturday  would  keep  it  in  force.  A 
witness  who  was  present  testified  that  Sadler  said 
on  the  subject  of  whether  the  policy  had  lapsed: 
''You  are  not  out  at  all;  you  are  in,  and  go  ahead  and 
pay  and  you  are  all  right."  Mrs.  Manning  testified 
that  Sadler  said  ''you  are  not  out  of  it;  I  am  the 
8Ui>erintendent,  and  I  know";  that  it  would  be  all 
right  if  they  paid ;  that  he  did  not  specify  when  they 
should  pay  or  the  amount;  that  he  simply  said  for 
them  to  see  him  Saturday  night,  or  that  they  could 
see  Ej*atzer  the  next  week.  Appellee  testified  that 
he  met  Ej*atzer  on  the  street  Tuesday  of  the  next 
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week,  being  June  11,  and  informed  him  that  he  had 
employment  and  that  he  oould  resume  his  payments; 
that  Eratzer  called  on  him  the  next  Monday  morn- 
ing, June  17,  and  collected  forty  cents,  ten  cents  on 
each  policy,  and  entered  the  payments  on  a  book 
which  appellant  had  delivered  to  appellee  for  that 
purpose;  that  Ejratzer  said  at  the  time  that  he  had 
paid  $10.40  for  appellee,  being  twenty-six  weekly 
payments  on  each  policy.  This  statement  was  not 
contradicted  by  Eratzer  as  a  witness.  He  testified 
that  it  was  in  the  latter  part  of  May  that  appellee 
notified  him  he  would  soon  be  able  to  resmne  the 
payments,  and  that  on  May  28,  a  day  or  two  later, 
he  reported  all  the  policies  to  the  superintendent 
as  lapsed;  that  a  few  dayB  before  June  17,  appellee 
asked  him  to  call  Monday,  and  he  would  commence 
paying;  that  he  did  call  as  requested  on  Monday, 
June  17,  and  Manning  paid  him  forty  cents,  being 
ten  cents  on  each  policy,  which  he  credited  in  Man- 
ning's book;  that  while  nothing  was  said  on  the  sub- 
ject of  renewing  the  policies  or  the  necessity  there- 
for, he  did  not  send  this  money  to  the  company  as  a 
weekly  payment,  but  subsequently  on  his  own 
motion,  and  after  the  death  of  the  insured,  he  appUed 
it  in  renewal  of  the  other  three  policies.  The 
insured  was  taken  sick  suddenly  the  evening  of 
June  17,  and  died  the  next  morning.  A  day  or  two 
later  Eratzer  informed  Manning  that  the  policy  had 
lapsed.  Later,  at  Eratzer's  suggestion,  Manning 
signed  revival  applications  on  the  other  policies,  the 
necessary  payment  being  made  by  Eratzer,  who 
on  his  own  motion,  applied  the  forty-cent  pay- 
ment to  that  end. 

The  arrangement  by  which  Ejratzer  agreed  temp- 
orarily to  pay  the  premiums  on  the  policies  was 
not  binding  on  appellant.    That  was  a  mere 

2.    private    agreement    between    appellee    and 
Eratzer,  whereby  the  latter  became  noth- 
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ing  more  than  appellee's  agent.  To  the  extent  that 
Ej'atzer  did  in  fact  pay  the  premiums,  they  must  be 
deemed  paid.  To  the  extent  that  he  failed  to  pay, 
the  default  was  appellee's  through  Ejratzer  as^his 
agent.      Bennett  v.    Sovereign    Camp^   etc.    (1914), 

168  S.  W.  (Tex.  Civ.  App.)  1023.  If  Kratzer 
!•    made  no  payments  on  the  policy  after  April 

29,  six  payments  amounting  to  sixty  cents 
were  in  arrears  at  the  decease  of  the  insured  on  the 
policy  involved  here,  or  $2.40  on  the  four  policies. 
This  sum  appellee  tendered  before  commencing  this 
action,  being  the  full  amount  that  appellant  claimed 
was  in  arrears.  If  Kratzer  paid  $10.40  on  the 
policies,  as  appellee  testified  he  stated  in  the 
transaction  of  June  17,  no  payments  were  in  arrears 
at  the  decease  of  the  insured.  Several  days  after  the 
death  of  the  insured,  there  was  a  meeting  at  which 
were  present  appellee,  his  attorney,  Exatzer  and 
Sadler,  and  at  which  the  status  of  the  policy  was 
discussed.  Ejratzer,  as  a  witness,  testified  that  at 
this  meeting  he  stated  that  he  had  paid  for  appellee 
and  forwarded  to  the  company  $10.40  on  all  the 
Manning  policies.  He  further  testified,  however,  in 
explanation  of  such  statement  that  he  paid  but 
$8.00  or  $8.40  in  discharge  of  premiums  on  the  four 
policies  issued  May  22,  1911,  and  that  the  balance 
including  the  forty  cents  paid  by  appellee  June  17, 
was  appU6d  on  revival  expenses.  His  explanation 
is,  however,  not  clear,  and  is  somewhat  self-con- 
tradictory. As  we  have  indicated,  Ejratzer,  in 
paying  premiums  for  appellee,  did  so  as  his  agent. 
In  the  transaction  of  June  17,  however,  he  was  act- 
ing in  the  capacity  of  agent  for  appellant.  In 
that  capacity  and  within  the  scope  of  his  author- 
ity, he  called  to  collect  premiums.  No  other  busi- 
ness was  transacted.  The  subject  of  the  conversa- 
tion then  had  was  the  status  of  the  policies  rather 
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than  the  state  of  his  account  with  appellee.  Appel- 
lee was  seeking  information,  not  with  a  view  to  a 
settlement  with  Kratzer  personally,  but  with  a  view 
to  the  payment  then  to  be  made  on  the  policies. 
Appellee's  testimony  that  Ejratzer  then  said  that  he 
had  paid  $10.40  for  twenty-six  weeks  was  properly 
heard,  and  should  be  considered  as  substantive  evi- 
dence. Snyder  v.  Frank  (1913),  53  Ind.  App.  301, 
309,  101  N.  E.  684,  and  cases;  AnvU  Mining  Co.  v. 
Humhle  (1894),  153  U.  S.  540,  14  Sup.  Ct.  876,  38 
L.  Ed.  814;  Scott  v.  Home  Ins.  Co.  (1881),  53  Wis. 
238,  10  N.  W.  387.  In  such  view  of  the  case,  there  is 
evidence  to  sustain  the  verdict,  that  is,  there  is 
some  evidence  that  payments  were  not  in  arrears  at 
the  decease  of  the  insured.  The  answers  to  certain 
interrogatories  returned  with  the  general  verdict 
indicate  that  the  jury  took  that  view  of  the  case. 

But  if  such  statement  shoidd  be  considered,  not 

as  an  admission  respecting  the  actual  status  of  the 

policies,  but  merely  as  an  inaccurate  declara- 

3.  tion  of  a  nature  likely  to  affect  the  conduct 
of  appellee,  then  the  case  presents  another 
view.  From  such  viewpoint  it  may  be  assumed 
that  no  payments  were  in  fact  made  after  April 
29.  As  we  have  said,  it  is  alleged  in  appellant's 
answer  relating  to  Sadler's  visit  to  appellee's  home, 
that  he  was  ''an  authorized  representative  of  the 
company".  Thus,  respecting  the  matter  in  hand,  he 
was  apparently  clothed  with  power  to  act.  He  had 
full  knowledge  that  no  payments  had  been  made  on 
the  policies  since  April  29.  Under  such  circum- 
stances, he  stated  in  substance  that  the  policies  had 
not  lapsed,  and  urged  that  they  be  kept  in  force, 
and  to  that  end  directed  appellee  to  Kratzer,  and 
thus  clothed  the  latter  with  apparent  authority  to 
deal  with  "^he  situation.  After  giving  such  direc- 
tions, and  on  the  same  day,  Sadler  discussed  the 
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Manning  poKcies  with  Kratzer.  There  was  evi- 
dence that  appellee  within  the  time  specified  by  the 
superintendent  saw  Ejratzer  and  notified  him  that 
he  was  ready  to  resume  the  payments.  The  next 
Monday,  Jime  17,  Kratzer  called  on  appellee  to 
collect  premiums  on  the  policies.  If  payments  were 
in  arrears  at  that  time,  appellee  by  the  terms  of  the 
policies  had  a  right  to  take  steps  to  revive  them. 
Kratzer  had  full  knowledge  from  appellant's  stand* 
point  that  no  payments  had  been  made  since  April 
29,  and  that  he  himself  had  reported  the  four  poli- 
cies as  lapsed.  By  virtue  of  the  arrangement  between 
him  and  Kratzer,  appellee  did  not  know  the  real 
situation.  Under  such  circumstances,  Kratzer  was 
silent  resx)ecting  the  real  status  of  the  policies,  and 
sta^d  aflftrmatively  in  effect  that  they  were  in  force. 
He  also  treated  the  policies  as  in  force  by  collecting 
premiums  and  crediting  them  as  such.  By  his 
silence,  and  also  by  his  affirmative  statement,  he 
caused  appellee  to  take  exactly  the  step  he  would 
have  taken  had  the  policies  in  fact  been  in  force. 
Under  such  circumstances,  if  this  cause  involved  the 
personal  interests  of  Sadler  and  Kratzer,  we  do  not 
doubt  that  they  should  be  held  to  have  waived  the 
forfeiture  of  the  policy  involved  here,  and  to  be 
estopped  from  asserting  that  it  had  lapsed  prior  to 
the  decease  of  the  insured.  Our  problem  here  is  to 
determine  whether  such  waiver  and  estoppel  should 
be  extended  to  appellant  by  reason  of  the  conduct 
of  Kratzer  and  Sadler.  Such  problem  involves  a 
consideration  of  the  restrictive  provisions  of  the 
policy.  These  provisions  are  (1)  that  no  condition 
of  the  i)olicy  can  be  waived,  except  by  endorsement 
Ibhereon,  signed  by  designated  officers;  (2)  that  no 
agent  has  power  to  waive  a  forfeiture. 
4.  Restrictive  provisions  in  a  contract  of  insur- 
ance are  not  literally  enforced  by  the  courts 
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regardless  of  the  attending  circumstances.  For 
illustrative  cases,  see  the  following:  Supreme 
Court  of  Honor  v.  Sullivan  (1901),  26  Ind.  App.  60, 
59  N.  E.  37;  Supreme  Tent,  etc.  v.  Volkert  (1900),  25 
Ind.  App.  627,  57  N.  E.  203;  Bizler  v.  Modern  Wood- 
men,  etc.  (1911),  112  Va.  678,  72  S.  E.  704,  38  L. 
R.  A.  (N.  S.)  571 ;  Richardson  v.  Brotherhood,  etc. 
(1912),  70  Wash.  76,  126  Pao-  82,  41  L.  R.  A. 
(N.  S.)  320.  The  case  last  dted  is  aoialagous  to  the 
case  at  bar,  both  in  its  facts  and  also  by  rea- 
3  son  of  the  existence  in  each  case  of  a  pro- 
vision of  the  contract  which  Uterally  applied 
would  prevent  a  recovery.  There  the  insured  was 
suspended  for  default  in  the  payment  of  an  assess- 
ment. An  application  for  reinstatement  made 
through  the  local  body  was  rejected  by  the  supreme 
body,  and  report  to  that  effect  returned  to  the  local 
body.  The  latter  however  led  the  insured  to  believe 
that  he  had  been  reinstated,  accepted  dues  paid  by 
him,  and  remitted  them  to  the  supreme  body.  The 
latter  refused  to  accept  the  dues  as  such,  but  placed 
them  to  the  general  credit  of  the  local  body,  and 
notified  it  accordingly.  Subsequently  the  insured 
was  injured.  In  a  suit  to  recover  therefor,  it  was 
held  the  supreme  body  was  estopped  to  deny  a  right 
to  recover,  the  basis  of  the  decision  being  that  the 
supreme  body  was  chargeable  with  the  acts  and 
conduct  of  the  local  body  as  agent,  although  the 
by-laws  provided  that  the  latter  was  agent  for  the 
insured,  rather  than  for  the  insurer.  In  the  course  of 
the  opinion  the  following  language  is  used:  ^'This 
court  has  consistently  and  steadfastiy  adhered  to 
the  view  that  it  will  not  permit  an  insurance  com- 
pany, whether  it  be  an  old  line  company  or  a  fra- 
ternal organization,  to  change  the  fundamental  law 
of  agency  by  contract,  and  thus  exonerate  itself 
from  liability  for  the  acts  of  those  who  are  in  fact 
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and  law  its  agents."    It  is  well  settled  that  such  pro- 
visions of  a  contract  of  insurance  being  made 

5.  for  the   benefit  of   the   company,    may   be 
waived  by  it.     Majestic  Life  Assur.  Co.  v. 

TutOe  (1915),  58  Ind.  App.  98,  107  N.  K  22; 
Farmers  Mut.  Fire  Ins.  Co.  v.  Jackman  (1905), 
35  Ind.  App.  1,  73  N.  E.  730;  Sovereign  Camp,  etc.  v. 
Latham  (1915),  59  Ind.  App.  290,  107  N.  E.  749; 
Home  Fire  Ins.  Co.  v.  Wilson  (1915),  176  S.  W. 
(Ark.)  688.  Oral  contracts  of  insurance  con- 
taining the  essential  elements  are  as  valid  as  if  in 
writing.  Ohio  Farmers  Ins.  Co.  v.  Bell  (1912),  51 
Ind.  App.  377,  99  N.  E.  812.  It  follows  that 
though  the  contract  be  in  writing,  provisions 
thereof  subject  to  waiver  may  be  waived  verbally. 
A  corporation  can  act  only  through  some 

6.  agency.    The  waiver  as  accomplished  in  any 
particular  instance  will  be  manifested  by  the 

act  of  such  agency.  As  indicated,  a  provision  speci- 
fying the  manner  in  which  the  contract  of  insur- 
ance may  be  modified  or  Hmiting  the  power  of 
agents,  may  be  waived  by  the  corporation.  It 
follows  that  such  corporation  through  and  by  the 
act  of  an  agency  may  waive  such  limiting  provision, 
if  such  agency  be  expressly  authorized  to  that  end, 
or  if  such  authority  may  be  implied  from  the  nature 
of  the  agency,  a  course  of  dealing  or  the  nature  of 
the  business  transacted.  See  Sovereign  Camp,  etc.  v. 
Latham  supra,  and  cases;  Gish  v.  Insurance  Co. 
(1905),  13  L.  R.  A.  (N.  S.)  826,  note. 

The    following    language    is    used    in    Southern 
States  Fire  Ins.  Co.  v.  Vann  (1915),  69  Fla.  649.  68 

South.  647 :    ' '  The  clause  in  the  fire  insurance 
3.     policy   placing   a   limitation   on   the   power 

of  any  ofl&cer,  agent  or  other  representative 
of  the  company  in  the  waiver  of  any  provision  or 
condition  in  the  policy  does  not  supersede  the  law 
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making  the  principal  liable  for  the  negligent,  wrong- 
ful or  fraudulent  act  of  its  agent,  or  the  law  of 
equitable  estoppel,  and  this  clause  of  limitation  may 
itself  be  waived  by  the  company  through  its  agent 
acting  within  the  apparent  scope  of  his  authority. 
*  *  *  An  insurance  company  can  not  make  its 
local  agent  the  medium  through  which  all  the  bene- 
fits of  a  policy  flow  from  the  insured  to  it,  and  then 
deny  that  he  has  authority  to  represent  it  when  the 
benefits  of  the  insured  are  involved".  See,  also, 
Glens  Falls  Ins.  Co.  v.  Michael  (1907),  167  Ind. 
659,  74  N.  E.  964,  79  N.  E.  905,  8  L.  R.  A.  (N.  S.) 
708;  Humbold  Fire  Ins.  Co.  v.  As/ifey  (1915),67  Ind. 
App.  682,  108  N.  E.  150;  Farmers  Mut.  Fire  Ins. 
Co.  V.  Jackmany  supra;  Germania  Fire  Ins.  Co.  v. 
Barringer  (1914),  43  Okl.  279,  142  Pac.  1026; 
Western  Nat.  Ins.  Co.  v.  Marsh  (1912),  34  OM.  414, 
125  Pac.  1094;  Pacific  Mut.  Life  Ins.  Co.  v.  Mc- 
Dowell (1914),  42  Okl.  300,  141  Pac.  273. 

Sadler's  apparently  broad  powers  are  indicated 
by  the  comprehensive  term  "superintendent".  It 
is  conclusively  admitted  by  the  pleadings  that  he 
ealled  at  appellee's  home  as  "an  authorized  repre- 
sentative of  the  company".  His  mission  was  to 
adjust  the  situation  involving  the  poHcy  here.  He 
testified  without  contradiction  or  explanation,  as 
we  have  said,  that  his  duties  were  to  superintend 
the  business  in  a  general  way.  The  Rushville  agency 
was  within  his  jurisdiction.  With  fuU  knowledge 
that  the  policy  was  subject  to  forfeiture,  and  that  it 
had  been  reported  as  lapsed,  he  opened  up  negotia- 
tions whereby  it  might  be  kept  in  force.  There  was 
evidence,  not  without  contradiction  respecting 
details,  that  he  referred  appellee  to  Kratzer  to  that 
end.  He  thereby  accredited  Kratzer.  Kratzer 
thereupon  collected  a  premium  and  in  so  doing  led 
appellee  to  believe  that  the  policy  was  in  force. 
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After  the  decease  of  the  insured,  this  premium  was 
remitted  to  the  company  and  is  yet  retained  by  it. 
True,  the  premium,  after  the  decease  of  the  insured, 
was,  through  the  agency  of  Kratzer,  applied  to  other 
purposes,  but  there  was  no  evidence  that  appellee 
either  knew  of  or  consented  to  such  application. 
There  was  evidence  also  that  appellant  prior  to  the 
commencement  of  this  action  had  knowledge  that 
such  premium  was  paid  as  a  premium.  By  these 
facts,  appellant,  in  our  judgment  is  estopped  to  deny 
Kability  on  the  policy.  See  Majestic  Life  Assur. 
Co.  V.  TutUe,  supra;  Mutual  Indemnity  Co.  v. 
Thompson  (1907),  83  Ark.  575,  104  S.  W.  200,  119 
Am.  St.  149,  10  L.  R.  A.  (N.  S.)  1064,  note.  More- 
over, what  Kratzer  said  and  did  was  more  com- 
prehensive in  form  than  as  indicating  a  mere 
waiver  of  the  forfeiture.  Under  the  uncontra- 
dieted  evidence,  his  language  was  such  as  to  lead 
appellee  to  believe  that  a  liability  to  forfeiture 
had  not  been  incurred.  The  effect  of  his  statement 
was  that  he  had  made  payments  to  date  for  appel- 
lee. As  we  have  said,  Kratzer  sustained  a  dual 
relation  to  appellee.  Within  a  certain  field,  he  was 
appellee's  agent;  within  another  field  he  was  appel- 
lant's agent.  If  he  failed  to  make  the  payments,  he 
failed  as  appellee's  agent.  In  view  of  the  business 
being  transacted,  if  he  misrepresented  the  facts  as 
to  payments  made,  he  did  so  as  appellant's  agent. 
Appellee  knew  the  facts  only  as  he  gathered  them 
from  Kratzer.  If  appellee  be  chargeable  with 
knowledge  of  the  provisions  of  the  policy  limiting 
Kjatzer's  powers,  he  did  not  know  Kratzer  was 
exceeding  such  powers  as  so  limited.  Kratzer  by 
merely  misrepresenting  the  facts  to  appellee  did  not 
violate  the  limiting  conditions  of  the  poHcy.  True, 
however,  his  ex  parte  action  was  likely  to  lead  to 
such  result.     His  conduct  in  that  respect  should 
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therefore  be  measured  by  the  ordinary  rules  of 
agency.  Certain  language  used  in  Jones  v.  Prtir 
dential  Ins.  Co.  (1913),  155  S.  W,  (Mo.)  1106,  is 
worthy  of  consideration  here.  In  that  case,  James, 
appellee's  soliciting  agent,  procured  to  be  issued  to 
Lang  an  industrial  policy.  It  contained  a  pro- 
vision that  it  should  be  void  if  assigned.  James  knew 
when  it  was  issued  that  it  was  to  be  assigned  to 
Jones.  Lang,  by  a  writing  on  the  policy,  assigned 
it  to  Jones  "subject  to  the  approval  of  the  Pruden- 
tial Insurance  Company".  James  verbally  sanc- 
tioned the  assignment,  and  regularly  collected  the 
premiums  thereafter,  and  delivered  them  to  the 
company  which  accepted  them  in  ignorance  of  the 
assignment,  except  as  James  had  knowledge  thereof. 
In  a  suit  brought  on  the  policy  by  Jones  after 
Lang's  death,  the  court  in  holding  that  a  waiver  by 
the  company  should  be  predicated  on  James* 
knowledge  and  conduct,  uses  the  following  lan- 
guage: "Moreover,  in  answer  to  the  suggestion, 
that  it  is  not  competent,  as  a  rule,  for  a  mere  soUcit- 
ing  agent  to  either  waive  such  a  condition  of  the 
policy  or  estop  the  company  thereabout,  the  nature 
and  character  of  the  business  and  the  authorized 
duties  of  such  agents  are  to  be  considered.  As 
before  stated,  the  business  of  industrial  insurance  is 
conducted  principally  among  people  of  the  poorer 
classes,  many  of  whom  are  illiterate  and  but  slightly 
informed  concerning  intricate  business  matters. 
*  *  *  These  agents  call  upon  the  patrons  of  the 
company  weekly,  make  collections,  and  enter  credit 
therefor  in  the  book  of  the  insured,  and  seem  to  have 
general  supervision  pertaining  to  such  matters  within 
the  immediate  debit.  To  the  people  with  whom  they 
deal,  such  agents  are  justly  regarded  as  representa- 
tives of  the  company,  with  complete  power  touch- 
ing the  performance  of  the  duties  which  they  daily 


NOVEMBER  TERM,  1915.  253 


Head  v.  Leak— 61  Ind.  App.  253. 


exercise  in  their  presenee".     In  view  of  the  nature 

of  industrial  insurance  and  the  class  of  people   with 

whom   the   company   deals   in   issuing  such 

7.  policies  and  collecting  the  premiums  there- 
on, courts  are  justified  in  seizing  hold  of  and 
giving  effect  to  slight  circumstances  in  order  to  pre- 
vent a  forfeiture,  where  the  forfeiture  if  enforced 
must  be  based  upon  some  provision  of  the  contract 
inserted  for  the  benefit  of  the  insurance  company. 
Farmers  MuU  Fire.  Ins.  Co.  v.  JdckmaUj  supra^  17, 
and  cases. 

The  evidence,  although  to  some  extent  con- 
tradictory, is  sufficient  to  sustain  the  verdict. 
Without  specifically  considering  other  questions 
presented,  it  is  sufficient  to  say  that  the  case  was 
tried  without  material  error.    Judgment  affirmed. 

Note. — Rei)orted  in  111  N.  E.  945.  As  to  effect  of  limitations  on 
an  agent's  authority  to  waive  conditions  in  an  insurance  policy,  see 
2  Ann.  Cas.  112;  9  Ann.  Cas.  380.  As  to  waiver  of  provision  in  a  life 
insurance  ix>licy  premium  after  appointed  time,  or  similar  act,  see  7 
Amu  Cas.  385.  See,  also,  under  (1)  25  Cyc  870,  871;  (3,  5)  25  Cyo 
861;  (4)  25  Cyc  739;  (6)  25  Cyc  860;  (7)  25  Cyc  740. 


Head  et    al.   v.   Leak,   Administrator,   et  al. 

[No.  9,362.    FUed  March  16,  1916.] 

1.  Descent  and  Distribution. — Adoption. — Capacity  to  Inherit, — 
The  act  of  adoption  does  not  take  away  any  existing  rights,  or 
destroy  the  legal  capacity  to  inherit  from  natural  parents,   p.  255. 

2.  Descent  and  Distribution. — Adoption, — Heir  in  Dttal  Capacity. 
— ^Where  an  adopted  child  of  an  intestate  has  a  right  to  property 
of  the  decedent  either  in  the  capacity  of  an  adopted  child  or  as 
natural  heir,  but  not  in  both,  it  should  receive  the  greatest  amoimt 
it  wotddl>e  entitled  to  receive  in  either  capacity,    p.  255. 

3.  Descent  and  Distribution. — Adoption, — Heir  in  Dual  Capae^ 
ity. — ^Where  decedent  left  surviving  him  his  widow,  four  sons  and 
an  adopted  daughter  who  was  the  only  child  of  a  deceased  son, 
such  adopted  daughter  should  take  as  natural  heir,  and  not  as  an 
adopted  child,  since  under  the  droumstandes  her  rights  are  greater 
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as  a  natural  heir,  in  view  of  the  limitation  upon  the  descent  of 
property  taken  by  an  adopted  child,  contained  in  §870  Bums  1914, 
Acts  1883  p.  61.    p.  255. 

From  Hendricks  Circuit  Court;  George  W.  BriU^ 
Judg6. 

Action  on  the  filing  of  exceptions  by  William  E. 
Head,  and  others  to  the  final  settlement  report  of 
James  T.  Leak,  administrator  of  the  estate  of  Will- 
iam T.  Head,  deceased.  From  the  judgment  ren- 
dered, William  E.  Head  and  others  appeal.  Re^ 
versed. 

Charles  F.  Remy  and  James  M.  Barryhill^  for 
appellants. 

George  M.  Piersol^  Harley  D.  Billings^  E.  C. 
Stansbury  and  Zimri  E,  Dougariy  for  appellees. 

Ibach,  C.  J. — This  is  an  action  which  arose  on  the 
filing  of  exceptions  by  appellants  to  the  final  set- 
tlement report  of  appellee,  James  T.  Leak,  as  admin- 
istrator of  the  estate  of  William  T.  Head,  deceased. 
The  facts  as  to  the  situation  and  relationship  of  the 
parties  are  set  forth  more  fully  in  the  opinion  in  the 
case  of  Billings  v.  Head  (1916),  184  Ind.  361,  111 
N.  E.  177,  which  involved  real  property  left  by 
William  T.  Head.  William  T.  Head  left  surviving 
him  four  natural  children  and  an  adopted  child,  who 
was  his  grandchild,  the  only  child  of  a  deceased  son. 
In  the  distribution  of  the  surplus  of  the  personal 
estate  of  William  T.  Head,  after  the  payment  of 
debts,  and  the  satisfaction  of  his  widow's  rights, 
the  question  arose  as  to  whether  Lehallah  Head,  the 
adopted  child,  and  one  of  the  appellees,  was  entitled 
to  one-fifth  or  to  two-sixths  of  that  remainder, 
that  is,  whether  she  took  only  one  share,  or  whether 
she  took  a  share  as  an  adopted  child,  and  another 
share  as  her  father's  heir.  In  the  case  of  Billings  v. 
Headj  supra,  it  wad  decided  that  Lehallah  Head  was 
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entitled  to  only  one  share.    The  question  is  here  pre- 
sented, which  was  not  there  decided,  as  to  whether 
she  takes  the  one  share  as  adopted  child,  or  as  natural 
heir.    The  act  of  adoption  does  not  take  away 

1.  any  existing  rights,  or  destroy  the  legal  capac- 
ity to  inherit  from  natural  parents.  Patterson 
V.  Browning  (1896),  146  Ind.    160,    163,   44 

2.  N.  E.  993;  Humphries  v.  Datds  (1885),  100 
Ind.  274,  283,  50  Am.  Rep.  788.    So,  where  as 

in  this  case  the  adopted  child  has  aright  to  take 
property  in  either  capacity  as  adopted  child,  or  as 
natural  heir,  but  not  in  both,  she  should  receive  the 
greatest  amount  she  would  be  entitled  to  receive 
in  either  capacity. 

There  is  in  this  State  a  limitation  upon  the  descent 

of  property  which  is  taken  by  an  adopted  chUd. 

It  is  provided  by  §870  Biirns  1914,  Acts  1883  p. 

61,  that  when  an  adopted  child  dies  intestate, 

3.  without  leaving  wife  or  husband,  issue  or 
their    descendants,    surviving    him    or    her, 

seized  of  any  real  estate  or  owning  any  personal 
property  which  may  have  come  to  such  child  by 
gift,  devise  or  descent  from  the  adopting  parent, 
such  property  so  coming  to  the  adopted  child  shall 
on  its  death  descend  to  the  heirs  of  the  adopting 
parent.  There  is  no  limitation  on  the  descent  of 
property  taken  as  a  natural  heir,  and  it  descends 
according  to  the  general  laws  of  descent.  Lehallah 
Head's  right  in  the  property  involved  would  be 
greater  as  a  natural  heir  than  as  an  adopted  child. 
The  court  below  held  that  she  took  two  shares,  one 
in  each  capacity,  and  stated  conclusions  of  law 
accordingly,  from  which  exceptions  were  taken  by 
appellants,  and  this  appeal  prosecuted.  This  was 
error.  We  hold  that  Lehallah  Head  should  take  a 
one-fifth  share  in  the  surplus  personal  property  of 
her  adopted  parent's  estate,  and  should  take  that 
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share  as  his  natural  heir,  in  lieu  of  her  deceased 
father. 

Judgment  reversed,  with  instructions  to  the  court 
to  restate  its  conclusions  of  law,  and  render  judg- 
ment accordingly. 

NoTB. — Reported  in  111  N.  E.  952.  As  to  power  to  give  child 
under  existing  adoption  right  to  inherit  from  natural  parent  or 
parent's  relatives,  see  35  L.  R«  A.  (N.  S.)  216.  As  to  right  of  an 
adopted  child  to  inherit  from  persons  other  than  adopted  parents, 
see  4  Ann.  Cas.  881;  9  Ann.  Cas.  780.  See,  also,  under  (1)  1  C. 
J.  1400;  1  Cyc  933. 


The  Cleveland,   Cincinnati,   Chicago  and  St. 

Louis  Railway  Company  v.  Cloud, 

Administratrix. 

[No.  8,607.     Filed  November  5,  1915.     Rehearing  denied  January 
27,  1916.    Transfer  denied  March  17,  1916.] 

1.  Pleading. — Amendment  Pending  Trial. — Discretion  of  Court. — 
Under  a  rule  of  the  circuit  court  forbidding  the  filing  of  amend- 
ments without  affidavit  showing  sufficient  cause  for  not  filing  same 
before  the  issues  were  closed,  and  providing  for  the  suspension  of 
such  rule  when  in  the  coiu*t's  opinion  the  ends  of  justice  would 
thereby  be  promoted,  the  court's  action  in  permitting  the  amend- 
ment of  the  complaint  immediately  before  trial  so  as  to  allege  that 
the  decedent  at  the  time  of  his  death  was  a  brick  mason  by  trade, 
earning  five  dollars  a  day,  was  not  an  abuse  of  the  court's  discre- 
tion, in  view  of  defendant's  right  to  have  asked  a  continuance  if 
necessary  to  its  defense,    p.  260. 

2.  CotiBTB. — Rulee. — Construction, — AppeaL — The  rules  of  a  trial 
court  are  construed  to  be  the  law  of  the  court  made  for  the  orderly 
conduct  of  business  and  for  the  protection  of  litigants,  and  on  appeal 
the  construction  placed  by  a  trial  court  on  its  rules  of  practice  will 
be  adopted  unless  it  clearly  appears  that  there  has  been  substantial 
error  in  their  construction  and  application,    p.  260. 

3.  Railroads. — Crossing  Accident. — Instructions. — ApplictUion  to 
Pleading  and  Issues. — In  an  action  for  the  death  of  plaintiff's 
decedent  in  a  crossing  accident,  grounded  on  the  theory  that  defen- 
dant's fireman  and  engineer  negligently  failed  to  see  decedent 
approaching  the  crossing,  and  also  that,  seeing  him,  they  negligently 
failed  to  check  the  engine  in  time  to  avoid  the  accident,  where 
defendant  offered  evidence  on  contributory  negligence  and  the 
court  gave  instructions  at  defendant's  request  on  that  theory,  other 
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instanctions  given  were  unobjectionable  and  were  applicable  to  the 
evldenoe  and  theory  of  the  case,  which  in  effect  merely  informed 
the  jury  that  it  was  defendant's  duty  to  keep  a  lookout  for  per- 
sons attempting  to  use  the  crossing,  and  that  if  decedent  was  in  a 
position  of  danger  or  api>eared  to  be,  and  if  defendant's  employes  in 
charge  of  the  engine  as  it  approached  the  crossing  knew  the  condi- 
tions, it  immediately  became  their  duty  to  use  ordinary  care  to 
avoid  a  collision,  and  that  if  by  the  exercise  of  reasonable  care  they 
oould  have  seen  and  known  of  decedent's  peril  and  that  he  cotdd  not 
escape  by  the  exercise  of  ordinary  care,  their  failure  to  exercise  such 
care  would  be  negligence,  regardless  of  whether  some  time  before 
the  collision  they  saw  decedent  in  a  place  of  safety,  if  by  the  exer- 
cise of  reasonable  care  immediately  thereafter  and  for  some  appre- 
ciable time  before  the  collision  they  by  the  exercise  of  ordinary  care 
discovered  or  could  have  discovered  that  from  a  place  of  safety 
decedent  had  actually  entered  a  place  of  danger,    p.  262. 

4.  Railbo ADS.— Cro««in(7  Accident. — Last  Clear  Chance. — ^Where 
decedent  was  in  a  place  where  he  had  a  right  to  be  and  was  unable 
to  remove  himself,  his  negligence,  if  any,  being  antecedent,  the 
defendant  may  be  negligent  under  the  last  clear  chance  doctrine 
in  not  discovering  his  position  of  peril,  p.  266. 

6-  Appeal. — Review. — Refusal  of  Instrudions, — ^A  requested  instruc- 
tion containing  an  assumption  not  warranted  by  the  evidence  and 
also  taking  from  the  jury  the  question  of  contributory  negligence, 
where  under  the  facts  such  question  was  not  one  of  law,  was 
properly  refused,    p.  266. 

6.  Deaths. — Excessive  Damages. — ^A  verdict  of  $6,000  for  the  death 
of  plaintiff's  decedent  was  not  excessive,  in  view  of  evidence  show- 
ing that  decedent  was  twenty-one  years  of  age,  strong  and  indus- 
trious, had  no  bad  habits,  used  all  his  earnings  to  support  his  wife 
and  maintain  his  home,  was  a  brick  mason  earning  four  to  five 
dollars  a  day,  that  he  had  a  life  exi)ectancy  of  forty  years,  and  that 
he  worked  at  his  trade  from  eight  to  nine  months  each  year  and 
performed  other  labor  during  the  remainder  of  each  year.      p.  267. 

From  Randolph  Circuit  Court;  James  S.  Engle, 
Judge. 

Action  by  Lena  E.  Cloud,  administratrix  of  the 
estate  of  Charles  Cloud,  deceased,  against  The 
Cleveland,  Cincinnati,  Chicago  and  St.  Louis  Rail- 
way Company.  From  a  judgment  for  plaintiff,  the 
defendant  appeals.    Affirmed. 

Frank  L.  Littleton^   Macy^   Nicholsy   Goodrich   & 
Bales,  and  William  F.  Elliott^  for  appellant. 
W.  G.  Parry,  for  appellee. 
Vol.  61—17 
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Ibach,  p.  J. — ^Action  for  damages  on  account  of 
the  death  of  Charles  Cloud,  alleged  to  have  been  the 
result  of  appellant's  negligence.  The  facts  disclosed 
by  the  record  are  in  the  main  concisely  stated  by 
appellee  in  her  brief,  and  are  substantially  as  fol- 
lows:  During  the  afternoon  of  December  12,  1911, 
Charles  Cloud,  the  decedent,  was  driving  north  in  a 
low  buggy  drawn  by  a  pony,  on  Oak  Street  in  the 
incorporated  town  of  Lynn,  Indiana.  Oak  Street 
was  sixty  feet  in  width  and  was  crossed  at  right 
angles  by  five  of  appellant's  tracks.  The  pony 
stopped  frequently,  probably  balking,  but  would  go 
forward  when  urged  by  Cloud.  The  pony  finally 
stopped  with  its  feet  on  the  south  track.  It  is  about 
seventy-five  or  eighty  feet  from  that  point  to  the 
main  track.  An  engine  somewhere  down  the  tracks 
began  making  a  noise,  blowing  off  steam.  The  pony 
became  frightened,  plunged,  and  became  unman- 
ageable, and  ran  toward  the  crossing,  and  it  is 
admitted  that  Cloud  did  all  he  could  to  restrain  and 
hold  the  pony.  At  this  time,  appellant's  engine, 
running  light,  steam  shut  off,  and  moving  at  a 
speed  of  six  to  eight  miles  per  hour,  was  approach- 
ing from  the  east,  and  the  view  from  the  eastward  on 
the  railroad  track  along  Oak  Street  was  unobstructed 
for  some  distance.  At  the  crossing  the  engine  col- 
hded  with  the  buggy.  Cloud  still  pulling  back  on  the 
lines  to  check  the  pony.  The  collision  occiured 
about  eight  feet  west  of  the  center  of  the  street. 
The  rig  was  struck  between  the  front  and  hind 
wheels.  No  one  seems  to  have  seen  the  decedent 
after  the  collision  until  his  mangled  body  was  found 
about  100  feet  west  of  the  point  where  the  rig  was 
struck.  There  is  some  evidence  tending  to  show  that 
decedent  was  not  killed  or  mortally  wounded  by  the 
collision.  Parts  of  the  buggy  were  picked  up  on  the 
west  end  of  the  crossing'planks.    The  buggy  tracks 
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showed  that  the  west  wheels  passed  west  of  the 
planks,  and  the  east  wheels  on  the  planks.  The 
engine  stopped  80  to  100  feet  west  from  where  the 
body  was  found.  Aside  from  the  serious  wounds 
that  caused  death  there  was  only  a  scalp  wound. 
The  first  blood  was  on  the  north  rail  60  feet  west  of 
the  street  crossing  and  about  6  to  8  inches  from  the 
rail,  and  blood  was  scattered  from  that  point  west  as 
far  as  the  body.  There  was  a  pool  of  blood  and  one 
shoe  near  the  body.  The  cinders  between  the  rails 
were  disturbed  and  appeared  as  though  something 
had  been  dragged  through  them  west  from  the  first 
blood  spot.  Decedent's  cap  and  buggy  curtain  were 
found  at  or  west  of  the  first  blood  spot,  and  pieces  of 
flesh  and  bone  15  feet  east  of  the  body.  His  pocket- 
book  and  rule  were  10  feet  west  of  the  blood  spot. 
At  or  near  the  first  blood  spot  were  tracks  and 
other  marks  indicating  the  place  where  the  pony 
and  what  remained  of  the  buggy  were  released 
from  the  engine.  Witnesses  near  by  at  the  time 
testified  in  substance  that  they  saw  the  pony  and 
part  of  the  rig  extending  north  from  the  engine  as 
they  were  being  carried  down  the  track.  The  fire- 
man who  was  standing  on  top  of  the  tender,  said  he 
saw  decedent  when  the  pony  was  standing  quietly 
and  after  that  he  looked  straight  ahead.  He  said  he 
next  saw  the  pony  come  around  in  front  of  the 
engine  just  after  it  came  over  the  pilot.  Just  before 
seeing  the  pony,  he  heard  the  engineer  apply  the 
brakes,  and  felt  the  jar  of  it.  The  jar  caused  him  to 
take  two  or  three  steps  forward,  and  he  then  saw 
the  pony.  The  engineer  said  he  first  saw  the  pony 
and  rig  "when  they  came  over  the  pilot,  the  upper 
part  of  the  pony  was  right  back  of  the  running  board 
at  the  front  cab  window,  the  pony  went  toitskneees, 
rose  and  turned  in  again";  as  soon  as  he  saw  the 
pony  the  brake  was  immediately  put  on,  but  the 
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engine  had  run  30  or  40  feet  before  the  reverse  lever 
was  thrown. 

The  case  was  tried  on  two  paragraphs  of  amended 
complfdnt  to  which  a  general  denial  was  filed.  A 
general  verdict  was  returned  in  favor  of  appellee  for 
$6,000,  and  with  it  the  jury  retimied  answers  to 
interrogatories.  These  answ^^  are  in  complete 
accord  with  the  general  verdict,  so  that  in  view  of  the 
state  of  the  record  and  the  errors  relied  upon,  we 
refer  only  to  a  few  of  them  particularly.  The 
answers  to  interrogatories  Nos.  8  to  15,  inolxisive, 
find  the  situation  of  the  traclra,  the  approaching 
engine,  the  decedent  in  his  buggy,  and  the  collision 
juat  as  those  facts  are  stated  in  the  complaint.  In 
answer  to  interrogatory  No.  17,  which  asked  if 
decedent  was  killed  or  mortally  wounded  by  the 
coUision,  the  answer  is  no,  and  by  the  answer  No. 
19  it  is  found  that  the  engineer  might  by  ordinary 
diligence  have  stopped  the  engine  after  the  coUision 
in  time  to  prevent  Cloud's  death.  In  answer  to 
No.  21,  it  appears  that  the  engineer  did  not  see 
decedent  until  after  the  accident  and  the  fireman  did 
not  see  him  until  after  his  pony  and  broken  buggy 
appeared  on  the  north  side  of  the  main  track;  in 
answer  to  No.  24j^  that  decedent  did  not  know  that 
the  pony  would  take  fright  at  escaping  steam;  in 
answer  to  No.  23  and  No.  24  that  tliree  seconds 
'  itervened  between  the  time  the  pony  started  to 

m  and  the  collision,  and  that  the  engineer  could 

ave  stopped  the  engine  in  that  time. 
An  amendment  to  the  original  complaint  was  pei^ 

litted  on  the  day  of  the  trial,  immediately  before 
the  case  was  called,  over  appellant's  objec- 

1.  tion.  It  is  first  contended  by  appellant  that 
this  was  error,  for  the  reason  that  it  was  done 
in  violation  of  rule  7  of  the  Randolph  Circuit 

2.  Court  forbidding  the  filing  of  amendments 
without  affidavit  showing  sufficient  cause  for 
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not  filing  the  same  before  the  issues  were  closed 
The  separate  paragraphs  of  complaint  were  amended 
so  as  to  contain  this  clause,  ^'that  at  the  time  of  his 
death  the  said  Charles  Cloud,  was  and  for  several 
years  prior  thereto  had  been  a  brick  mason  by  trade, 
at  which  trade  he  worked,  and  at  which  he  was  earn- 
ing and  receiving,  and  had  earned  and  received  and 
was  capable  of  earning,  $5  per  day'\  At  the  time 
appellant  sought  to  have  the  foregoing  rule  enforced, 
there  was  a  further  rule  of  the  court,  rule  21,  which 
provided  that  ''the  application  of  the  foregoing 
rules  may  be  suspended  when  in  the  opinion  of  the 
court  the  ends  of  justice  would  thereby  be  promoted 
and  all  rights  of  the  court  in  conflict  with  the  above 
rules  are  hereby  reserved''.  Such  rules  have  always 
been  construed  to  be  the  law  of  the  court  made  for 
the  orderly  conduct  of  business  and  for  the  protec- 
tion of  litigants,  and  they  ought  generally  to  be 
upheld  and  enforced.  It  seems  to  have  been  the 
realization  of  the  court  that  in  some  instances  the 
enforcement  of  the  rules  would  work  an  injustice, 
and  therefore  rule  21  was  promulgated,  and  the  bill 
of  exceptions  shows  that  the  trial  court  thought  he 
was  justified  in  his  ruling  by  rule  21.  Wherever 
like  questions  have  been  presented,  the  courts 
seem  to  have  held  that  the  construction  placed  on  its 
rules  of  practice  will  be  adopted  by  the  courts  of 
appeal  unless  it  clearly  appears  that  there  has  been 
substantial  error  in  their  construction  and  applicar 
tion.  Mix  v.  Chandler  (1867),  44  111.  174;  Morrison 
V.  Neirin  (1889),  130  Pa.  St.  344,  18  Atl.  636;  11 
Cyc  720*.  We  find  no  error  in  the  trial  court's  action 
in  permitting  the  amendments  to  the  complaint  on 
the  day  of  trial.  Appellant  might  have  asked  a 
continuance  if  necessary  to  its  defense,  but  did  not. 
The  first  paragraph  of  the  amended  complaint 
proceeds  on  the  theory  that  appellant's  fireman  and 
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engineer  failed  to  look  for  persons  and  vehicles 
3.  approaching  the  crossing  and  as  a  conse- 
quence negligently  failed  to  see  decedent, 
while  it  is  charged  in  the  second  paragraph  that  they 
did  see  him  approaching  and  unmindful  of  him, 
negligently  failed  to  stop  or  check  the  engine  in 
time  to  avoid  the  accident.  In  short,  it  is  appel- 
lee's contention  that  appellant  was  negligent  both 
before  and  after  the  collision,  and  that  if  appellant's 
servants  had  been  looking  ahead  at  either  of  these 
times,  they  could  have  prevented  killing  decedent. 
Of  the  instructions  given  on  these  theories,  appellant 
says  Nos.  7  and  8  were  erroneous.  They  are  as  fol- 
lows: "7.  If  the  jury  find  by  the  preponderance  of 
all  the  evidence  in  the  case  that  the  plaintiff's  dece- 
dent was  riding  and  driving  in  a  buggy  drawn  by  a 
pony  hitched  thereto,  and  so  riding  and  driving 
approached  the  crossing  over  Oak  Street  in  the  town 
of  Lynn,  where  the  defendant  company's  line  of 
road  crosses  the  same,  and  when  within  a  distance  of 
about  75  feet,  within  a  safe  distance  from  said  cross- 
ing, the  pony  so  driven  stopped  on  the  highway  or 
street  before  crossing  over  such  railway  tracks,  and 
while  standing  at  such  point,  the  said  pony  became 
frightened  at  escaping  steam  or  noise  from  the 
defendant's  locomotive  near  said  crossing,  or  became 
frightened  and  unmanageable  from  any  cause,  and 
started  forward  toward  said  crossing,  jumping, 
rearing  and  plunging,  and  plaintiff's  decedent  was 
unable  to  restrain  and  hold  said  pony,  and  that  he 
used  diUgence  and  his  best  endeavors  and  efforts 
to  restrain  and  stop  said  pony  in  its  course  towards 
said  crossing,  and  if  you  believe  from  the  evidence 
that  plaintiff's  decedent  thereby  and  by  reason  of 
the  said  conduct  of  said  pony  and  his  inability  to 
manage  and  control  the  same,  if  he  were  unable  to 
manage  and  control  him,  and  the  near  approach  of 
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the  locomotive  engine  of  defendant  at  that  time  to 
said  crossing,  if  it  were  so  approaching  such  cross- 
ing, and  that  thereby  plaintiff's  decedent  was 
placed  in  a  situation  of  imminent  peril  and  danger, 
from  which  he  was  unable  to  extricate  himself,  and 
if  the  engineer  in  charge  of  the  locomotive  engine 
saw  the  plaintiff's  decedent  in  his  said  perilous 
situation,  if  he  were  in  a  perilous  situation  from 
which  he  could  not  extricate  himself,  then  it  was  the 
duty  of  such  engineer  to  have  used  ordinary  care 
and  diligence  to  avoid  coming  in  contact  with  said 
pony  and  said  buggy,  and  said  decedent  and  to 
avoid  injury  to  him;  or  if,  under  the  circumstances 
and  facts  above  stated,  by  the  exercise  of  ordinary 
care  and  diligence  said  engineer  could  have  seen  the 
plaintiff's  decedent  approaching  said  crossing,  if  he 
was  so  approaching  the  same,  and  could  have  seen 
and  realized  that  the  pony  attached  to  and  draw- 
ing said  buggy  in  which  plaintiff's  decedent  was  rid- 
ing and  driving,  was  unmanageable,  if  said  pony 
was  so  unmanageable,  and  that  plaintiff's  decedent 
was  in  peril  from  which  he  was  unable  to  extricate 
himself,  if  such  were  the  case,  in  time  to  have 
stopped  his  locomotive  engine  and  avoid  such  con- 
tact and  injury,  by  the  exercise  of  ordinary  diligence, 
if  there  was  contact  and  injury,  and  the  said  engineer 
carelessly  and  negligently  failed  to  look  and  to  see 
the  said  deceased  so  approaching  and  failed,  under 
the  circumstances,  to  see  plaintiff's  decedent,  and  his 
perilous  situation,  if  as  before  stated,  he  was  in  such 
perilous  situation,  such  conduct  on  the  part  of  such 
engineer  in  failing  to  see  plaintiff's  decedent  and  his 
said  perilous  situation,  would  be  negligence  on  the 
part  of  such  engineer  in  the  discharge  of  his  duties 
as  such  engineer  toward  plaintiff's  decedent.  8. 
If  the  pony  driven  by  plaintiff's  decedent,  became 
frightened  and  ran  away  with  him  and  ran  in  front 
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of  the  defendant's  locomotiye  engine  as  the  same  wa^ 
passing  over  Oak  Street  in  the  town  of  Lynn,  and 
the  said  pony  and  buggy  was  struck  by  said  locomo- 
tiye engine  and  carried  and  pushed  along  the  rail- 
road track  in  front  of  the  locomotive  engine  by  said 
contact  a  distance  along  said  track,  and  if  you  believe 
from  the  evidence  that  plaintiff's  decedent  was 
unable  to  control  said  pony  and  he  was  carried  on 
said  track  in  said  buggy  and  was  thereby  put  in 
peril  from  which  he  was  unable  to  extricate  him- 
self, and  if  after  he  was  so  put  in  peril,  if  he  was  in  a 
perilous  situation,  the  agents  and  servants  of  the 
defendant  operating  the  said  locomotive  engine  by 
the  use  of  ordinary  diligence,  could  have  discovered 
plaintiff's  decedent  and  his  said  perilous  situation  in 
time  to  have  stopped  said  locomotive  engine  by  the 
exercise  of  ordinary  diligence  and  prevented  it  froiH 
passing  over  him  and  killing  him,  if  it  did  so  pass 
over  him  and  kill  him,  and  if  said  agents  and  servants 
of  defendant  negligently  failed  to  discover  the 
plaintiff's  decedent  and  his  said  perilous  situation 
and  did  not  discover  him  and  his  said  peril  until 
after  the  said  locomotive  engine  passed  over  the 
decedent,  thereby  causing  his  death,  then  in  such 
case  the  negligence  of  plaintiff's  decedent  occurring 
prior  to  the  time  his  pony  became  unmanage- 
able and  prior  to  his  said  perilous  situation,  if  he  was 
so  negligent  prior  to  said  time,  would  not  be  a  bar  to 
to  the  plaintiff's  right  to  recover,  if  she  is  otherwise 
entitled  to  recover  in  this  action.  The  law  is,  that 
if  a  person  is  in  a  situation  of  peril  and  danger  from 
which  he  is  unable  to  extricate  himself,  it  matters 
not  whether  he  is  negligent  in  placing  himself  in 
such  situation  of  peril,  if  he  is  injured  by  the  negli- 
gence of  another,  either  by  negligence  of  the  omis- 
sion of  duty,  or  by  negligent  acts  of  commission,  his 
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said  prior  aet  of  negligence  is  not  a  bar  to  his  right  to 
recover,  if  he  is  otherwise  entitled  to  recover/' 

The  claLm  is  made  by  appellant  that  instruction 
No.  7  is  "ambiguous  and  obscure  because  it  leaves  it 
an  uncertainty  whether  the  court  intended  to 
instruct  the  jury  that  it  was  the  duty  of  the  engineer 
to  use  diligence  in  watching  the  crossing  over  which 
his  engine  was  about  to  pass,  and  that  failure  to  use 
such  diligence  therein  would  be  negligence  if  it 
resulted  in  injury  to  Cloud;  or  whether  it  was 
intended  to  charge  that  Cloud's  peril  was  to  be  taken 
into  consideration  in  determining  what  ordinary 
diligence  required  of  the  engineer,  'under  the  cir- 
cumstances and  facts  above  quoted'  ".  We  do  not 
consider  these  objections  tenable.  Appellant  had 
introduced  evidence  on  the  issue  of  contributory 
negligence  and  tendered  instructions  which  were 
given  by  the  court  on  that  issue,  and  for  this  reason 
doubtless,  instructions  Nos.  7  and  8  were  given. 
These  instructions  do  no  more  than  inform  the 
jury  that  it  was  appellant's  duty  to  keep  a  lookout 
for  persons  attempting  to  use  the  crossing,  and  that 
if  Cloud  was  in  a  position  of  danger  from  which  he 
could  not  remove  himself  before  the  collision,  or 
appeared  to  be  in  a  perilous  position,  and  if  appel- 
lant's employes  in  charge  of  the  engine  as  it 
approached  the  crossing  at  the  time  knew  the  con- 
ditions as  they  existed  with  reference  to  decedent, 
then  it  immediately  became  their  duty  to  use 
ordinary  care  to  avoid  a  collision  with  him;  or  if 
they  could  by  the  exercise  of  reasonable  care  have 
seen  and  known  of  such  position  of  peril  and  that  he 
was  so  situated  that  he  could  not  escape  therefrom 
by  the  exercise  of  ordinary  care,  the  failure  on  the 
part  of  such  employes  to  exercise  such  care  would  be 
negligence,  and  it  could  make  no  difference  if,  some 
time  before  the  collision,  the  fireman  saw  decedent 
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in  a  place  of  safety,  if  by  the  exercise  of  reasonable 
care  immediately  thereafter  and  for  some  appreci- 
able time  before  the  collision,  such  fireman  by  the 
exercise  of  ordinary  care  discovered  or  could  have 
discovered  that  from  a  place  of  safety  decedent  had 
actually  entered  a  place  of  danger.  We  are  of  the 
opinion  that  instruction  No.  8  goes  no  further  than 
instruction  No.  7,  and  when  both  are  carefully  con- 
sidered, it  becomes  quite  clear  that  they  were  applic- 
able to  the  theories  upon  which  the  case  was  tried, 
were  within  the  evidence,  and  were  not  ambiguous 
or  misleading,  but  on  the  contrary,  stated  with 
sufficient  clearness  a  proposition  of  law  which  has 
long  been  settled.  Leavitt  v.  Terre  Haute ^  etc.,  R. 
Co.  (1892),  5  Ind.  App.  513,  31  N.  E.  860,  32  N.  E. 
866;  Indiana  Union  Traction  Co.  v.  Love  (1913), 
180  Ind-  442,  99  N.  E.  1005;  Union  Pac.  B.  Co.  v. 
Cappier  (1903),  66  Kan.  649,  72  Pac.  281,  69  L.  R. 
A.  539,  note;  Smith  v.  Norfolk,  etc.,  R.  Co.  (1894). 
114  N.  C.  728,  19  S.  E.  863,  25  L.  R.  A.  287,  note. 
Appellant's  contention  that  actual  discovery  is 
necessary  to  invoke  the  doctrine  of  last  clear  chance 
is  not  applicable  to  cases  such  as  this  where  a 

4.  person  is  in  a  place  where  he  has  a  right  to 
be   and   is   unable   to  remove   himself,    his 

negligence,  if  any,  being  antecedent,  the  defendant 
under  such  doctrine  may  be  negligent  in  not  dis- 
covering such  position  of  peril.  Indianapolis  Trac- 
tion, etc.,  Co.  y.  Croly  (1913),  54  Ind.  App.  566,  96 
N.  E.  973,  98  N.  E.  1091 ;  Evansville,  etc..  Traction 
Co.  V.  Johnson  (1913),  54  Ind.  App.  601,  97  N.  E. 
176. 

Of  the  instructions  refused,  appellant  discusses 

but  one.   No.  6.     This  instruction  was  properly 

refused.     In  the  first  place,  it  contains  a 

5.  wrong   assumption,    that   is,   that   decedent 
knew,  that  the  pony  would  take  fright  at  escap- 
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ing  steam.  The  evidence  favorable  to  appellee  on 
this  point  is  that  decedent  did  not  know  of 
such  characteristic  in  the  animal.  The  instruction, 
therefore,  invaded  the  jury's  province.  It  also 
takes  from  the  jury  the  question  of  contributory 
negligence,  and  charges  the  jury  as  a  matter  of  law, 
that  certain  facts,  not  sufficient,  constituted  con- 
tributory negligence.  Appellant's  brief  through- 
out discloses  that  the  errors  on  which  it  relies  all 
hinge  on  the  two  main  propositions  that  the  dece- 
dent was  neghgent  in  attempting  to  drive  his  pony 
over  the  crossing  under  the  circumstances,  knowing 
that  it  would  take  fright  at  escaping  steam,  and 
that  a  short  time  before  the  accident  he  was  seen 
by  appellant's  servants  waiting  in  Oak  Street  south 
of  the  crossing,  while  they  were  approaching  it, 
and  at  the  tune  he  was  in  a  place  of  safety,  but  the 
evidence  is  to  the  contrary,  and  the  jury  definitely 
determines  these  two  contentions  against  appellant. 
The  judgment  in  the  case  is  for  $6,000,  and  appel- 
lant contends  this  is  excessive,  and  should  be  set 

aside.  The  evidence  showed  that  at  the  time 
6.     of  his  death  Cloud  was  twenty-one  years  of 

age,  strong  and  industrious,  had  no  bad 
habits,  used  all  his  earnings  to  support  his  wife  and 
maintain  his  home,  was  a  brick  mason  earning  from 
$4  to  $5  per  day,  and  worked  at  this  trade  from 
eight  to  nine  months  in  each  year,perf orming  other 
labor  during  the  remainder  of  the  year.  His  expec- 
tancy was  forty  years.  In  passing  on  such  ques- 
tions neither  the  court  or  jury  can  have  a  well 
defined  or  fixed  rule  to  follow  in  order  that  a  cor- 
rect conclusion  may  be  reached.  The  amount  of  the 
damages  is  very  largely  problematical,  consequently 
a  wide  range  of  deviation  is  allowed  the  triers  of  the 
case  and  the  amount  of  damages  finally  determined 
will  not  be  disturbed,  unless  it  appears  that  some 


288  APPELLATE  COURT  OF  INDIANA* 


Title  Guaranty,  etc.,  Co.  v.  State,  ex  rel. — 61  Ind.  App.  268. 

improper  motive  has  prompted  the  jury  in  ascer- 
taining such  sum,  or  the  amount  is  clearly  out  of  all 
proportion  to  the  injury  sustained.  Under  the 
evidence,  we  see  no  reason  to  disturb  the  award  in 
this  case.    Judgment  affirmed. 

NoTB. — ^Reported  in  110  N.  E.  81.  As  to  application  of  rule  of  last 
olear  ohanoe  to  peacaon  so  dose  to  track  as  to  be  injured  by  passing 
train,  see  Ann.  Cas.  1912  B  1242.  As  to  frightened  or  unmanageable 
team  as  excuse  for  contributory  negligence  at  railroad  crossing,  see 
16  Ann.  Cas.  954.  See,  also,  under  (1)  31  Cyc  398;  (2)  11  Cyc  742; 
(3)  33  Cyc  1129,  1132;  (4)  33  Cyc  1047;  (5)  38  Cyc  1633, 1658;  (6) 
13  Cyc  378. 


The  Title  Guaranty  and  Subbty  Company  of 
ScBANTON,  Pennsylvania,   v.  State  of  In- 
diana, EX  BEL.  The  Leavenworth 

State  Bank. 

[No.  8,609.    Filed  June  18^  1915.    Rehearing  denied  January  14, 

1916.    Transfer  denied  March  17,  1916.] 

1.  Assignments. — Action  an. — ^Where  the  bond  of  a  contractor  for 
the  construction  of  a  public  highway  was  conditioned  for  the  pay- 
ment of  aU  debts  incurred  in  the  prosecution  of  the  work,  including 
labor  and  materials  furnished,  a  bank,  claiming  to  be  the  assignee 
of  the  claims  of  laborers  and  materialmen,  was  authorized,  if  its 
position  was  really  that  of  an  assignee,  to  maintain  an  action  by 
virtue  of  such  sale  and  assignment  against  the  surety  on  the  con- 
tractor's bond,  in  case  of  default  in  payment,  in  the  absence  of  any- 
thing in  the  contract  of  assignment  precluding  the  right  to  main- 
tain such  action,   p.  272. 

2.  HiGHWATB. — Contractor's  Bond. — Assignment  of  Claims. — Action. 
— ^Where  it  appeared  that  daimis  for  material  and  labor  furnished 
in  the  construction  of  a  highway  were  sold  and  transferred  to  plain- 
tiff, and  that  in  a  transaction  with  the  contractor  that  became  con- 
nected with  such  transfer  the  contractor  agreed,  either  with  the 
laborers  and  materialmen  or  with  plaintiff,  to  pay  the  claims  out 
of  the  fund  that  would  become  due  for  building  the  road  under  the 
contract,  such  agreement  by  the  contractor  did  not  amount  to  an 
assignment  creating  a  Hen  on  such  fund,  and  in  no  way  restricted 
the  rights  of  plaintiff  as  an  assignee  of  the  claims  of  suchmaterial- 
men  and  laborers  to  prosecute  an  action  on  the  bond  of  the  con- 
tractor, in  view  of  the  fact  that  it  was  conditioned  for  the  payment 
of  aU  debts  incurred  in  the  prosecution  of  the  work,  including  labor 
and  material  furnished,   p.  273. 
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3.  Liens. — EquiUible  Liens. — ^A  mere  agreement  to  pay  out  of  a  fimd 
is  not  sufficient  to  oreat  a  specific  equitable  lien  on  the  fund  for  the 
payment  of  the  debt  involved,    p.  273. 

4.  Highways. — Action  on  Contractor's  Bond. — Asaiffnmenta, — Evi- 
dence.— ^In  an  action  on  the  bond  of  a  contractor  for  the  con- 
struction of  a  highway,  brought  by  a  bank  claiming  to  be  the 
assignee  of  claims  for  labor  and  material  furnished,  where  the  evi- 
dence showed  an  arrangement  between  plaintiff  and  the  contractor 
whereby  plaintiff  was  to  honor  the  checks  given  by  the  contractor 
to  laborers  and  materialmen,  that  the  arrangement  was  carried  out 
by  the  bank  paying  the  checks  or  orders,  which  showed  the  purpose 
for  which  they  were  intended,  that  the  contractors  had  no  funds  in 
the  bank,  but  at  intervals  executed  notes  to  the  bank  for  amounts 
advanced  by  it,  such  bank  was  not  an  assignee  so  as  to  sue  on  the 
contractor's  bond  conditioned  for  the  payment  of  the  claims  of 
laborers  and  materialmen,  although  it  was  further  shown  that  the 
bank  preserved  such  checks  to  be  used  in  settlement  with  the  con- 
tractor, and  made  no  entry  of  their  payment  on  its  books,    p.  275. 

6.  Bonds. — Contractor's  Bond. — Construction. — ^^Induding". — ^The 
word  "including"  as  used  in  the  bond  of  a  contractor,  conditioned 
for  the  payment  of  all  debts  incurred  in  the  prosecution  of  the  work, 
including  labor  and  materials  furnished,  expresses  the  idea  of  a 
class  comprehending  as  a  part  of  its  members  certain  things  specific- 
ally mentioned  or  to  which  particular  attention  is  directed,  and 
the  class  indicated  by  the  expression  "debts  incurred"  is  not  neces- 
sarily exhausted  by  the  specific  debtd  referred  to  as  growing  out  of 
labor  preformed  and  material  fuitiished,  so  that  the  bond  literally 
interpreted  secures  the  payment  of  aU  debts  incurred  in  the  pro- 
secution of  the  work.    p.  279. 

6.  Pbincipal  and  Surety. — Contract. — Construction. — ^A  surety  for 
profit  is  not  a  favorite  of  the  law,  and  is  deemed  an  insurer  rather 
than  a  surety,  so  that  the  contract  of  a  surety  for  profit  will  be 
construed  most  favorably  to  the  person  intended  to  be  protected 
thereby,    p.  280. 

7.  Highways. — Contractor's  Bond. — Construction. — The  bond  of  a 
highway  contractor,  conditioned  for  the  payment  of  all  debts 
incurred  in  the  prosecution  of  the  work,  including  labor  and  mater- 
ials furnished,  was  liable  or  an  indebtedness  due  a  bank  which, 
pursuant  to  an  arrangement  with  the  contractor,  honored  the 
checks  of  the  contractor  issued  for  labor  and  material  used  in  build- 
ing the  highway,    p.  280. 

8.  Highways. — Contractor's  Bonds. — Powerof  Board  of  Commission^ 
cr«.— While  §7723  Bums  1908,  Acts  1905  p.  521,  §74,  requiring  the 
bond  of  a  contractor  for  the  construction  of  a  highway  to  be  condi- 
tioned for  the  payment  of  laborers  and  materialmen,  did  not  require 
a  condition  for  the  payment  of  aU  debts  incurred,  the  board  of 
county  commissioners  had  authority  to  accept  a  bond  with  such 
additional  requirement  and  holders  of  general  claims  against  the 
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contract,  incurred  in  connection  with  the  work,  could  sue  on  such 
bond.  pp.  281,  291. 
9.  Appeal. — Retnew. — Harmless  Error, — Variance, — ^In  an  action 
on  the  bond  of  a  contractor  by  one  claiming  to  be  an  assignee  of 
claims  for  labor  and  material,  where  the  evidence  showed  that 
plaintiff  was  not  an  assignee  but  that  the  indebtedness  was  due 
plaintiff  through  a  direct  arrangement  between  plaintiff  and  defen- 
dant, the  variance  between  the  pleading  and  proof  was  imma- 
terial in  view  of  a  showing  that  a  right  result  was  reached,  and  the 
complaint  was  deemed  amended  to  conform  to  the  proof,  pp.  290» 
294. 

From  Harrison  Circuit  Court;  William  Ridley ^ 
Judge. 

Action  by  the  State  of  Indiana,  on  the  relation  of 
The  Leavenworth  State  Bank,  against  The  Title 
Guaranty  and  Surety  Company  of  Scranton,  Penn- 
sylvania, and  others.  From  a  judgment  for  relator, 
the  defendant  named  appeals.    Affirmed. 

Major  A.  Downing^  Samuel  A.  Lambdin  and 
Major  W.  Funky  for  appellant. 

Evan  B.  Stotsenhurg  and  John  H.  Weathers^  for 
appellee. 

Caldwell,  J. — This  action  was  prosecuted  by 
appellee  against  appellant,  as  surety,  and  Fisher 
and  Stabler,  as  principals,  on  a  bond  given  to 
secure  the  performance  of  a  contract  for  the  con- 
struction of  a  free  gravel  road.  The  cause  was 
tried  on  the  second  paragraph  of  amended  complaint 
hereinafter  referred  to  as  the  complaint,  the  material 
allegations  of  which  are  to  the  following  effect: 
By  a  proceeding  regular  in  all  respects,  the  Board  of 
Commissioners  of  Crawford  County  entered  into 
a  contract  in  writing  with  Fisher  and  Stabler,  for 
the  construction  of  a  free  gravel  road  in  said  county. 
Said  contractors  filed  with  their  bid,  a  bond  which 
was  duly  approved  by  the  county  auditor.  The  bond 
was  conditioned  that  the  contractors  should  enter 
into  a  contract  for  the  performance  of  the  work, 
and  should  faithfully  perform  the  same,  and  should 
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"promptly  pay  all  debts  incurred  by  them  in  the 
prosecution  of  said  work,  including  labor,  materials 
furnished  and  for  the  boarding  of  the  laborers 
thereon".  Copies  of  the  contract  and  bond  were 
made  parts  of  the  complaint.  It  is  further  alleged 
that  the  contractors  in  prosecuting  said  work  failed 
to  perform  the  conditions  of  their  bond,  in  that 
they  failed  to  pay  for  labor  and  materials  fur- 
nished by  a  large  number  of  persons,  a  tabulated 
statement  of  which  is  made  a  part  of  the  com- 
plaint. The  allegations  of  the  complaint  that 
become  important  in  view  of  the  questions  raised 
respecting  its  sufficiency  are  as  follows:  "That 
said  laborers  and  materialmen  transferred  their 
claims  to  this  relator  for  full  value,  and  with 
the  agreement  with  said  contractors  that  said 
claims  should  be  paid  out  of  the  fund  for  building 
said  road,  and  this  relator  paid  said  laborers  and 
materialmen  the  full  value  of  said  claims,  and  now 
holds  the  same;  that  all  of  said  labor  so  mentioned 
therein,  and  all  of  said  materials  went  into  the  con- 
struction of  said  free  gravel  road",  etc.  There  are 
other  allegations  that  the  amount  and  value  of 
said  claims  is  $2,500;  that  payment  was  demanded 
and  refused,  and  that  said  sum  is  due  and  unpaid. 
Appellant's  demurrer  for  want  of  facts,  filed  to  the 
complaint,  was  overruled,  whereupon  appellant 
answered  by  general  denial.  A  jury  trial  resulted 
in  a  verdict  against  appellant  in  the  sum  of  $2,250, 
on  which  judgment  was  rendered,  and  from  which 
judgment  this  appeal  is  prosecuted.  The  following 
questions  are  properly  presented  for  review:  (1) 
The  overruling  of  the  demurrer;  (2)  the  sufficiency 
of  the  evidence  to  sustain  the  verdict;  (3)  the  over- 
ruling of  appellant's  motion  for  a  peremptory 
instruction  at  the  close  of  appellee's  evidence  in 
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chief;  (4)  the  overruling  of  a  like  motion  at  the 
dose  of  all  the  evidence. 

As  we  interpret  appellant's  argument  directed 

against  the  complaint,  it  is  to  the  effect  that  there 

is  no  allegation  that  the  claims  were  trans- 

1.  f erred  to  appellee  absolutely;  that  it  appears 
from  the  complaint  that  the  claims  were 
assigned  to  appellee  pursuant  to  a  supplemental  or 
independent  contract  to  the  effect  that  they  should 
be  paid  out  of  the  designated  fund,  as  evidenced  hy 
the  language  "with  the  agreement  with  said  con- 
tractors that  said  claims  should  be  paid  out  of  the 
funds  for  building  said  road";  that  the  right  to 
resort  to  the  bond  constitutes  no  part  of  such  fund, 
and  that  appellant  was  not  surety  for  the  per- 
formance of  such  independent  or  additional  con- 
tract, and  hence  can  not  be  held  liable  in  this  action. 
The  incmring  of  the  indebtedness  by  the  con- 
tractors for  labor  and  materials  furnished  and  used 
in  the  performance  of  the  work,  and  the  failure  of  the 
contractors  to  pay  such  indebtedness  when  due  ren- 
dered appellant  liable  in  an  action  brought  on  the 
bond  by  the  persons  who  performed  such  labor  and 
furnished  such  materials,  in  the  absence  of  a  trans- 
fer of  the  claims  so  arising.  If  the  claims  were  sold 
and  assigned  to  appellee,  then  appellee  became 
authorized,  by  virtue  of  such  sale  and  assignment, 
to  maintain  an  action  on  the  bond  against  appel- 
lant as  surety,  in  case  of  default  in  payment,  unless 
there  was  something  in  the  contract  of  assignment 
that  precluded  the  right  to  maintain  such  action. 
Hart  V.  State,  ex  rel.  (1889),  120  Ind.  83,  21  N.  E. 
654,  24  N.  E.  151;  Lane  v.  State,  ex  rel  (1896), 
14  Ind.  App.  573,  43  N.  E.  244. 

We  proceed  to  determine  whether  there  was  any- 
thing in  the  contract  of  assignment,  as  appears 
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from  the  oomplaint,  to  which  such  an  effect 

2.  must  be  ascribed.    It  plainly  appears  from 
the  complaint  that  said  claims  were  sold  and 

transferred  to  appellee,  and  that  appellee  thereby 
became  the  owner  of  them.  There  is  a  further  aver- 
ment to  the  effect  that  at  the  time  the  claims  were 
transferred,  or  at  some  other  time,  and  in  a  trans- 
action that  became  connected  with  such  transfer, 
the  contractors  agreed  either  with  the  laborers  and 
materialmen  or  with  appellee,  that  they  would  pay 
the  claims  out  of  the  fund  that  would  become  due 
to  them  for  building  the  road  under  the  contract  ; 
in  short,  the  contractors  simply  agreed  that  they 
would  collect  said  fund  and  apply  it  on  the  claims. 
It  seems  to  be  appellant's  construction  of  said 
alleged  agreement  that  thereby  the  contract  price 
for  building  the  road  became  a  special  or  primary 
fund  set  apart  for  the  payment  of  these  claims,  to 
which  it  was  the  dutyjof  appellee  to  resort,  to  the 
exclusion  of  any  right  to  have  recourse  to  the  bond, 
and  that  as  appellant  did  not  sustain  the  relation  of 
surety  to  the  arrangement  out  of  which  such  duty 
arose,  appellant  can  not  be  held  liable  in  this  action. 
We  can  not  agree  that  appellant  is  right  in  such 
contention.  From  the  facts  alleged,  it  does  not 
appear  that  a  specific  right  to  resort  to  such  fund 
arose,  unless  from  such  facts  it  may  be  gathered  that 
thereby  said  fund  was  assigned  to  the  end  that  said 
claims  might  be  paid,  or  that  thereby  a  lien 

3.  on  such  fund  was  created  for  that  purpose. 
A  mere  agreement  to  pay  out  of  a  fund  is  not 

sufficient  to  create  a  specific  equitable  lien  on  the 

fund  for  the  payment  of  the  debt  involved.    Burke 

V.  Child  (1875),  21  WaU.  441,  22  L.  Ed.  623.    Parsr 

phrasing  the  language  used  by  the  Supreme 

2.    Court  of  this  State  as  applicable  here,  it  was 

the  duty  of  the  contractors,  as  we  have  said. 

Vol.  61—18 
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to  pay  the  claims,  and  their  promise  to  pay  them  out 
of  a  particular  fund  imposed  no  additional  legal 
obligation  upon  them.  The  promise  to  pay  the 
claims  out  of  the  fund  named  conferred  no  benefit 
on  appellee,  as  such  promise  did  not  operate  as  an 
assignment  to  appellee  of  the  fund  or  give  appellee 
control  of  it.  Such  promise  did  not  operate  as  an 
assignment  of  the  fund  or  create  a  lien  thereon. 
Ford  V.  Garner  (1860),  15  Ind.  298.  **In  order  to 
constitute  an  assignment,  either  in  law  or  equity, 
there  should  be  such  an  actual  or  constructive 
appropriation  of  the  subject-matter  assigned,  as  to 
confer  a  complete  and  present  right  on  the  assignee, 
even  where  the  circumstances  do  not  admit  of  its 
immediate  exercise.  A  covenant,  on  the  part  of  the 
debtor,  to  apply  a  particular  fund  in  payment  of  the 
debt,  as  soon  as  he  receives  it,  will  not  operate  as  an 
assignment;  for  it  does  not  give  the  covenantee  a 
right  to  the  fund,  save  through  the  medium  of  the 
covenantor,  and  looks  to  a  future  act,  on  his  part, 
as  the  means  of  rendering  it  effectual ;  while  the  char- 
acteristics of  an  assignment  are,  the  relinquish- 
ment of  all  legal  or  equitable  interest  by  the  assign- 
nor,  and  the  creation  of  a  new  and  independent 
right  in  the  assignee."  Ford  v.  Garner^  supra^ 
quoting  2  Lead.  Ca.  Eq.  pt.  2,  233.  See,  also, 
Burton  v.  Morrow  (1892),  133  Ind.  221,  229,  32  N. 
E.  921;  Tiernan  v.  Jackson  (1831),  8  L.  Ed.  234, 
note;  Christmas  v.  Gains  (1871),  14  Wall.  69,  20 
L.  Ed.  762;  Walker  v.  Brown-  (1896),  41  L.  Ed. 
865,  note;  Siegmund  v.  Kellogg- Mackay-Camer on 
Co.  (1906),  38  Ind.  App.  95,  99,  77  N.  E.  1096; 
Harrison  v.  Wright  (1885),  100  Ind.  515,  50  Am. 
Rep.  805;  4  Cyc  47;  2  R,  C.  L.  615.  Moreover, 
the  suit  here  is  not  based  on  the  promise  to  pay 
the  claims  out  of  the  fund  named.  It  is  grounded 
on  the  bondi    It^  is  not  contended  that  the  alleged 
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promise  released  the  contractors  from  the  obliga- 
tion to  pay  generally.  Such  contention  would  be 
unavailing  under  the  facts  alleged.  If  the  contrac- 
tors were  not  released  from  such  general  obligation 
to  pay,  and  if  there  was  no  assignment  of  the  fund 
or  lien  created  thereon,  appellant  was  not  affected 
by  such  promise,  and  on  default  in  payment,  lia-. 
bility  on  the  bond  arose.  The  promise  to  pay  out 
of  the  fund  gave  appellee  no  new  or  additional  cause 
of  action.  On  default  in  payment,  appellee's  cause 
of  action  became  as  complete  without  such  promise 
as  with  it.  In  either  case,  appellee  became  entitled 
to  maintain  an  action  against  the  contractors  on 
the  claims,  or  against  them  and  appellant  on  the 
bond.  For  the  payment  of  a  judgment  recovered  in 
any  such  suit,  recourse  might  be  had  to  said  fund, 
not  specifically  as  a  fund  appropriated  for  that  pur- 
pose, but  generally  as  any  other  fund  or  property 
might  be  subjected  to  that  end.  Ford  v.  Garner, 
swpra,  302.  The  court  did  not  err  in  overruling  the 
demurrer  to  the  complaint. 

We  proceed  to  consider  the  sufficiency  of  the  evi- 
dence. The  following  facts  were  established  with- 
out contradiction:    About  the  time  the  work 

4.  of  building  the  road  was  commenced,  the 
contractors  arranged  with  appellee  bank  that 
the  former  should  issue,  to  persons  who  performed 
labor  and  furnished  materials  in  building  the  road, 
checks  drawn  on  appellee  bank,  and  that  appellee 
should  pay  these  checks  when  presented,  and  that 
the  contractors  should  reimburse  appellee  out  of  the 
funds  received  for  the  work,  as  estimates  were 
made.  Pursuant  to  such  arrangement,  the  con- 
tractors issued  to  laborers  and  materialmen  a  large 
number  of  checks,  which  were  paid  by  appellee  as 
presented.  A  number  of  such  checks  were  presented 
in  person  by  the  payees,  and  others  came  to  appel- 
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lee,  and  were  paid  after  they  had  been  cashed  by 
other  banks.  In  all  cases,  the  checks  bore  the 
endorsements  of  the  payees.  Each  check  showed  on 
its  face  that  it  had  been  drawn  for  labor  performed 
or  material  furnished  in  building  the  highway. 
Appellee  designated  these  checks  as  orders.  No 
entry  of  their  payment  was  made  on  appellee's 
books,  but  they  were  preserved  to  be  used  in  set- 
tlement with  the  contractors.  The  contractors  at 
no  time  had  a  deposit  in  the  bank  against  which  the 
checks  were  drawn,  but  they  were  in  all  cases  paid 
out  of  funds  of  the  bank.  When  checks  to  the 
amount  of  $400  had  been  paid,  the  contractors 
executed  to  appellee  a  promissory  note .  for  that 
sum,  and  two  additional  notes  for  $750  and  $1,000 
respectively,  when  additional  checks  aggregating 
those  respective  amounts  had  been  paid.  The 
notes  were  entered  on  the  books  of  the  bank.  At 
the  trial  appellee  designated  them  as  memoranda, 
rather  than  notes.  The  contractors  failed  to  dis- 
charge their  obligations  held  by  the  bank.  The 
laborers  and  materialmen  to  whom  the  checks 
were  issued  were  not  parties  to  the  arrangement 
made  between  appellee  and  the  contractors,  and  had 
no  knowledge  of  the  same. 

It  is  contended  by  appellee  that  under  these  facts, 
the  claims  represented  by  such  checks  and  after- 
wards embodied  in  said  notes  or  memoranda  were 
not  satisfied  and  discharged  as  obligations  in  the 
transaction  in  which  appellee  advanced  and  paid 
to  the  holders  thereof  the  sums  represented  by  them, 
but  that  they  were  thereby  kept  alive  and  passed 
to  appellee  as  assignee  thereof  and  that,  as  such 
assignee,  appellee  was  authorized  to  maintain  this 
action  on  the  bond,  because  of  the  failure  of  the 
contractors  to  pay  them  in  the  hands  of  appellee, 
as  debts  incurred  by  the  contractors  by  reason  of 
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labor  performed,  and'  materials  furnished  in  the 
building  of  the  road.  If  appellee  did  thereby  become 
such  assignee,  then  under  authorities  already  cited, 
appellee  is  correct  in  such  further  contention. 
Appellant,  however,  takes  the  position  that  the 
transaction  as  arranged  and  carried  out  was  in  the 
nature  of  a  loan  of  money  and  the  satisfaction  and 
payment  of  claims  rather  than  their  assignment; 
that  the  claims  thereby  lost  their  identity,  and  a 
new  indebtedness  originated,  based  on  such  loan, 
and  that  such  new  indebtedness  is  not  covered  by 
the  provisions  of  the  bond  respecting  the-  payment 
of  the  claims  incurred  through  labor  done  and  mate- 
rial furnished.  In  our  judgment,  appellant  is  right 
in  such  contention.  By  an  arrangement  between 
appellee  and  the  contractors,  and  to  which  the 
laborers  and  materialmen  were  not  parties,  and  of 
which  they  had  no  knowledge,  appellee  agreed  to 
advance  the  money  to  be  used  in  the  payment  of  the 
claims  as  it  should  be  needed  for  that  purpose, 
which  money  the  contractors  agreed  to  repay  to 
appellee.  There  was  no  evidence  of  any  agreement 
or  understanding  that  the  claims  should  be  deemed 
to  be  assigned  and  kept  alive  in  the  transaction  in 
which  they  were  in  fact  paid.  The  checks  were 
issued,  presented,  endorsed  and  paid  as  other 
checks,  save  for  the  presence  of  the  distinguishing 
feature  that  the  drawers  had  no  funds  in  the  bank 
from  which  such  payment  should  be  made.  By 
reason  of  such  distinguishing  feature,  the  bank 
might  have  contracted  for  the  purchase  and  assign- 
ment of  the  claims.  Such  a  contract,  if  made  and 
executed,  would  have  resulted  in  the  preservation  of 
the  claims  in  their  original  nature.  The  bank  in 
fact,  however,  contracted  to  advance  the  money 
for  the  payment  of  the  claims,  and  that  the  con- 
tractors should  repay  to  the  bank  the  money  so 
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advanced.  This  arrangement  was  executed.  There 
was  no  fact  or  circumstance  shown  indicating  that 
the  payees  of  the  checks  contracted  to  assign  them 
or  that  they  understood  that  they  were  so  doing. 
To  us  it  seems  that  there  can  be  no  doubt  that  the 
bank  might  have  maintained  an  action  against  the 
contractors  on  the  new  indebtedness  as  such,  and 
as  so  created.  The  transaction  could  not  amount 
to  both  an  absolute  assignment  of  an  existing  indebt- 
edness and  the  creation  of  a  new  indebtedness 
respecting  the  same  items.  The  agreement  here  was 
express,  and  hence  it  can  not  successfully  be  con- 
tended that  the  law  will  presume  an  assignment. 
We  hold  that  under  the  evidence  the  claims  were  not 
assigned,  and  that  this  action  can  not  be  main- 
tained on  the  bond,  for  their  nonpayment,  as  claims 
for  labor  done  and  materials  furnished.  See  the 
following:  United  States  v.  Bundle  (1901),  107 
Fed.  227,  46  C.  C.  A.  251,  52  L.  R.  A.  505;  Martin 
V.  Michigan,  etc.,  R.  Co.  (1886),  62  Mich.  458,  29 
N.  W.  40;  Hardaway  v.  National  Surety  Co.  (1907), 
150  Fed.  465,  80  C.  C.  A.  283;  aflftrmed  in  Hard- 
away V.  National  Surety  Co.  (1909),  211  U.  S. 
552,  29  Sup.  Ct.  202,  53  L.  Ed.  321;  Dudley  v. 
Toledo,  etc.,  R.  Co.  (1887),  65  Mich.  655,  32  N.W. 
884.  Our  attention  is  called  to  Missouri,  etc.,  R. 
Co.  V.  Brown  (1875),  14  Kan.  557.  The  opinion  in 
that  case  contains  but  a  meager  statement  of  the 
facts  involved.  From  such  facts,  it  seems  tons  to 
be  out  of  harmony  with  the  weight  of  authority. 
An  effort  is  made  in  Martin  v.  Michigan,  etc.,  R.  Co., 
supra,  to  distinguish  it  on  the  ground  of  the  scope 
of  the  Kansas  statute.  Except  as  distinguished, 
the  supreme  court  of  Michigan  in  the  Martin  case 
declines  to  follow  it. 

The  conclusion  at  which  we  have  thus  arrived 
necessitates  a  reversal,  unless  it  be  that  another 
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view  of  the  case  justifies  an  affirmance.  As 
6.  we  have  indicated,  the  bond  here  is  con- 
ditioned, among  other  thingis,  that  the  con- 
tractors "shall  promptly  pay  all  debts  incurred  by 
them  in  the  prosecution  of  said  work,  including 
labor,  materials  furnished",  etc.  We  are  required 
to  ascertain,  first  the  relation  existing  between  the 
ideas  expressed  respectively  by  the  words  **all  debts 
incurred",  etc.,  and  "labor,  materials  furnished", 
etc.,  as  indicated  by  the  word  "including".  The 
connection  in  which  this  word  is  used  under  various 
circumstances  may  shape  its  meaning  somewhat. 
Under  some  circumstances,  or  in  some  connections, 
perhaps,  it  may  be  used  as  a  word  of  limitation  or 
enumeration;  that  is,  to  the  effect  that  certain 
specific  things  mentioned  comprise  all  of  the  class 
designated  by  some  general  expression.  In  the 
quoted  provision  of  the  bond  here,  the  word 
"including",  in  our  judgment,  is  used  to  express  the 
idea  of  a  class  comprehending  as  a  part  of  its 
members  certain  things  specificaUy  mentioned  or  to 
which  particular  attention  is  directed;  that  is,  the 
class  indicated  by  the  expression  "debts  incurred", 
etc.,  is  not  necessarily  exhausted  by  the  specific 
debts  referred  to  as  growing  out  of  labor  performed  or 
material  furnished.  The  purpose  as  expressed  by 
the  bond  is  to  secure  the  payment  of  debts  incurred 
in  the  prosecution  of  the  work.  Among  such  debts 
are  those  growing  out  of  labor  performed  and 
material  furnished.  But  if  there  are  other  debts, 
regardless  of  their  nature  or  origin,  that  sustain 
such  an  intimate,  immediate  and  exclusive  relation 
to  the  building  of  the  road  that  it  may  be  said  that 
such  debts  were  incurred  in  the  prosecution  of  that 
work,  they  too  are  covered  by  the  provisions  of  the 
bond  literally  interpreted.  See  Montello  Salt  Co^  v. 
State  (1911),  221  U.  S.  462,  31  Sup.  Ct.  706,  55  L. 
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Ed.  810,  Ann.  Cas.  1912  D  633,  22  Cyc  62,  notes; 
4  Words  and  Phrases,  "including"  3500. 

Appellant  is  a  surety  for  profit,  rather  than  for 

accommodation.    Such  a  surety  is  not  "a  favorite  of 

the  law".    Its  status  is  in  the  nature  of  an 

6.  insurer  rather  than  a  surety.    It  follows  that 
if  the  contract  of  suretyship  here  is  fairly  open 

to  two  constructions,  that  construction  will  be 
adopted  which  is  most  favorable  to  the  persons 
intended  to  be  protected  by  the  bond.  United 
States  Fidelity^  etc.,  Co.  v.  Poetker  (1913),  180  Ind. 
255,  102  N.  E.  372;  Kansas  City  v.  Davidson  (1910), 
154  Mo.  App.  269,  133  S.  W.  365;  Hormel  &  Co.  v. 
American  Bonding  Co.  (1910),  33  L.  R.  A.  (N.  S.) 
513,  note. 

From  our  statement  of  the  facts,  it  appears  that 

as  one  of  the  steps  in  the  prosecution  of  the  work  of 

building  the  road,  the  contractors  made  the 

7.  arrangement  with  appellee  for  the  payment  of 
the  claims  for  labor  to  be  done  and  material 

furnished.  This  arrangement  was  made  with 
specific  reference  to  such  work.  All  the  claims 
involved  in  this  action  were  paid  by  appellee  under 
such  arrangement.  They  were  claims  for  labor  per- 
formed and  materials  furnished  in  the  building  of  the 
road.  It  would,  therefore,  seem  that  the  con- 
tractors' UabiUty  thus  arising  is  an  indebtedness 
"incurred  by  them  in  the  prosecution  of  said  work". 
In  City  of  Alpena  v.  Title  Guaranty,  etc.,  Co.  (1909), 
158  Mich.  678,  123  N.  W.  1126,  a  statute  involved 
required  that  contracts  for  public  work  be  accom- 
panied by  a  bond  to  secure  the  payment  of  all  claims 
for  labor  performed  and  materials  furnished  in  pros- 
ecuting the  work.  It  is  there  held  that  claims  for 
labor  performed  and  materials  furnished  in  repair- 
ing a  dredge  and  other  machinery  used  by  the 
contractor  in  performing  the  work  were  not  covered 
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by  the  bond.  The  basis  of  the  decision  is  that 
the  repairs  rendered  a  utility  available  not  only 
for  performing  the  particular  work,  but  with  a 
surplus  of  the  utility  over,  that  might  be  used  in 
other  work.  It  is  apparent  that  that  decision  is 
sound.  If  it  should  be  held  that  such  a  claim  were 
within  the  surety  contract  of  liability,  it  would  fol- 
low that  a  claim  arising  from  the  purchase  of  a  new 
dredge  required  in  performing  the  work,  but  which 
might  also  be  used  in  conducting  many  subsequent 
enterprises  of  a  like  nature,  or  with  a  surplus  value 
on  the  market,  is  also  covered  by  such  a  bond. 
That  case  is  easily  distinguishable  from  the  case  at 
bar.  The  benefit  which  the  contractors  here 
arranged  to  receive  from  appellee  was  of  such  a 
nature  that  it  could  not  be  applied  on  any  work 
except  the  building  of  the  road.  It  was  so  applied, 
and  thereby  exhausted  with  no  surplus  over.  See, 
also,  Standard  Boiler  Works  v.  National  Surety  Co. 
(1912),  71  Wash.  28,  127  Pac.  573,  43  L.  R.  A.  (N. 
S.)  162,  note. 

Apparently  the  proceeding  involved  here  for  the 

building  of  the  free  gravel  road  was  brought  and 

prosecuted  under  the  provisions  of   §62  et 

8.  seq.  of  the  act  of  1905  (Acts  1905  p.  521, 
§7711  Bums  1908),  commonly  known  as  the 
three-mile  gravel  road  law,  although  that  fact  does 
not  specifically  appear.  Section  74  of  that  act  being 
§7723  Bums  1908,  Acts  1905  p.  521,  provides  among 
other  things,  that  with  his  proposal,  each  bidder 
''shall  submit  his  bond  *  *  *  to  the  approval 
of  the  board,  conditioned  for  the  faithful  perform- 
ance of  the  work  ♦  ♦  ♦  which  bond  shall  be  for 
the  benefit  of  any  person  or  corporation  who  shall 
suffer  loss  or  damage  by  reason  of  any  failure  or 
neglect  of  such  bidder  to  enter  into  a  proper  con- 
tract    *    *    *    ,  or  to  pay  for  any  labor  or  material 
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therefor  that  shall  have  been  furnished  either  to  him 
or  to  any  sub-contractor,  agent  or  superintendent 
under  him."  The  bond  here  is  conditioned  among 
other  things  that  the  contrakjtors  "shall  promptly 
pay  all  debts  incurred  by  them  in  the  prosecution  of 
said  work,  including  labor,  materials  furnished  and 
for  the  boarding  of  laborers  thereon."  It  is  thus 
apparent  that  the  bond  here  is  conditioned  more 
broadly  than  required  by  said  section,  in  that  it 
contains  the  provision  respecting  the  payment  of 
all  debts  incurred  and  all  claims  for  boarding 
laborers.  There  is,  however,  no  statute  that 
prohibits  a  board  of  county  commissioners  from  tak- 
ing or  requiring  a  bond  thus  broadly  conditioned. 
Section  4  of  the  act  of  1899  (Acts  1899  p.  170, 
§5592  Burns  1901),  makes  it  the  duty  of  boards  of 
commissioners  in  receiving  bids  for  certain  public 
works  to  take  a  bond  conditioned  in  the  exact  Ian* 
guage  of  the  provision  above  quoted  from  the  bond 
involved  here.  Independent  of  the  statute  last  men- 
tioned, the  situation  here  presents  the  question  of 
whether  the  board  exceeded  its  power  in  causing  to 
be  inserted  in  the  bond  the  provision  for  the  pay- 
ment of  debts  incurred  by  the  contractors  in  the 
prosecution  of  the  work,  regardless  of  the  nature  or 
origin  of  said  debts,  or  in  accepting  a  bond  volun- 
tarily executed  and  so  conditioned,  and  whether 
such  provision  is  enforceable.  The  question  has 
frequently  come  before  the  courts  as  to  whether 
boards  of  county  commissioners  and  municipal 
authorities  have  the  power,  in  the  absence  of  an 
express  statutory  grant,  to  insert  in  such  a  bond  an 
enforceable  provision  for  the  payment  of  claims  for 
labor  performed  and  materials  furnished  in  the  con- 
struction of  the  public  work  involved.  With  prac- 
tical uniformity,  it  has  been  held  that  while  such 
pubUc  bodies  may  exercise  only  granted  powers,  yet 
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that  express  authority  to  cause  the  work  to  be  per- 
formed carries  with  it  the  incidental  power  to  do  all 
proper  acts  reasonably  necessary  to  that  end;  and 
that  by  virtue  of  such  incidental  power,  such  bodies 
may  cause  such  a  provision  to  be  inserted  in  the 
bond,  in  the  absence  of  express '  statutory  authority 
to  that  effect. 

The  right  to  exercise  such  incidental  power  in 
cases  where  the  public  body  is  authorized  to  con- 
tract for  improvements  is  sustained  on  the  theory 
that  thereby  skilled  labor  and  good  materials  may 
be  more  easily  procured,  and  as  tending  to  promote 
justice  and  equity  among  all  persons  contributing  to 
the  performance  of  the  work.  See  the  following: 
United  States  Gypsum  Co.  v.  Gleason  (1908),  135 
Wis.  539,  116  N.  W.  238,  17  L.  R.  A.  (N.  S.) 
906;  Knapp  v.  Swaney  (1885),  56  Mich.  345,  23  N. 
W.  162,  56  Am.  Rep.  397;  Des  Moines,  etc.,  Works  v. 
Marxen  &  Rokahr  (1910),  87  Neb.  684,  128  N.  W. 
31;  American  Surety  Co.  v.  Lauber  (1899),  22  Ind. 
App.  326,  53  N.  E.  793;  Young  v.  Young  (1899), 
21  Ind.  App.  509,  52  N.  E.  776;  Williams  v.  Mark- 
land  (1896),  15  Ind.  App.  669,  44  N.  E.  562;  Brown 
V.  Markland  (1899),  22  Ind.  App.  652,  53  N.  E. 
295;  King  v.  Downey  (1900),  24  Ind.  App.  262,  56 
N.  E.  680;  Hines  v.  Consolidated  Coal,  etc.,  Co. 
(1902),  29 Ind.  App.  563, 64  N.E.  886;  City  &  County 
V.  Hindry  (1907),  40  Colo.  42,  90  Pac.  1028,  11 
L.  R.  A.  (N.  S.)  1028,  note;  Jenkins  v.  Chesapeake, 
etc.,  R.  Co.  (1913),  49  L.  R.  A.  (N.  S.)  1166,  note 
1183;  National  Surety  Co.  v.  HalU Miller,  etc.,  Co. 
(1913),  104  Miss.  626,  61  South.  700,  46  L.  R.  A. 
(N.  S.)  325;  29  Cyc  1040;  4  McQuillin,  Mun. 
Corp.  §1690.  Where  such  a  body  is  authorized  to 
contract  for  pubUc  improvements,  if  it  may  by 
virtue  of  such  incidental  power  take  an  enforceable 
bond  to  secure  the  payment  of  claims  for  labor  and 
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material,  no  reason  occurs  to  us  why  such  a  bond 
may  not  be  taken  containing  an  additional  pro- 
vision securing  the  payment  of  any  other  debt 
incurred  by  the  contractor  in  pursuing  the  work, 
where  the  nature  of  the  debt  is«  such  that  the 
improvement  not  only  was  to  but  also  actually  did 
receive  its  full  and  exclusive  benefit. 

In  City  of  Philadelphia  v.  Nichols  (1906),  214 
Pa.  St.  265,  63  Atl.  886,  where  a  public  improve- 
ment ordinance  specified  the  scope  of  the  bond,  it 
was  held  that  a  bond  voluntarily  given,  but  more 
comprehensive  than  specified,  might  be  enforced 
according  to  its  terms.  In  that  case,  and  in  others 
in  harmony  with  it,  importance  is  attached  to  the 
element  that  the  bond  involved  was  voluntarily 
given,  and  that  it  was  not  prohibited  by  statute. 
In  some  instances  such  bonds  are  enforced  as  com- 
mon-law rather  than  statutory  obligations.  See 
the  following:  Water otLS^  etc.,  Co.  v.  Village  of  Clin- 
ton (1910),  110  Minn.  267,  126  N.  W.  270;  Farr 
V.  Rouillard  (1899),  172  Mass.  303,  52  N.  E.  443; 
Mclntire  v.  Linehan  (1901),  178  Mass.  263,  59  N. 
E.  767;  Stephenson  v.  Monmouth  Min.j  etc.,  Co. 
(1897),  84  Fed.  114,  28  CCA.  292;  Whitsett  v. 
Womack  (1845),  8  Ala.  466;  Miller  v.  Vaughn  (1884), 
78  Ala.  323;  United  StaUs  v.  Maurice  (1823),  Fed. 
Cas.No.  15J47;' United  States  y.  Hodson  (1870),  77 
U.S.  395,  19  L.  Ed.  937;  United  States  y.  Tingey 
(1831),  5  Pet.  *115,  8  L.  Ed.  66.  In  United  States 
V.  Hodson,  supra,  the  bond  involved  was  given  by  a 
distiller  to  secure  a  compliance  with  the  revenue 
statutes.  The  court  in  holding  the  bond  enforce- 
able as  given,  although  broader  in  its  provisions 
than  required  by  statute,  said:  "The  record  is 
silent  as  to  any  coercion  or  duress.  The  bond  is, 
therefore,  to  be  considered  a  voluntary  one.  A 
bond  in  this  form  is  not  prohibited  by  the  statute. 
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nor  is  it  contrary  to  public  policy.  It  was  founded 
on  a  sufficient  consideration,  and  it  was  intended  to 
subserve  a  lawful  purpose."  The  government  was 
the  obligee  in  the  bond  involved  in  that  case,  and 
also  in  the  bond  involved  in  United  States  v.  Tingey, 
supra.  In  the  former,  the  court  in  commenting  on 
the  latter  said:  ''The  bond  was  held  to  be  valid. 
The  decision  was  put  on  the  grounds  that  the  gov- 
ernment had  the  capacity  to  make  the  contract^ 
that  the  United  States  were  a  body  politic,  and 
that,  as  an  incident  to  its  general  right  of  sover- 
eignty, it  was  competent  to  enter  into  any  contract 
not  prohibited  by  law,  and  found  to  be  expedient  in 
the  just  exercise  of  the  powers  coiiflded  in  it  by  the 
Constitution."  The  question  being  one  of  power, 
we  fail  to  see  the  distinction  between  the  validity  of 
an  act  done  by  the  government  pursuant  to  a 
power  incident  to  sovereignty,  and  an  act  done  by 
a  board  of  commissioners  pursuant  to  a  power  inci- 
dent to  authority  expressly  granted. 

There  is,  however  another  viewpoint  from  which 
this  case  should  be  considered.  As  we  have  indi- 
cated, the  highway  proceeding  involved  here  was 
apparently  prosecuted  under  the  act  of  1905,  of  which 
§7723  Bums  1908,  supra,  is  a  part.  The  bond  here, 
however,  as  we  have  said,  is  conditioned  in  the  lan- 
iTuage  of  §4  of  the  act  of  February  27,  1899,  being 
§5592  Bums  1901,  ^upra,  which  in  so  far  as  concerns 
the  provision  for  the  condition  of  the  bond  is  the  same 
as  §1  of  the  act  of  March  14, 1877  (§4246  R.  S.  1881, 
§5592  Burns  1894),  and  §4  of  the  act  of  Febmary  27, 
1899  (Acts  1899 p,  170,  §5592  Burns  1901),  supra,  and 
§5  of  the  act  of  April  10,  1907.  Acts  1907  p.  680, 
§5897  Burns  1908.  State,  ex  rel  v.  Sullivan  (1881), 
74  Ind.  121,  involved  a  bond  given  in  a  proceeding 
to  construct  a  road  under  the  provisions  of  the  act 
of  March  3,  1877.     Acts  1877  p.  82,  §6855  Bums 
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1894,  §5091  et  seq.  R.  S,  1881.  Section  5  of  that  act 
(§5095  R,  S.  1881)  required  that  the  contractor 
give  "such  reasonable  security  for  the  proper  per- 
formance of  his  contract  *  *  *  as  the  county 
commissioners  may  deem  expedient/'  A  bond  was 
in  fact  given  by  the  contractor,  conditioned  not 
only  for  the  proper  performance  of  the  work,  but 
also  that  the  contractors  should  "promptly  pay  all 
debts  incurred  by  them  in  the  prosecution  of  such 
work,  including  labor  and  the  boarding  of  laborers 
at  work  thereon."  It  was  held  that  §4246  R.  S. 
1881,  supra,  was  authority  for  taking  such  a  bond. 
This  section  provides  that  "no  bid  for  the  building 
or  repairing  of  any  court  house  *  *  *  or  other 
county  building  or  work  shall  be  received  or  enter- 
tained *  *  *  unless  such  bid  shall  be  accom- 
panied by  a  *  *  *  bond  *  *  *  which  bond 
shall  guarantee  the  faithful  performance  of  the 
work  *  *  *  and  that  the  contractor  *  *  * 
shall  promptly  pay  all  debts  incurred  by  him  in  the 
prosecution  of  such  work,  including  labor,  mater- 
ials furnished  and  for  boarding  the  laborers  thereon." 
There  is  a  like  holding  in  Dewey  v.  State,  ex  reL 
(1883),  91  Ind.  173;  Faurote  v.  State,  ex  rel.  (1887), 
110  Ind.  463,  11  N.  E.  472;  and  Hart  v.  State,  ex 
rel  (1889),  120  Ind.  83,  21  N.  E.  654,  24  N.  E. 
151.  In  the  Faurote  case,  the  court  said:  "Sec- 
tion 4246  is  a  general  provision  and  applies  to  all 
bonds  taken  in  connection  with  contracts  for  pub- 
lic works,  which  boards  of  commissioners  are 
authorized  to  make."  But  in  State,  ex  reL  v.  Jlfo- 
Cray  (1892),  5  Ind.  App.  350,  32  N.  E.  341,  involv- 
ing a  suit  on  a  bond  given  in  a  highway  proceed- 
ing brought  under  the  act  of  July  18,  1885  (Acts 
1885  p.  162,  §6879  et  seq.  Burns  1894),  it  was  held 
that  such  bond  could  not  be  supported  or  extended 
in  its  terms  by  recourse  to  said  §4246  R.  S.  1881, 
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§5592  Burns  1894.  Section  10  of  the  act  of  1885 
(Acts  1885  p.  162,  §6888  Burns  1894)  provides 
that  a  bond  shall  accompany  the  bid,  but  the  act  is 
silent  as  to  the  conditions  of  the  required  bond. 
The  decision  in  the  McCray  case  is  based  on  two 
grounds:  (1)  a  specific  admission  that  the  bond  was 
executed  under  the  provisions  of  said  §10;  (2)  the 
fact  that  under  the  latter  act,  the  superintendent  of 
construction  is  required  to  receive  the  bond,  and 
that  he  alone  is  authorized  to  sue  on  it,  while  the 
^  bond  provided  for  by  said  §4246,  supra,  is  taken  by 
the  commissioners,  and  that  laborers  and  others  as 
beneficiaries  thereunder  may  sue  on  it.  State,  ex  rel. 
V.  McCray,  supra,  seems  to  be  in  conflict  with 
Lane  v.  State,  ex  rel.  (1896),  14  Ind.  App.  573,  43 
N.  E.  244.  In  the  latter  case,  it  is  held  that  in  a 
highway  proceeding,  brought  either  under  the  act  of 
1877,  supra,  or  under  said  act  of  1885,  a  bond  may  be 
taken  and  enforced  under  the  provisions  of  said 
§4246  R.  S.  1881,  supra,  the  court  saying  that  there 
can  be  no  doubt  that  a  bond  given  by  a  contractor 
under  the  act  of  1885  is  governed  by  §4246,  supra, 
citing  State,  ex  rel.  v.  Sullivan,  supra,  and  Herrod  v. 
State,  ex  rel.  (1896),  15  Ind.  App.  648,  43  N.  E. 
144,  44  N.  E.  378.  The  Lane  case  endeavors  to  dis- 
tinguish the  McCray  case  on  the  ground  that  the 
bond  involved  in  the  former  contained  a  condition 
that  the  contractors  "should  promptly  pay  all 
debts  incurred  by  them  in  the  prosecution  of  the 
work,  including  labor,  materials  furnished  and  for 
the  board  of  laborers",  as  provided  by  §4246,  thus 
indicating  that  the  bond  was  executed  with  a  view 
to  that  section.  It  is  somewhat  difficult,  however, 
to  harmonize  the  two  cases.  It  may  be  said  also 
that  Hart  v.  State,  ex  rel.,  supra,  does  not  seem  to  be 
in  entire  accord  with  Faurote  v.  State,  ex  rel.,  supra^ 
and  Robling  v.  Board,  etc.  (1895),  141  Ind.  522,  40 
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N.  E.  1079,  in  certain  particulars.  The  disparity, 
however,  if  it  exists,  is  not  important  here.  There 
are  some  reasons  in  support  of  a  conclusion  that 
none  of  the  cases  cited  are  controlling  in  the  situa- 
tion presented  by  the  case  at  bar.  Thus,  the  road 
involved  in  each  of  the  cases,  StaUj  ex  rel.  v.  Sullivan^ 
supra;  Dewey  v.  Stated  ex  rel.,  supra;  Faurote  v. 
State  J  ex  rel.y  supra;  and  Hart  v.  Stote,  ex  rcZ.,  supra, 
was  built  under  the  act  of  March  3,  1877.  Section 
5  of  that  act  (§5095  R.  S.  1881,  supra)  made  pro- 
vision for  a  bond  by  the  use  of  general  language, 
that  the  successful  bidder  "'shall  give  such  reason- 
able security  for  the  proper  performance  of  his  con- 
tract *  ♦  ♦  as  the  county  commissioners  may 
deem  expedient."  The  road  involved  in  Lane  v. 
State,  ex  rel.,  supra,  was  built  under  the  act  of 
1885.  Section  10  of  that  act  (§6888  Bums  1894, 
supra)  provided  merely  that  "a  bond  executed  by 
the  bidder  ♦  ♦  ♦  shall  accompany  such  bid/' 
The  act  was  silent  as  to  the  scope  of  the  bond.  The 
court  in  Faurote  v.  State,  ex  rel.,  supra,  in  holding 
that  a  bond  may  be  taken  under  the  provisions  of 
said  §4246  R.  S.  1881,  supra,  where  the  road 
is  built  under  said  act  of  March  3,  1877,  bases  the 
decision  on  the  fact  that  §5095,  supra,  provided 
generally  that  reasonable  security  be  given,  while 
§4246,  supra,  described  specifically  the  character  of 
all  bonds  to  be  taken  by  county  commissioners  on 
letting  contracts  for  the  construction  of  county 
work.  It  would  seem  that  the  basis  of  the  decision 
in  the  Faurote  case  would  not  support  a  like  decision 
in  the  case  at  bar.  Section  74  of  the  act  of  1905, 
under  which  the  road  here  was  built,  being  §7723 
Burns  1908,  supra,  provides  specifically  respecting 
the  scope  of  the  bond,  in  that  it  shall  be  conditioned 
for  the  faithful  performance  of  the  work,  and  that 
it  "shall  be  for  the  benefit  of  any  person  or  corpora- 
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tion  who  shall  suffer  loss  or  damage  by  reason  of 
any  failure  or  neglect  of  such  bidder  *  *  ♦ 
to  pay  for  any  labor  or  material  therefor,  and  that 
shall  have  been  furnished  either  to  him  or  to  any 
sub-contractor,  agent  or  superintendent  under  him." 
There  is  an  additional  reason:  The  subject-mat- 
ter of  the  act  of  March  14,  1877,  of  which  §4246 
B.  S.  1881,  supra^  forms  a  part,  as  indicated  by  its 
title,  is  indemnity  to  counties  and  protection  of 
laborers,  materialmen  and  others  '^from  loss  by 
persons  contracting  for  county  buildings  and 
work."  In  State^  ex  rel.  v.  SvUivaUj  supraj  and  cases 
following  it,  in  holding  that  a  bond  may  be  given 
under  §4246,  stress  is  placed  on  the  fact  that  ro^d 
building  by  the  county  commissioners  is  county 
work.  At  the  time  of  the  letting  of  the  contract 
here,  the  act  of  February  27,  1899,  of  which  §5592 
Burns  1901,  supra^  is  a  part,  had  succeeded  said  act 
of  March  14,  1877.  While  §4246,  supra,  of  the  lat- 
ter act  is  included  in  substance  in  §4  of  the  act  of 
1899,  supra,  and  the  same  language  is  used  in  each 
in  specifying  the  condition  of  the  bond,  the  title  of 
th6  latter  act  designates  certain  specific  kinds  of 
county  work,  as  court  houses,  jails,  etc.,  as  the  sub- 
ject-matter of  legislation,  but  employs  no  general 
terms  to  that  end.  There  is  then  at  least  some 
doubt  whether  it  may  be  said  that  the  bond  in  the 
case  at  bar  is  authorized  by  §5592,  supra.  We 
hold,  however,  that  the  board  of  county  commis- 
sioners here  was  authorized  to  take  said  bond  as 
conditioned,  and  that  it  is  enforceable  accord- 
ing to  its  terms.  Authority  to  take  such  bond  as 
enlarged  in  scope  beyond  the  provisions  of  §7723 
Bums  1908,  supra,  we  prefer  to  base  on  the  inci- 
dental powers  of  the  board  rather  than  on  the  pro- 
visiona  of  said  §5592  Burns  1901,  supra.  We  do  not 
Vol.  61—19 


290  APPELLATE  COURT  OP  INDIANA. 

Title  Guaranty,  etc.,  Co.  v.  State,  ex  rel. — 61  Ind.  App.  268- 

regard  State,  €x  rel.  v.  Fletcher  (1891),  1  Ind,  App. 
581,  28  N.  E.  Ill,  or  United  States  Fidelity,  etc., 
Co.  Y.  Poetker,  supra,  as  in  conflict  with  our  con- 
clusion. A  different  sort  of  bond  was  under  con- 
sideration in  each  of  those  cases,  and  no  question  of 
the  incidental  or  implied  powers  of  a  public  board  or 
official  is  involved  in  either  of  them. 

The  complaint  declares  on  claims  for  labor  per- 
formed and  materials  furnished  as  assigned  to  appel- 
lee.   We  have  held  that  under  the  evidence, 

9.  such  claims  were  paid  rather  than  assigned, 
and  that  the  transaction  relied  on  as  showing 
an  assignment  in  fact  resulted  in  the  creating  of  an 
indebtedness  in  favor  of  appellee.  A  case  of  vari- 
ance between  allegation  and  proof  is  thereby  pre- 
sented. It  is  provided  by  statute  that  such  a  vari- 
ance is  not  to  be  deemed  material  unless  it  has 
actually  misled  the  adverse  party  to  his  prejudice 
in  maintaining  his  action  or  defense ;  but  where  such 
adverse  party  shows  to  the  court  that  he  has  been  so 
misled  and  in  what  respect,  the  court  may  order 
the  complaint  amended  on  such  terms  as  may  be 
just.  §400  Bums  1914,  §391  R.  S.  1881.  It  is 
further  provided  that  where  the  variance  is  not 
material,  the  court  may  direct  the  fact  to  be  found 
according  to  the  evidence,  or  may  order  an  imme- 
diate amendment  without  costs.  §401  Bums  1914, 
§392  R.  S.  1881.  There  is  a  further  provision  that  no 
judgment  shall  be  reversed  for  any  defect  in  form, 
variance,  etc.,  which  might  be  amended  by  the 
court  below,  but  such  defect  shall  be  deemed  to  be 
amended  in  the  appellate  tribunal,  and  that  no 
judgment  shall  be  reversed  where  it  shall  appear  to 
the  court  that  the  merits  of  the  cause  have  been 
fairly  tried  and  determined  in  the  court  below* 
§700  Bums  1914,  §668  R.  S.  1881. 

These  sections  of  the  code  when  properly  appUed 
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tend  to  promote  the  ends  of  justice,  and  to  minimize 
the  effect  of  errors,  and  defects,  technical  in  nature. 
They  should  not  be  weakened  by  construction,  but 
mindful  of  the  rights  of  the  parties  that  may  be 
injuriously  affected,  they  should  be  given  full  force. 
Here  all  the  material  facts  were  established  without 
contradiction.  In  short,  there  is  no  controversy 
respecting  the  facts.  Although  difficult  questions 
of  law  are  thereby  presented,  conflicting  inferences 
of  fact  can  not  be  reasonably  deduced  from  the  evi- 
dence, linger  such  circumstances,  the  complaint 
should  be  deemed  to  be  amended  to  conform  to  the 
proof.  The  complaint  being  amended,  the  evi- 
dence sustains  the  verdict.  Our  discussion  of  the 
evidence  disposes  of  other  questions  that  are  prop- 
erly presented.    Judgment  affirmed. 

On  Petition  for  Rehearing. 

Caldwell,  J. — Appellant,  by  its  petition  for  a 
rehearing,  earnestly  and  ably  contends  that  the 
court  in  its  original  opinion  erred  in  two  material 
respects,  to  the  following  effect:  (1)  In  holding 
that  the  bond  involved  in  this  action,  although 
broader  in  its  conditions  than  required  by  the 
statute  under  which  it  was  apparently  given,  may 
nevertheless  be  enforced  according  to  its  terms.  (2) 
In  applying  §§400,  401,  700  Burns  1914,  §§391, 
392,  658  R.  S.  1881,  in  order  that  the  judgment 
below  might  be  affirmed. 

Respecting  the  first  point,  the  holding  is  sub- 
stantially that  where  a  board  of  county  commis- 
sioners is  authorized  by  a  statute  to  con- 

8.  tract  for  the  performance  of  a  work  of  public 
improvement,  it  may,  by  virtue  of  its  inci- 
dental powers,  require  of  the  contractor  the  execu- 
tion of  a  bond  with  surety,  conditioned  for  the  proper 
performance  of  the  work  and  other  matters  properly 
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related  thereto,  even  in  the  absence  of  a  statute 
providing  that  such  a  bond  be  taken;  that  where  a 
statute  requires  that  a  bond  be  taken,  conditioned  as 
specified  by  such  statute,  the  board  may,  by  virtue 
of  such  incidental  powers,  take  a  bond  more  broadly 
conditioned  than  required  by  the  statute,  pro- 
vided the  statute  does  not  prohibit  the  taking  of 
such  a  bond,  and  if  the  matter  of  the  additional  pro- 
visions is  properly  related  to  the  work  of  the 
improvement,  and  that  if  such  a  bond  be  volun- 
tarily given  in  consideration  of  the  contract  it  may 
be  enforced  according  to  its  terms.  It  is  now  con- 
tended that  this  court  in  developing  such  general 
principles  and  in  specifically  applying  them  ran 
counter  to  certain  decisions  of  the  supreme  court 
and  also  of  this  court,  as  United  States  Fidelity,  etc.^ 
Co.  V.  Poetker  (1913),  180  Ind.  255,  102  N.  E.  372; 
State,  ex  rel.  v.  Heim  (1915),  58  Ind.  App.  654,  108 
N.  E.  776;  and  State,  ex  rel.  v.  Fletcher  (1891),  1 
Ind.  App.  581,  28  N.  E.  111. 

In  the  Poetker  case,  a  bank  cashier's  bond  was 
involved.  It  was  executed  pursuant  to  a  statute, 
the  terms  of  which  required  that  the  board  of  direc- 
tors take  from  the  cashier  a  bond  with  surety,  con- 
ditioned as  specified  by  the  statute.  The  bond  as 
in  fact  executed  contained  limitations  the  effect 
of  which,  literally  construed,  was  to  narrow  the  con- 
ditions of  the  bond  as  required  by  the  statute. 
Under  such  circumstances,  the  court  held,  in  an 
action  brought  against  the  surety  on  the  bond,  that 
it  should  be  construed  and  enforced  as  if  it  in  fact 
contained  the  statutory  conditions  undiminished 
and  unqualified.  The  question  of  whether  a  board 
of  directors  of  a  bank  has  the  power,  in  the  dis« 
charge  of  the  discretionary  duties  of  that  office,  to 
exact  from  a  bank  cashier  as  a  part  of  the  contract  of 
employment,  a  bond  conditioned  more  broadly  than 
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a  statutory  requirement  that  a  bond  with  certain 
specified  conditions  be  taken,  or  whether  such  a 
bond,  if  given,  may  be  enforced  according  to  its 
terms,  was  not  involved,  and  hence  not  decided. 
In  StatCj  ex  rel.  v.  Heinij  supra,  a  contract  for  a 
public  improvement  provided  that  the  contrac- 
tor's bond  required  by  the  board  of  commissioners 
should  contain  a  certain  condition  not  specified  by 
the  statute.  The  bond  as  executed  in  fact  contained 
only  the  statutory  conditions.  In  a  suit  brought  by 
the  board  of  commissioners  against  the  surety  on 
the  bond,  the  plaintiff  declared  on  a  breach  of  such 
additional  condition,  not  in  fact  contained  in  the 
bond.  This  court  held  that  as  the  condition  involved 
was  not  contained  in  the  bond  or  required  by  the 
statute,  it  could  not  be  read  into  the  bond,  and 
enforced  as  against  a  surety,  in  the  absence  of  an 
allegation  and  proof  that  it  had  been  omitted  from 
the  bond  by  mistake  of  the  parties.  It  is  evident 
that  that  case  is  not  in  conflict  with  the  decision  in 
the  case  at  bar.  State,  ex  rel.  v.  Fletcher,  supra, 
involved  a  recognizance  bond,  executed  by  a  defen- 
dant, conditioned  primarily  for  his  appearance  at 
court  for  trial.  We  do  not  regard  that  case  as  con- 
trolling here. 

As  tending  to  support  the  original  opinion,  we  caU 
attention  to  the  following  in  addition  to  the  deci- 
sions cited  therein:  City  of  St.  Louis  v.  Von  Phul 
(1896),  133  Mo.  561,  34  S.  W.  843,  54  Am.  St. 
695;  Hamilton  v.  Gambell  (1897),  31  Or.  328,  48 
Pac.  433;  Knapp  v.  Swaney  (1885),  56  Mich.  345, 
23  N.  W.  162,  56  Am.  Rep.  397;  Devers  v.  Howard 
(1898),  144  Mo.  671,  46  S.  W.  625;  City  of  Phil- 
adelphia V.  Steward  (1900),  195  Pa.  St.  309,  45  Atl. 
1056;  Bunneman  v.  Wagner  (1888),  16  Or.  433,  18 
Pac.  841,  8  Am.  St.  306;  Portland  v.  Bituminous 
Paving  Co.  (1898),  33  Or.  307,  52  Pac.  28,  72  Am. 
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St.  713,  44  L.  R.  A,  527;  Trustees,  etc.  v.  Ravsch 
(1890),  122  Ind.  167,  172,  23  N.  E.  717;  Puget 
Sound  State  Bank  v.  Gallucd  (1914),  82  Wash. 
445,  144  Pac.  698;  Dolese  Bros.  Co.  v.  Chaney  (1915), 
145  Pac.  (OM.)  1119.  1  ElUott,  Roads  &  Sts. 
(3d  ed.)  §646. 

As  to  the  second  point  urged,  appellant  does  not 

controvert  the  statement  contained  in  the  original 

opinion  to  the  effect  that  there  is  no  con- 

9.  troversy  respecting  the  facts,  and  that  from 
them  conflicting  inferences  can  not  reason- 
ably be  deduced.  Neither  does  appellant  call 
attention  to  any  additional  defense  that  it  might 
make  or  to  any  additional  fact  that  it  might  urge  in 
its  own  behalf  on  a  retrial.  Under  such  circum- 
stances, we  believe  that  the  court,  as  indicated  in 
the  original  opinion,  properly  applied  the  sec- 
tions mentioned,  in  order  that  the  judgment  below 
might  be  aflSrmed.  Southern  R.  Co.  v.  Howerton 
(1914),  182  Ind.  208,  105  N.  E.  1025,  106  N.  E. 
369;  1  Ency.  PI.  and  Pr.  608,  610.  The  petition 
for  a  rehearing  is  overruled. 

Note.— Reported  in  109  N.  E.  237,  111  N.  E  19.  As  to  liability  of 
surety  company  as  distinguished  from  that  of  individual  sureties,  see 
Ann.  Cas.  1912  B  1087.  As  to  right  of  one  furnishing  labor  or  material 
to  sue  on  bond  given  by  contractor  to  property  owner,  see  Ann.  Cas. 
1916  A  754.  See,  also,  under  (1)  6  C.  J.  985;  4  Cyo  91,  96;  (2)  5 
C.  J.  913;  4  Cyc  47;  (3)  25  Cyc  665;  (4)  5  C.  J.  916,  924;  4  Cyo  49; 
(5)  22  Cyo  62,  63;  (6)  32  Cyo  306;  (7)  37  Cyc  235;  (8)  11  Cyo  484; 
(9)  4  C.  J.  749;  3  Cyc  444. 
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Hammond  Savings  and  Trust  Company  v.  Boney. 

[No.  8,384.    Filed  January  8, 1915.    Rehearing  denied  June  24,  1915. 

Transfer  denied  March  17,  1916.] 

1.  Landlord  and  Tenant. — Rights  of  Tenant, — Knowledge  of  Prior 
Lease. — ^The  occupant  holding  over  after  the  expiration  of  his  term 
and  claiming  some  new  right  in  the  premises  by  virtue  of  an  alleged 
oral  understanding  had  with  the  owner  after  actual  and  construc- 
tive knowledge  that  the  latter  had  leased  to  another,  could  not 
successfully  maintain  such  right  against  the  lessee,    p.  299. 

2.  Evidence. — Affidavits.^-Conclusiveness, — Admissions, — ^An  affi- 
davit filed  by  the  occupant  of  premises  in  aid  of  a  motion  to  dis- 
solve a  restraining  order  against  him  further  holding  possession, 
asserting  that  his  right  to  occupy  the  premises  after  the  expiration 
of  the  lease  was  extended  ;bo  February  1,  1910,  was  binding  upon 
him  as  an  admission  in  a  subsequent  action  for  forcible  entry  and 
detainer,    p.  299. 

3-  Forcible  Entry  and  Detainer. — Statuies.^-Construction. — 
"Or".— "Arui".— The  word  "or"  should  be  read  as  "and"  m  the 
first  relative  clause  of  §8083  Bums  1914,  §5237  R.  S.  1881,  provid- 
ing that  "any  person  who  shall  make  unlawful  or  forcible  entry 
into  lands,  and  shall  either  peaceably  or  forcibly  detain  the  same 
against  any  person  having  the  right  to  possession  thereof;  or  any 
person  having  peaceably  obtained  the  possession  of  lands,  who  shall 
unlawfully  and  forcibly  keep  the  same  against  any  person  having 
the  right  to  possession  thereof,  may  be  ousted  from  such  prem- 
ises", etc.    p.  303. 

4.  Forcible  Entry  and  Detainer. — Staiviory  Provisions, — Scope. 
— Only  persons  having  right  to  possession  of  the  lands  involved 
come  within  the  protection  of  the  forcible  entry  and  detainer 
statute  (§8083  Bums  1914,  §5237  R.  S.  1881),  and  under  its  pro- 
visions, the  possession  can  not  be  changed  against  the  i>erson  who 
actually  has  it  under  a  claim  of  right,  without  the  intervention  of 
legal  procedure,    p.  304. 

5.  Forcible  Entry  and  Detainer. — What  Constitutes, — ^A  forcible 
entry  or  a  forcible  holding  is  more  than  a  mere  trespass,  and  to 
constitute  such  entry  or  holding,  possession  must  have  been  taken 
or  kept  either  by  actual  violence  or  by  such  show  of  force  as  was 
reasonably  calculated  to  intimidate  the  rightful  owner,    p.  305. 

6-  Landlord  and  Tenant. — Forcible  Entry, — WfuU  Constitutes, — 
Force  Required, — ^While  the  act  of  a  landlord  and  his  new  lessee,  on 
the  alleged  termination  of  the  lease  and  right  to  possession  of  an 
occupying  subtenant,  in  entering  the  premises  in  the  absence  of 
the  latter,  by  prying  boards  off  a  trapdoor  in  the  floor  over  a  cellar 
to  which  the  landlord  had  access,  did  not  in  itself  amount  to  a 
forcible  entry  as  defined  by  §8083  Bums  1914,  §5237  R.  S.  1881, 
yet  such  method  of  entrance,  coupled  with  the  fact  that  it  was  for 
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the  purpose  of  obtaining  possession  as  against  one  who  was  holding 
under  a  claim  of  right,  and  the  further  facts  that  they  promptly 
proceeded  to  barricade  the  doors  and  placed  on  guard  a  special 
policeman  bearing  the  indicia  of  authority,  who  protected  the 
premises  against  reentry  until  arres'ted  at  the  instance  of  the  sub- 
tenant, who  immediately  instituted  legal  proceedings,  constituted  a 
forcible  entry  within  the  meaning  of  the  statute,  p.  306. 
7.  Landlord  and  Tenant. — Recovery  of  Posseeeion. — Process  of 
Law, — The  rule  that  a  landlord,  entitled  to  immediate  possession 
through  expiration  of  the  term,  may  take  such  possession  by  force 
and  will  incur  no  civil  liability  except  for  excessive  force,  has  no 
application  to  cases  where  such  possession  is  obtained  in  violation 
of  the  forcible  entry  and  detainer  statute;  and  an  entrance  under 
circumstances  amounting  to  a  forcible  entry,  though  made  in 
reliance  on  the  provision  of  a  lease  entitling  the  landlord  to  enter, 
take  possession  and  expel  the  occupant  without  in  any  way  being 
a  trespasser,  created  a  liability  under  §8083  Bums  1914,  {5237  R.  S. 
1881,  defining  forcible  entry  and  detainer,    p.  310. 

From  Porter  Superior  Court;  Harry  B.  TuthiU, 
Judge. 

Action  between  Mathias  Boney  and  the  Ham- 
mond Savings  and  Trust  Company.  From  a  judg- 
ment for  the  former,  the  latter  appeals.    Affirmed. 

W.  J.  Whineryy  for  appellant. 
McMahon    &    Conroy   and    McAleer   Bros.^   for 
appellee. 

Caldwell,  P.  J. — It  is  conceded  by  appellant 
that  the  only  questions  presented  on  this  appeal  are 
that  the  decision  and  finding  of  the  court  are  not 
sustained  by  sufficient  evidence,  and  are  contrary  to 
law.  There  is  no  great  conflict  in  the  evidence. 
The  radical  difference  between  the  parties  is  respect- 
ing its  legal  effect.  The  facts  are  substantially  as 
follows:  On  January  1,  1907,  and  at  all  other  times 
mentioned  in  the  record,  Anton  H.  Tapper  was  the 
owner  of  a  certain  business  block  in  the  city  of 
Hammond,  consisting  of  three  stories  and  a  base* 
ment;  on  said  day.  Tapper,  by  an  instrument  in 
writing,  leased  the  ground  floor  of  said  block  to 
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The  MoAvoy  Brewing  Company  of  Chicago  for  a 
term  of  three  years,  ending  January  1,  1910.  In 
February,  1907,  the  brewing  company,  by  parol, 
and  with  the  consent  of  Tapper,  sublet  the  room  to 
appellee,  who  thereupon  entered  into  possession, 
and  used  it  in  the  business  of  operating  a  saloon  for 
the  retail  of  intoxicating  liquors.  The  fixtures  and 
furnishings  were  owned  by  the  brewing  company. 
The  lease  so  executed  to  the  brewing  company  con- 
tained the  following  provisions: 

"At  the  expiration  of  this  lease,  or  on  failure 
to  pay  rent  when  same  is  due,  or  on  failure  to 
comply  with  any  of  the  conditions  of  this 
lease,  the  same  shall  terminate  at  once,  with- 
out notice,  and  the  said  Anton  H.  Tapper,  his 
representatives  and  assigns  may  enter  on  and 
take  possession  of  said  premises,  and  expel  the 
occupant  thereof,  without  in  any  wise  being  a 
trespasser,  and  a  failure  of  said  Anton  H.  Tapper 
to  take  possession  of  said  premises  at  the  time 
aforesaid,  shall  not  estop  him  from  afterwards 
asserting  said  rights,  and  the  occupation  of  said 
premises  by  the  said  tenant  after  the  expira- 
tion of  said  lease,  or  the  forfeiture  thereof,  shall 
give  him  no  rights  as  tenant,  but  he  may  be 
expelled  at  any  time  without  notice/* 

At  the  time  of  the  execution  of  the  lease.  Tapper 
endorsed  on  the  back  of  it  his  signed  consent  that  the 
room  might  be  sublet  at  any  time  within  the 
granted  term.  On  July  8,  1909,  Tapper  executed  to 
appellant  an  instrument  in  writing,  by  which  he 
leased  the  room  to  appellant  for  a  term  of  ten  years, 
commencing  January  1,  1910,  to  be  used  in  con- 
ducting a  banking  and  trust  company  business. 
This  lease  was  properly  executed  and  acknowledged 
before  a  notary  public,  and  was  duly  recorded  in  the 
recorder's  office  of  Lake  County,  on  July  27,  1909. 
Prior  to  January  1,  1910,  Tapper  notified  the  brew- 
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ing  company  by  letter  that  he  expected  the  room  to 
be  surrendered  at  the  expiration  of  the  cotnpany's 
lease  on  January  1,  1910.    Appellee  apparently  had 
knowledge  that  such  notice  had  been  given,  and 
prior  to  said  date  negotiated  with  Tapper  and  the 
company  with  a  view  to  leasing  another  room  owned 
by  the  former,  and  on  which  the  latter  apparently 
had  some  claim.    The  question  of  the  procuring  of 
such  other  room  by  appellee  remained  in  doubt  for 
sometime,  and  resulted  finally  in  its  being  leased  to 
another  party.    Appellee  insisted  that  he  had  made 
some  sort  of  an  arrangement  by  which  he  was  to 
occupy   the   room   in   question   after   January    1, 
1910.    He  claimed  that  when  the  brewing  company 
sublet  the  room  to  him,  its  agent  stated  that  he 
might  occupy  it  indefinitely  if  the  rent  was  paid. 
He  had  actual  as  well  as  constructive  knowledge  of 
the  execution  of  the  ten-year  lease  to  appellant,  but 
did  not  claim  that  any  arrangement  was  made  with 
appellant  for  the  occupancy  of  the  room  by  him  after 
January   1.     At  the  trial,  appellee  testified  that 
Tapper  in  January,  1910,  gave  him  permission  to 
occupy  the  room  after  the  first  of  that  month. 
The  brewing  company  refused  to  accept  the  install- 
ment of  rent  for  January,  and  thereupon  on  two 
occasions,   appellee   tendered   such   installment   to 
Tapper,  who  refused  it.     There  was  evidence  that 
in  January,  Tapper,  on  several  occasions,  demanded 
that  appellee  vacate  the  room.    Appellee's  somewhat 
cloudy  claim  to  the  right  to  occupy  the  room  is 
made  rather  more  definite  by  an  affidavit  filed  by 
him  in  this  proceeding,  in  support  of  his  motion  to 
dissolve  a  temporary  restraining  order,  hereinafter 
mentioned,   wherein  he  stated  in  substance  that 
after  January  1,  1910,  he  was  in  possession  of  the 
room  pursuant  to  an  oral  agreement*  made  with  the 
brewing  company  and  a  subsequent  oral  agreement 
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made  with  Tapper;  that  by  the  former  he  leased 
the  room  from  the  brewing  company  for  three  years, 
with  the  privilege  of  five  "according  to  the  terms  of 
the  lease  made  by  and  between  the  said  Anton  H. 
Tapi)er,  the  owner  thereof,  and  the  said  McAvoy 
Brewing  Company";  that  having  later  ascertained 
that  the  lease  to  the  brewing  company  was  only  for 
the  term  of  three  years,  and  consequently  that  the 
company  did  not  have  the  power  to  sublet  the  room 
for  a  longer  term,  there  was  an  agreement  made 
between  him  and  Tapper,  by  which  they  would 
arrange  ''as  between  themselves  for  the  rent  of  the 
premises  until  the  first  day  of  February,  1910", 
being  the  time  of  the  expiration  of  his  county  license 
to  retail  intoxicating  liquor. 

Before  proceeding  further  with  the  statement  of 

facts,  it  will  be  well  to  determine  appellee's  position 

relative  to  the  room,  and  his  right  in  the 

1.  premises  after  January  1,  1910.    The  lease  to 
the  brewing  company  was  for  the  definite 

term  of  three  years,  terminating  January  1,  1910, 
at  which  time  it  expired  without  notice.  §8059 
Bums  1914,  §5213  R.  S.  1881.  The  brewing  com- 
pany could  not  transfer  to  appellee  any  greater 
interest  in  the  room  than  it  held  of  Tapper,  and  hence 
appellee's  term  held  of  the  company  could  not 
extend  beyond  January  1,  1910.  In  that  month, 
when  appellee  apparently  claims  that  he  procured 
some  new  right  in  the  premises  by  virtue  of  an  oral 
understanding  with  Tapper,  he  had  both  actual  and 
constructive  knowledge  of  the  lease  executed  by 
Tapper  to  appellant,  and  hence  any  such  new  right 
was  subject  to  the  lease  last  named,  and  could 
not  be  successfully  maintained  as  against  appel- 
lant. Moreover,  by  the  affidavit  filed  in  aid  of  the 
motion    to    dissolve    the    restraining    order, 

2.  appellee  asserted  under  oath  that  such  new 
right,  if  any,  extended  only  to  February  1, 
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1910.  Such  assertion  is  binding  on  appellee  as  an 
admission  in  this  proceeding.  Templer  y.  Lee 
(1914),  55  Ind.  App.  433,  103  N.  E.  1090.  It  fol- 
lows that  at  least  after  February  1,  1910,  appellee's 
right  to  hold  the  room  had  terminated,  and  that  at 
such  time,  if  not  before,  a  proper  proceeding  to 
oust  him  could  have  been  successfully  maintained. 
The  evidence  is  not  strong  enough,  however,  to 
warrant  us  in  holding  that  appellee  was  actuated 
by  bad  faith  in  endeavoring  to  hold  possession  of 
said  room.  No  such  proceeding  was  brought.  On 
the  contrary,  continuing  our  statement  of  facts,  on 
or  about  February  1 ,  said  brewing  company  removed 
the  fixtures  from  said  room,  under  a  writ  of  replevin, 
leaving  certain  personal  property  belonging  to  appel- 
lee, consisting  of  barrels  and  kegs  containing  liquor, 
an  assortment  of  bottles,  chairs,  linoleum,  cigars, 
etc.  In  the  early  part  of  February,  appellee  was  not 
regularly  at  his  place  of  business.  He  was  there  a 
portion  of  each  day,  and  always  in  the  evening. 
There  is  some  confusion  in  the  record  as  to  when  his 
license  expired.  He  states  in  the  affidavit  that  it 
did  not  expire  until  February  1.  At  that  time  he 
had  pending  an  application  for  a  license  to  retail 
liquors,  describing  the  room  as  the  location.  He 
had  in  the  room,  cigars,  tobaccos,  etc.,  for  sale. 
He  and  his  clerk  each  carried  a  key  to  the  room. 
Tapper  at  all  times  retained  possession  of  the  base- 
ment under  the  room.  In  the  forenoon  of  February 
4,  Tapper  had  seen  appellee  in  the  room,  and  later 
he  and  his  attorney,  with  a  Mr.  Hammond,  who  was 
appellant's  secretary,  met  by  appointment,  and 
proceeded  to  the  room.  Finding  both  the  front  and 
rear  doors  locked,  and  no  one  in  the  room,  they  pro- 
ceeded into  the  basement  through  an  outside  door, 
and  thence  up  an  abandoned  stairway,  forcing  off 
several  boards  from  a  trapdoor,  and  thus  entered 
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the  room.  Tapper  then  made  the  statement  that 
he  now  turned  the  room  over  to  Hammond.  They 
braced  the  front  door,  and  Tapper,  through  the 
chief  of  police,  procured  as  watchman  for  the  room 
a  Mr.  Boles,  who  by  reason  of  his  size  was  popularly 
known  as  ''Big  Jess",  and  who  sometimes  served  as  a 
special  policeman.  Tapper  and  Hammond  placed 
Boles  in  the  room  with  a  star  displayed  on  his  cloth- 
ing, and  directed  him  to  admit  no  one  except  as 
directed  by  them.  Tapper  subsequently  paid  Boles 
for  his  services.  Boles  went  on  guard  in  the  fore- 
noon,  and  thereupon  certain  workmen,  called  by 
Hammond,  proceeded  to  tear  up  the  floor  and 
Tapper  removed  some  partitions,  preparatory  to 
rearranging  the  room  for  banking  purposes.  Tap- 
per engaged  a  drayman  to  remove  appellee's  proj)- 
erty  and  place  it  in  storage.  About  two  o'clock, 
appellee  learned  of  the  occurrences,  and  came'  to 
the  room.  Failing  to  gain  admittance  by  the  front 
door  by  reason  of  its  being  braced,  he  went  to  the 
rear  door,  where  the  drayman  was  loading  his 
property.  Appellee  attempted  to  enter  by  the 
rear  door,  but  was  informed  by  Boles  that  he  could 
not  come  in.  On  appellee's  persisting,  Boles,  for- 
cibly pushed  him  away  from  the  door  and  prevented 
him  from  entering.  Appellee  then  having  con- 
sulted a  lawyer,  procured  to  be  issued,  on  a  charge  of 
trespass  made  by  him,  what  are  called  ''John  Doe 
warrants".  In  the  meantime  Boles  had  braced 
the  back  door  also.  Shortly  thereafter,  a  constable 
bearing  the  warrants,  and  accompanied  by  appellee 
and  several  other  persons,  two  of  whom  had  revol- 
vers in  their  possession,  demanded  admission  at  the 
rear  door,  for  the  purpose  of  serving  the  warrants. 
Boles  refused  to  admit  them.  The  outside  parties 
then  procured  a  gas  pipe,  and  with  it  forced  the  door 
open  against  the   resistance    of   Boles,    who    was 
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thereupon  arrested  and  taken  before  a  justice  of  the 
peace.  Certain  workmen  who  were  at  the  time  in 
the  room,  and  who  were  under  contract  with  appel- 
lant to  do  work  in  remodeling  the  room,  escaped 
through  a  basement  window,  but  were  subsequently 
arrested.  The  workmen  declined  to  return  to  their 
work  until  after  a  restraining  order  was  issued  in 
this  case.  The  persons  arrested  have  not  been 
tried,  but  there  was  some  evidence  of  an  agree- 
ment that  prosecution  should  await  the  event  of 
this  action.  The  arrests  having  been  made,  appel- 
lee took  possession  of  the  room,  and  caused  his  proj)- 
erty  to  be  returned  to  it.  There  was  no  evidence 
that  appellee  at  the  time  this  action  was  commenced 
was  holding  such  possession  by  a  display  of  force 
other  than  the  moral  effect  of  his  presence  in  the 
biiilding,  and  the  fact  that  such  arrests  had  been 
made.  On  February  8,  appellant  commenced  this 
action.  The  complaint  alleges  the  execution  and 
recording  of  the  lease  under  which  it  claims;  the 
delivery  of  possession  to  it  by  Tapper;  that  it  pro- 
posed to  use  the  room  for  banking  and  trust  com- 
pany purposes;  that  it  had  entered  into  contracts 
aggregating  several  thousand  dollars  for  the  repair 
of  the  room,  the  beginning  of  work  under  such  con- 
tracts, the  interruption  of  such  work,  and  the  expul- 
sion of  the  persons  engaged  thereat  by  appellee,  by 
means  of  threats  and  arrests  on  alleged  charges  of 
trespass;  appellee's  intimidation  of  the  workmen 
by  lingering  in  and  about  the  room;  that  appellee 
has  no  right,  title  or  interest  in  or  to  the  room,  and 
that  the  arrests  were  made  in  bad  faith.  Prayer  for 
a  restraining  order,  and  for  a  permanent  injunction 
on  a  hearing.  The  court  issued  the  restraining  order 
as  prayed  for,  and  March  4,  over  appellee's  verified 
motion  to  dissolve  such  restraining  order,  the  court 
continued  it  until  final  hearing  as  a  temporary 
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injunction.  Afterwards  the  venue  of  the  cause 
was  changed  to  the  Porter  Superior  Court,  where  a 
trial  resulted  in  a  judgment  in  favor  of  appellee. 

As  we  have  indicated,  appellee,  at  the  time  when 
Tapper  and  appellant,  through  its  said  secretary, 
entered  the  room,  and  declared  themselves  to  be 
thereby  in  possession  of  the  sd^me,  was  wrongfully 
holding  over,  at  least  in  the  sense  that  by  a  proper 
proceeding  he  could  have  been  ousted.  We  do  not 
understand  that  appellee  combats  the  foregoing 
proposition.  He  seems  to  concede  that  under  the 
case  developed  by  the  evidence,  he  was  at  most  but  a 
tenant  at  sufferance,  with  a  possession  that  he  could 
not  have  successfully  maintained  as  against  such  a 
proper  proceeding.  He  contends,  however,  that 
whatever  possession  Tapper  and  consequently  appel- 
lant obtained  was  in  violation  of  the  forcible  entry 
and  detainer  statute,  and  that  under  such  statute,  he 
was  entitled  to  be  restored  to  such  possession;  that 
appeUant's  possession  was  characterized  as  wrong- 
ful by  reason  of  the  manner  in  which  it  was  obtained, 
and  that  consequently  appellant  can  not  defend  such 
possession  or  protect  itself  in  it  by  recourse  to  an 
equitable  proceeding.  In  our  judgment,  if  appel- 
lee's premise  is  sound,  his  conclusion  is  inevitable. 
The  forcible  entry  and  detainer  statute  is  as 

3.  follows:  "Any  person  who  shall  make  unlaw- 
ful or  forcible  entry  into  lands,  and  shall 
either  peaceably  or  forcibly  detain  the  same  against 
any  person  having  right  to  possession  thereof;  or 
any  person  having  peaceably  obtained  the  possession 
of  lands,  who  shall  unlawfully  and  forcibly  keep  the 
same  against  any  person  having  right  to  possession 
thereof — may  be  ousted  from  such  premises,  and 
the  possession  thereof  restored  to  the  person 
entitled  to  the  same,  and  damages  for  retention 
recovered  on  complaint  by  him  made,  in  the  same 
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manner  as  provided  in  the  case  of  tenants  holding 
over".  §8083  Bums  1914,  §6237  R.  S.  1881.  The 
word  "or"  in  the  first  relative  clause  of  said  statute 
should  be  read  as  "and".  O'Connell  v.  Gillespie 
(1861),  17  Ind.  469;  Tihhetts  v.  O'ConneU  (1879), 
66  Ind.  171;  Burgett  v.  BothweU  (1882),  86  Ind.  149. 
It  will  be  observed  that  only  persons  "having  right 
to  possession"  of  the  lands  involved  come 

4  within  the  protection  of  the  statute.  In 
discussing  the  scope  of  the  meaning  of  the 
quoted  phrase,  Mitchell,  J.,  in  J  tidy  v.  Citizen 
(1886),  101  Ind.  18,  arrives  at  the  conclusion  that 
'Vhere  one  is  in  the  actual  peaceable  possession  of 
lands,  under  a  claim  of  right,  such  possession  of 
itself  gives  him,  as  against  any  person  entering  or 
seeking  to  enter  by  force  upon  a  possession  so  had, 
the  right  to  possession",  and  consequently  that  such 
a  person  comes  within  the  protection  of  the  forcible 
entry  and  detainer  statute.  It  is  also  held  by  such 
decision  that  "Under  this  statute,  the  possession 
can  not  be  changed  against  the  person  who  actually 
has  it,  under  claim  of  right,  without  the  intervention 
of  legal  procedure". 

In  the  case  at  bar,  api>ellee  was  in  the  peaceable 
possession  of  the  room  up  to  February  4,  under  a 
claim  of  right,  and  the  evidence  is  not  sufficient  to 
indicate  that  such  claim  of  right  rested  in  bad 
faith.  It  follows  that  the  mere  fact  that  Tapper 
owned  the  legal  title  to  the  room,  or 'that  the  actual 
right  to  the  possession,  as  it  might  be  determined 
by  a  legal  investigation,  rested  in  him  or  appellant, 
did  not,  under  the  terms  of  the  statute,  justify  a 
forcible  invasion  of  appellee's  possession.  If  there 
was  such  a  forcible  invasion,  appellant  as  a  partic- 
ipator in  it,  and  as  the  beneficiary  of  its  fruits,  was 
in  the  wrong  in  the  beginning  of  this  action,  and  as  a 
consequence,  he  could  not  prevail  in  this  proceed- 
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.  '■  '  '  ■  ■     .  . 

ing.  Schwinn  v.  Perkins  (1910),  79  N.  J.  L.  515, 
78  Atl.  19,  32  L.  R.  A.  (N.  S.)  51,  21  Ann.  Cas. 
1223;  PeeU  v.  State  (1903),  161  Ind.  378,  68  N.  E. 
682.  The  broad  language  used  in  Jvdy  v.  Citizen^ 
9upra,  that  ''Under  this  statute,  the  possession  can 
not  be  changed  against  the  person  who  actually  has 
it,  under  claim  of  right,  without  the  intervention 
of  legal  procedure"  must  be  understood  as  apply- 
ing to  a  case  where  such  person  insists  on  main- 
taining the  possession,  and  in  order  to  deprive  him 
of  it,  recourse  either  to  force  or  to  a  proper  legal  pro- 
cedure is  necessary.  It  would  seem  apparent  that 
where  the  landowner  is  wrongfully  held  out  of  pos- 
session by  one  without  right  in  the  premises,  he 
may,  when  the  opportimity  presents  itself,  gain  a 
possession  in  fact  peaceable  and  by  peaceable 
means,  and  that  the  necessity  for  recourse  to  legal 
procedure  would  exist  only  where  peaceable  means 
fail  and  force  would  otherwise  be  necessary.  Scott 
V.  Willis  (1890),  122  Ind.  1,  23  N.  E.  786. 

The  first  question  for  determination,  therefore,  is 

whether  in  the  case  at  bar,  there  was  a  forcible 

invasion  of  appellee's  right,  within  the  mean- 

5.  ing  of  the  statute,  and  first  as  to  the  manner 
of  entering  said  room  while  appellee  was 
temiporarily  absent.  "A  forcible  entry  or  a  forcible 
holding  means  more  than  a  mere  trespass.  The  force 
must  be  actual.  The  possession  must  be  shown  to 
have  been  taken  or  kept  either  by  actual  violence, 
or  by  such  a  show  of  force  as  was  reasonably  cal- 
culated to  intimidate  the  rightful  owner."  Archey  v. 
Knight  (1878),  61  Ind.  311.  See,  also,  Gipe  v. 
Cummins  (1889),  116  Ind.  611,  19  N.  E.  466. 
"There  must  be  some  actual  violence^  or  some  pro- 
ceeding, as  a  large  assembly  of  persons^  calculated  to 
create  alarm^  if  not  terror ^  in  ordinary  minds,  though 
Vol.  61—20 


306  APPELLATE  COURT  OF  INDIANA, 

Hanunond  Savings,  eto.,  Co.  v.  Boney — 61  Ind.  App.  2d5. 

it  is  not  necessary  that  there  should  be  any  assault  or 
battery."  Boxley  v.  Collins  (1837),  4  Blackf.  320. 
"It  must  be  accompanied  by  some  circumstance  of 
terror  or  violence  to  the  person  unless  the  entry  is 
riotous  or  tumultuous,  and  endangers  the  public 
peace."  Smith  v.  Reeder  (1892),  21  Or.  541,  28 
Pac.  890,  15  L.  R.  A.  172.  "There  must  be  some- 
thing of  personal  violence  or  a  tendency  to,  or 
threats  of  personal  violence,  unless  the  entry  or 
detainer  is  riotous."  Willard  v.  Warren  (1837),  17 
Wend.  (N.  Y.)  257. 

In  the  case  at  bar,  the  persons  involved  proceeded 

quietly  to  the  room,  and  ascertaining  or  knowing 

that  appellee  was  absent,  and  that  the  doors 

6.  were  locked,  they  passed  through  a  door  into 
the  basement,  of  which  Tapper  had  possession, 
and  thence  into  the  room  by  forcing  some  boards 
that  constituted  a  part  of  a  trapdoor.  There  was  no 
display  of  force  or  of  weapons,  no  public  clamor,  and 
no  force  in  fact,  save  that  which  was  applied  to  the 
boards.  Such  force  constituted  no  more  than  a  mere 
trespass.  If  such  an  entry,  considered  alone,  shoidd 
be  held  to  be  a  forcible  entry,  within  the  meaning 
of  the  statute,  it  would  follow  that  the  unlocking  of  a 
door,  or  the  mere  turning  of  a  latch,  in  order  to  gain 
entrance  to  a  biiilding,  or  the  unlocking  of  a  gate, 
or  the  opening  of  a  fence  in  order  to  gain  an  entrance 
onto  lands,  is  also  a  forcible  entry,  since  the  illus- 
trative cases  diflfer  from  the  case  presented  only 
respecting  the  amount  and  kind  of  force  used. 
Within  the  meaning  of  the  statute,  an  act,  to  be 
forcible,  must  be  such  as  does,  or  that  reasonably 
may  be  expected  to  act  on  the  person,  or  it  must  be 
so  tumultuous  in  its  nature  as  to  constitute,  or  to 
have  a  tendency  to  a  breach  of  the  peace.  We 
hold  that  the  mariner  of  entry  was.  not  forcible 
within  the  meaning  of  the  statute.     We  next  turn 
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OUT  attention  to  the  proposition  of  whether  such  an 
entry  amounted  to  a  completed  act,  and  being  peace- 
able in  nature,  whether  thereby  a  case  is  presented 
of  one  entitled  to  possession  who  has  peaceably 
taken  it,  or  whether  it,  with  subsequent  occur- 
rences, constituted  but  one  transaction,  and  that  the 
whole  must  be  looked  to  in  order  that  any  part  may 
be  characterized.  Appellee's  prior  possession  being 
peaceable,  is  presumed  to  have  been  rightful.  Cooley, 
Torts  (2d  ed.)  383.  Although  appellee  was  at  the 
time  temporarily  absent,  and,  therefore,  not  in  the 
personal  occupancy  of  the  room,  nevertheless  his 
presumed  rightful  possession  continued.  It  is  also 
true  that  personal  occupancy  as  attained  by  appel- 
lant, did  not  necessarily  amount  to  possession. 
Schwinn  v.  Perkins^  supra.  If  appellant's  rights  and 
liabilities  here  must  be  measured  by  the  nature  of  the 
mere  act  of  entering  the  room,  and  disassociated 
from  the  subsequent  events,  the  same  result  would 
follow  in  case  appellee  had  merely  been  standing  on 
the  sidewalk  outside  the  room,  or  if  he  had  actually 
been  in  the  room,  when  Tapper  and  appellant 
entered,  even  had  they  entered  through  an  open 
door  with  the  intention  of  depriving  appellee  of 
possession.  A  surreptitious  entry  against  a  person 
in  peaceable  possession,  who  has  no  intention  of 
relinquishing  it,  has  a  natural  tendency  to  provoke 
a  breach  of  the  peace,  as  soon  as  such  person  acquires 
knowledge  of  the  facts.  Such  a  breach  of  the 
peace  so  caused,  and  following  rapidly  on  the 
heels  of  the  act  of  entering,  or  the  transaction  of  it 
being  quelled  by  a  display  of  force  can  not  be  sep- 
arated from  the  provoking  cause,  and  is  among  the 
evils  intended  to  be  remedied  by  the  forcible  entry 
and  detainer  statute.  Judy  v.  Citizen,  supra; 
Mclntyre  v.  Murphy  (1908),  153  Mich.  342,  116 
N.  W.  1003,  16  Ann.  Cas.  802.    Doubtless  where  the 
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lawful  owner  of  a  biiilding  enters  it  under  a  claim 
of  right  in  the  absence  of  the  person  rightfully  in  the 
possession  of  it,  and  thereupon  bars  the  doord, 
stations  guards,  etc.,  and  on  the  return  of  such  other 
person,  refuses  him  entrance,  and  such  other  person 
expressly  or  impliedly  acquiesces  in  the  possession 
of  such  owner,  such  possession  would  ripen  into  such 
a  lawful  and  peaceable  one  as  could  rightfully  be 
defended.  But  ''if  a  person  enter  upon  land  in 
the  actual  and  peaceable  occupation  of  another,  the 
possession  which  he  acquires  can  not  be  deemed  to 
be  peaceable  during  the  time  when  it  has  to  be  pro- 
tected by  firearms,  or  other  demonstrations  of 
force,  against  an  attempted  or  threatened  reentry 
of  the  former  occupant,  who  manifests  to  the 
intruder,  by  his  words  or  acts^  that  he  intends  to 
reenter  at  the  earliest  moment  when  he  can  do  so 
without  violence,  and  who  is  only  prevented  from 
entering  by  an  exhibition  of  firearms,  or  threats  and 
menaces.  Such  a  possession  can  not  justly  be  said 
to  be  'peaceable'  in  any  sense,  and  certainly  not  in 
the  sense  of  the  statute.'*  Bowers  v.  Cherokee  Boh 
(1873),  45  Cal.  495.  See,  also,  Wilson  v.  CampheU 
(1907),  75  Kan.  159,  88  Pac.  548,  8  L.  R.  A.  (N, 
S.)  426,  121  Am.  St.  366,  note,  384,  12  Ann.  Cas. 
766.  "To  constitute  a  forcible  entry  within  the 
meaning  of  the  statute,  it  is  not  necessary  that  the 
actual  invasion  of  the  premises  should  at  the  very 
moment  be  attended  by  the  circumstances  requisite 
to  give  it  the  character  of  a  forcible  entry,  or  be 
accompanied  by  threats,  actual  force  or  violence, 
or  any  conduct  which  would  constitute  a  breach  of 
the  peace ;  but  if  the  entry  be  obtained  by  stealth  or 
strategem,  or  without  real  violence,  and  the  party 
entering  evinces  his  purpose  in  having  entered  to 
have  been  the  forcible  expulsion  of  the  party  in 
possession,  and  it  is  followed  up  by  actual  expulsion 
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by  means  of  personal  threats  or  violence,  or  superior 
force,  it  will  amount  to  a  forcible  entry.'*  Seitz  v. 
Miles  (1868),  16  Mich.  465.  See,  also,  Mclntyre  v. 
Murphy  J  supra;  Mason  v.  Hawes  (1884),  52  Conn. 
12,  52  Am.  Rep.  552;  2  Tiffany,  Landlord  and  Ten- 
ant §216.  In  the  following  the  transaction  of  enter- 
ing is  treated  as  including  both  the  act  of  attain- 
ing a  disputed  possession  by  stealth,  and  the  subse- 
quent act  of  maintaining  it  by  force;  Schwinn  v. 
PerkinSy  supra;  Wilson  v.  Campbell,  supra;  Page  v. 
Dwight  (1897),  170  Mass.  29,  48  N.  E.  850,  39  L; 
R.A.  418;  Bell  v.  Longworth  (1855),  6  Ind.  273. 
Evill  y.ConweU  (1828),  2  Blackf.  133,  18  Am.  Dec. 
138. 

Here  the  entry  was  made  without  the  knowledge 
or  consent  of  appellee,  and  while  he  was  tempo- 
rarily absent  from  the  room.  Had  he  been  present 
in  the  room,  and  had  he  promptly  offered  resistance 
to  the  invaders  as  they  were  making  the  entry,  or 
as  soon  as  they  gained  occupancy,  and  had  they 
overcome  and  expelled  him  from  the  room  by  vio- 
lence, it  could  not  consistently  be  maintained  that 
such  an  entry  was  peaceable.  The  conduct  of  the 
invaders  indicated  that  they  expected  a  contest. 
They  proceeded  promptly  to  barricade  one  door,  and 
placed  on  guard  at  the  other  a  watchman  bearing 
the  indicia  of  legal  authority.  As  soon  as  appellee 
learned  that  Tapper  and  others  were  occupying  the 
room,  he  attempted  to  recover  or  regain  whatever 
actual  possession  he  had  lost.  He  was  promptly  and 
forcibly  expelled,  as  testified  to  by  Boles.  The  entire 
transaction  we  hold  to  have  been  a  forcible  entry 
within  the  meaning  of  the  statute.  It  was  reason- 
ably calculated  to  provoke  an  encounter,  or  to  lead 
to  a  breach  of  the  peace  that  might  have  been  se- 
rious in  its  consequences.  It  matters  not  whether 
api>ellee  was  justified  in  his  subsequent  conduct. 
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If,  in  procuring  the  John  Doe  warrants  to  be  issued, 
and  the  persons  to  be  arrested,  on  a  charge  of  tres- 
pass, he  did  not  pursue  the  proper  legal  remedy,  or 
if  he  acted  in  bad  faith,  so  as  to  place  himself  in  con- 
flict with  the  principle  annoimced  by  Tihhetts  v. 
O^Connell,  supraj  none  of  which  do  we  decide  (see, 
Fults  V.  Monro  [1911],  202  N.  Y.  34,  95  N.  E.  23, 
37  L.  R.  A.  [N.  S.]  600,  Ann.  Cas.  1912  D  870), 
still  his  conduct,  if  wrongful,  did  not  justify  appel- 
lant in  its  prior  act  of  gaining  possession  of  the  room 
in  violation  of  the  statute.  Appellant,  being  in  the 
wrong,  can  not  be  protected  in  his  possession  so 
gained,  or  have  such  possession  restored  to  him  by 
an  appeal  to  equity.  Such  cases  as  Page  v.  Dvright, 
aupraj  and  Smith  v.  Reeder^  supra^  in  the  final  con- 
clusion reached,  are  apparently  not  in  harmony 
with  the  views  of  this  court.  These  cases,  however, 
are  decided  under  statutes  that  differ  in  their  pro- 
visions from  our  statute,  and  it  is  possible  that  the 
conflict  between  them,  and  our  views  is  only 
apparent  rather  than  real. 

Appellant's  brief  includes  a  number  of  quotations 

and  citations  of  authority,  of  which  the  following 

from  the  24  Cyc  1394,  is  a  fair  sample:   "The 

7.  rule  supported  apparently  by  the  weight  of 
authority  is  that  where  the  landlord  has 
become  entitled  to  immediate  possession  of  the 
premises  through  the  expiration  of  the  term,  he 
may  take  such  possession  by  force,  without  incur- 
ring civil  liability,  in  case  no  more  force  than  is  rea- 
sonably necessary  is  employed."  The  subject- 
matter  of  such  quotation  is  liability  to  an  action  for 
trespass,  assault  and  battery  and  the  like,  rather 
than  liability  under  the  forcible  entry  and  detainer 
statutes.  That  such  is  the  case  appears  in  that 
immediately  following  said  quotation  is  the  lan- 
guage:   "and  although  he  may  be  subject  to  punish- 
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ment  criminally  under  statutes  relating  to  forcible 
entry  and  detainer.*'  By  the  common  law,  the 
owner  of  lands  in  the  actual  possession  of  another 
person  was  permitted  to  oust  such  other  person  by 
force,  and  without  recourse  to  any  legal  procedure,  if 
such  owner  was  in  fact  entitled  to  the  possession  of 
such  lands.  Experience  taught,  however,  that  many 
evils  grew  out  of  such  permissible  practice.  Thereby 
a  landlord  became  his  own  judge  as  to  whether  under 
a  given  state  of  facts  he  was  entitled  to  possession, 
and  having  pronounced  judgment  in  his  own  favor, 
he  was  authorized  to  execute  it  by  force,  and  in  so 
doing  he  incurred  no  peril,  in  case  his  judgment  on 
investigation  turned  out  to  be  correct.  The  dis- 
putes respecting  the  right  to  possession  led  to  com- 
motion, turmoil  and  breaches  of  the  peace,  and  to 
correct  these  evils  the  forcible  entry  and  detaijker 
statutes  of  England  and  of  the  various  states  were 
enacted.  Judy  v.  Citizen^  supra.  Where  a  person, 
in  violation  of  the  terms  of  these  statutes  is  forcibly 
ousted  from  the  possession  of  real  estate,  or  where 
under  the  terms  of  some  of  them  such  possession  is 
forcibly  detained  from  him,  by  recourse  to  the 
remedy  afforded  by  such  statutes,  the  possession  of 
such  real  estate  may  be  restored  to  him.  The  remedy 
is  purely  statutory,  and,  as  is  usual,  if  not  universal 
in  such  cases,  the  person  may  avail  himself  of  the 
statutory  remedy  only  by  moving  in  harmony  with 
the  procedure  outlined  by  it.  "A  person  wrongfully 
in  possession,  and  dispossessed  by  the  owner  of  the 
property  having  a  right  of  entry,  and  no  excessive 
force  being  used  in  asserting  it  is  not  entitled  to 
maintain  any  other  action  than  is  afforded  for  a 
forcible  entry  under  the  code.  He  was  not  entitled 
to  maintain,  under  such  circumstances,  any  action 
whatever  under  the  common  law,  and  the  common- 
law  rule  has  only  been  changed  in  this  state  to  the 
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extent,  and  no  further,  that  the  code  affords  him  a 
remedy  imder  its  provisions  referred  to  which  he 
otherwise  would  not  have."  Walker  v.  Chanslor 
(1908),  153  Cal.  118,  94  Pac.  606,  126  Am.  St.  61, 
17  L.  R.  A.  (N.  S.)  455.  The  distinction  made  by 
the  supreme  court  of  California  in  the  case  last  cited 
is  recognized  in  Moyer  v.  Gordon  (1888),  113  Ind. 
282,  287,  14  N.  E.  476.  See,  also,  Vinson  v.  Flynn 
(1897),  64  Ark.  453,  43  S.  W.  146,  46  S.  W.  186,  39 
L.  R.  A.  415.  It  follows  that  where  the  landlord  is 
in  fact  entitled  to  possession,  and  he  dispossesses  the 
tenant  under  circumstances  that  give  the  tenant  a 
remedy  imder  the  forcible  entry  and  detainer  stat- 
ute, if  the  latter  elects  not  to  pursue  such  remedy, 
but  rather  sues  in  tort,  as  for  the  trespass,  assault 
and  battery,  or  the  like,  the  landlord  is  liable  in 
such  form  of  action  only  for  excess  of  force.  In  the 
following  cases,  several  of  which,  with  others  of  a 
like  nature  are  cited  in  appellant's  brief,  while  many 
sound  principles  are  annoimced  and  discussed,  in 
each  instance,  the  action  is  for  trespass,  assault 
and  battery,  or  of  a  like  nature,  rather  than  under 
the  statute,  and  as  a  consequence,  the  point  decided 
is  not  applicable  here.  Vinson  v.  Flynn,  supra; 
Smith  V.  Detroit,  etc.,  Assn.  (1897),  115  Mich.  340, 
73  N.  W.  395,  69  Am.  St.  575,  39  L.  R.  A.  410; 
Allen  V.  Keily  (1891),  17  R.  I.  731,  24  Atl.  776, 
33  Am.  St.  905,  16  L.  R.  A.  798;  Walker  v.  Chanslor, 
supra;  Mussey  v.  Scott  (1859),  32  Vt.  82. 

Appellant,  in  justification  of  the  entry  in  the 
case  at  bar,  bases  an  argument  on  the  provision  of 
the  lease  under  which  appellee  held,  as  hereinbefore 
quoted,  to  the  effect  that  at  the  expiration  of  the 
term  of  the  lease,  Tapper,  his  representatives  and 
assigns,  might  enter  upon  and  take  possession  of  the 
premises,  and  expel  the  occupant  thereof,  without 
in  any  manner  being  trespassers.    Appellant  sup- 
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ports  such  arg^ument  by  citing  Fabry  v.  Bryan 
(1875),  80  lU.  182,  which  foUows  earUer  Illinois 
cases,  and  is  in  turn  followed  by  Goshen  v.  People 
(1896),  22  Colo.  270,  44  Pac.  503;  and  Howe  v. 
Frith  (1908),  43  Colo,  75,  95  Pac.  603,  127  Am. 
St.  79,  17  L.  R.  A.  (N.  S.)  672,  15  Ann.  Cas.  1069. 
While  we  do  not  place  any  particular  stress  on  the 
distinctions,  it  may  be  observed  that  in  each  of  such 
cases  the  lease  involved  contained  the  further  pro- 
vision that  such  entry  might  be  "with  or  without 
process  of  law",  and  that  in  so  entering  the  lessor 
was  authorized  "to  use  such  force  as  may  be  neces- 
sary in  so  doing",  and  that  the  nature  of  the  action 
was  other  than  as  provided  by  the  forcible  entry  and 
detainer  statute.  In  any  event  we  should  not  be 
inclined  to  follow  such  cases,  and  give  them  the 
stamp  of  our  approval.  Their  soundness  is  doubted 
by  2  Tiffany,  Landlord  and  Tenant  1505,  1506. 
They  seem  also  to  be  in  conflict  with  the  following: 
Spencer  v.  Commercial  Co.  (1902),  30  Wash.  520, 
71  Pac.  53;  McClelland  v.  Gaston  (1898),  18  Wash. 
472,  51  Pac.  1062;  Kerr  v.  O'Keefe  (1903),  138 
Cal.  415,  71  Pac.  447;  Bixhy  v.  Casino  Co.  (1895), 
14  Misc.  346,  35  N.  Y.  Supp.  677. 

Respecting  such  a  provision,  the  following  lan- 
guage is  used  in  Spencer  v.  Commercial  Co.,  supra: 
"If  clauses  of  this  kind  in  a  lease  may  be  sum- 
marily enforced  by  the  parties  thereto  by  force, 
then  the  statutes  of  the  state  defining  unlawful 
detainer,  and  providing  a  remedy  by  which  a  land- 
lord may  obtain  possession  may  be  entirely  abro- 
gated by  contracts,  which  permit  landlords  to  take 

> 

the  law  into  their  own  hands." 

We  find  no  error  in  the  record  for  which  the  judg- 
m^ent  should  be  reversed.    The  judgment  is  affirmed. 

Hottel,  C.  J.,  Felt,  Powers  and  Shea,  JJ.,  concur; 
Ibach,  J.,  not  participating. 
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Note. — Reported  in  107  N.  E.  480.  As  to  what  is  unlawfid  detainer 
see  120  Am.  St.  33.  As  to  right  of  one  who  was  in  i>eaeeable  possession 
to  maintain  forcible  entry  and  detainer  against  another  entitled  to 
possession,  who  forcibly  dispossessed  him,  see  8  L.  R.  A.  (N.  S.) 
426;  32  L.  R.  A.  (N.  S.)  51.  As  to  threats  and  display  of  force  with- 
out actual  force  as  constituting  forcible  entry,  see  15  Ann.  Cas. 
804.  As  to  right  of  tenant  to  maintain  forcible  entry  and  detainer 
against  landlord  for  forcible  ejectment  after  termination  of  lease,  see 
12  Ann.  Cas.  767.  As  to  keeping  out  of  possession  person  entitled 
thereto,  by  fear  of  personal  violence,  after  peaceable  entry,  as  giving 
right  of  action,  see  Ann.  Cas.  1912  D  875.  See,  also,  under  (1)  24 
Cyc  1009,  1014;  (2)  16  Cyc  1048,  1050;  (3)  36  Cyc  1123;  (4)  19  Qyc 
1124,  1128;  (5)  19  Cyc  1134, 1135;  (6)  19  Cyc  1135;  (7)  19  Cyc  1141, 
1142. 


Southern  Railway  Company  et  al.  v.  Weiden- 
brenner. 

[No.  8,302.    Filed  October  29,  1915.    Rehearing  denied  February  1, 

1916.    Transfer  denied  March  17,  1916.] 

1.  Appeal.  —  Review.  —  Refusal  of  Instructions,  —  Although  a 
requested  instruction  stated  the  law  correctly,  its  refusal  was  not 
reversible  error  in  view  of  another  instruction  given  which  fully 
covered  the  subject,    pp.  318, 321. 

2.  Waters  and  Watercourses. — Obstruction, — Flooding  Lands, — 
lAability  of  Railroad, — A  railroad  company  is  under  a  continuing 
duty  to  maintain  its  bridges  and  abutments  so  as  to  do  no  injury  or 
damage  to  neighboring  property,  and  a  failure  in  that  regard 
resulting  in  the  obstruction  of  the  natural  flow  of  the  water  con- 
constitutes  actionable  negligence,    p.  318. 

3.  Evidence. — Presumption, — Repair  of  Bridge, — ^There  is  no  legal 
presumption  that  a  railroad  bridge  was  skilfully  and  carefully 
repaired,  and  that  the  company  did  nothing  unlawful;  but  such 
questions  are  matters  of  proof,    p.  319. 

4.  Appeal. — Review, — Harmless  Error. — Refusal  of  Instructions. — 
The  refusal  of  an  instruction  giving  a  substantially  correct  definition 
of  a  watercourse  was  harmless,  where  there  was  no  dispute  about 
the  stream  involved  being  a  watercourse,    p.  319. 

5.  Kp^^AJ^-T-Review, — Contradictory  Instructions, — Damages, — Ele-- 
ments, — A  requested  instruction  that  if  the  rainfall  of  itself  produced 
the  injuries  complained  of  the  verdict  should  be  for  defendants, 
even  though  the  alleged  obstructions  in  the  stream  existed  and 
caused  the  water  to  back  up  over  plaintiff's  lands  deeper  and  caused 
it  to  remain  longer  than  it  would  have  without  the  existence  of  such 
obstructions,  was  contradictory  within  itself  and  properly  refused, 
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since  the  dama^^e  ooidd  not  have  been  wholly  produced  by  rainfall 
if  other  causes  caused  the  water  to  remain  longer  on  plaintiff's 
land,  and  the  damage  would  be  increased  by  lengthening  the  time 
the  water  stood  on  the  land.    p.  320. 

6.  Waters  and  Watercourses. — Obstruction, — Flooding  Lands. — 
Liability. — Unustud  Conditions. — ^A  railroad  company  is  not 
reheved  from  liability  for  negligently  maintaining  a  bridge  so  as  to 
obstruct  the  flow  of  water  and  cause  it  to  back  up  over  nearby 
lands,  on  the  ground  that  there  was  an  unusual  rainfall,  since  under 
§5195  Bums  1914,  §3903  R.  S.  1881,  it  is  the  duty  of  the  company, 
after  building  its  bridge  across  a  stream,  to  restore  the  water- 
course to  its  former  state,    p.  321. 

7.  Appeal. — Review. — Instructions. — Submitting  Interrogatories  to 
Jury. — ^An  instruction  advising  the  jury  that  interrogatories  would 
be  submitted  and  that  the  jury  might  first  determine  its  general 
verdict,  or,  if  preferable,  it  could  answer  the  interrogatories  first,  or 
that  it  could  consider  the  verdict  and  interrogatories  at  the  same 
time,  etc.,  was  harmless  in  view  of  ftie  record,  although  under 
§562  Bums  1914,  §536  R.  S.  1881,  there  is  no  necessity  for  answeiv 
ing  interrogatories  where  no  general  verdict  is  reached,   p.  321. 

8.  Trial. — Interrogatories  to  Jury. — The  practice  of  submitting  a 
large  nimiber  of  interrogatories  to  the  jury,  containing  many 
inconsequential  questions  calculated  to  have  no  other  effect  than  to 
confuse  and  mystify  the  jury,  should  not  be  x>emiitted.    p.  323. 

9.  Waters  and  Watercourses. — Obstruction. — Railroad  Bridges. — 
Railroad  companies  are  guilty  of  actionable  negligence  if  they  con- 
struct and  maintain  their  bridges  or  embankments  or  trestles  in 
such  manner  as  to  obstruct  a  watercourse,  and  are  also  liable  if 
they  obstruct  a  waterway  with  stones,  piling  or  debris  of  any  kind, 
or  if  they  negligently  i>emiit  drift  to  accumulate  about  their 
bridges  or  piling  to  the  injury  of  adjoining  property,    p.  323. 

10.  Waters  and  Watercourses. — Railroad  Bridges. — Construc- 
tion.— In  the  construction  of  a  bridge  across  a  stream,  it  is  the  duty 
of  a  railroad  company  to  exercise  at  least  a  reasonable  degree  of 
care  and  prudence,  taking  into  consideration  the  laws  of  hydraulics, 
the  natural  formation  of  the  coimtry,  the  character  of  the  stream 
and  its  history^soas  to  guard  against  injuries  which  may  reason- 
ably be  anticipated,    p.  324. 

11.  Negligence. — Pleading. — Proof. — If  several  acts  are  charged  as 
combining  to  bring  about  an  injury,  all  of  such  acts  must  be  proven 
in  order  to  sustain  a  recovery,   p.  324. 

From  Dubois  Circuit  Court;  Lucius  C.  Embrecy 
Special  Judge. 

Action   by   Joseph    Weidenbrenner   against   the 
Southern  Railway  Company  and  another.    From  a 
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judgment    for    plaintiff,    the    defendants    appeal. 
Affirmed. 

Alex  P.  Humphrey^  Edward  P.  Humphrey ,  John, 
Z).  WelmaUy  Richard  M.  Milburn^  and  Thomas 
Duncan^  for  appellants. 

Horace  M.  Kean^  Harry  W.  Carpenter  and  Robert 
W.  Armstrong^  for  appellee. 

Shea,  C.  J. — This  action  was  brought  by  appel- 
lee against  appellants  to  recover  damages  to  grow- 
ing crops  and  real  estate,  occasioned  by  an  over- 
flow of  his  lands  alleged  to  have  been  caused  by 
certain  obstructions  in  the  Patoka  River  which 
were  either  placed  therein  or  permitted  to  accumu- 
late by  the  acts  of  appellants.  A  trial  of  the  issues 
formed  by  an  answer  in  general  denial  to  appellee's 
complaint  resulted  in  a  verdict  and  judgment  for 
appellee  for  $700.  It  is  assigned  and  argued  by 
appellants  that  the  court  erred  in  overruling  their 
motions  for  judgment  on  the  facts  found  in  answer 
to  interrogatories  notwithstanding  the  general  ver- 
dict, and  for  a  new  trial. 

Appellee  in  his  complaint  charges,  in  substance, 
that  in  July,  1909,  he  was  the  owner  of  82  acres  of 
land  in  Dubois  County,  Indiana,  upon  which  he  had 
been  growing  a  crop  of  corn  of  the  value  of  $2,000; 
that  adjacent  to  the  land  there  was  a  public  ditch 
which  flowed  in  a  southerly  direction,  and  dis- 
charged its  water  into  Patoka  River;  that  Patoka 
River  is  a  stream  which  at  times  overflows  its 
banks  in  rainy  seasons,  and  at  such  times  requires  a 
much  wider  waterway  than  at  other  seasons  of  the 
year,  and  at  the  same  time  and  prior  thereto,  appel- 
lant Southern  Railway  Company  of  Indiana,  a 
corporation  organized  under  the  laws  of  this  State 
was  the  owner,  and  appellant  Southern  Railway 
Company,  a  corporation  organized  under  the  laws 
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of  Virginia,  was  the  lessee,  of  alineof  railway  extend- 
ing through  Pike  and  Dubois  counties  in  the  State 
of  Indiana,  which  the  last-named  appellant  oper- 
ated and  maintained;  that  in  the  line  of  railway 
there  was  a  bridge  across  the  Patoka  River  known  as 
bridge  112,  which  was  118  feet  long;  that  said 
bridge  was  so  negligently  constructed  and  main- 
tained that  it  was  shorter  than  the  width  of  the 
liver;  that  it  constricted  the  channel  and  obstructed 
the  flow  of  the  waters,  and  beneath  same,  in  the 
channel  of  the  river,  there  were  pilings  which  stood 
6  feet  above  the  river  bed  and  caught  and  held 
drift  and  debris  which  obstructed  the  passage  of 
such  waters;  that  appellant  Southern  Railway  Com- 
pany, with  the  knowledge  and  consent  of  its  coap- 
pellant  had  filled  with  earth  certain  openings  in  its 
roadbed,  known  as  trestles  109,  110  and  111  which 
had  spanned  waterways,  and  whereby,  in  time  of 
overflow,  the  waters  of  the  river  had  theretofore 
flowed  therefrom,  and  had  obstructed  the  river  by 
casting  large  quantities  of  stone  and  earth  therein, 
maintaining  its  roadbed;  that  upon  a  switch  of  its 
railroad  known  as  the  Hartwell  switch,  appellant, 
Southern  Railway  Company,  with  the  knowledge 
and  consent  of  its  coappellant,  had  repaired  a  bridge 
over  the  river  by  driving  pihngs  within  the  stream 
in  such  negligent  manner  as  to  cause  large  quanti- 
ties of  drift  and  debris  to  accumulate  and  obstruct 
the  stream,  and  the  flow  of  the  waters  thereof,  and 
appellee  charges  that,  by  reason  of  these  acts,  the 
waters  of  the  Patoka  River,  when  they  overflowed  its 
banks  in  July,  1909,  were  caused  to  back  up  in  said 
ditch  and  overflow  his  lands  and  destroy  the  crop 
of  com  thereon. 

Under  the  motion  for  a  new  trial,  it  is  urged  that 
the  court  erred  in  giving  and  refusing  to  give  cer- 
tain instructions.    In  order  that  a  discussion  of  the 
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errors  assigned  thereon  will  not  reach  undue  length, 
we  have  grouped  the  instructions  which  seem  to  be 
based  on  the  same  theory,  and  we  state  our  con- 
clusions with  respect  to  them  in  such  form. 

Instruction  No.  10  tendered  by  appellants  and 

refused  by  the  court  states  the  law  correctly,  but 

is  covered  by  the  court's  instruction  No.  2, 

1.  so  that  no  error  can  be  predicated  upon  the 
refusal  to  give  said  instruction.  It  is  argued 
that    the   court   erred   in   refusing   to   give 

2.  instructions  Nos.  2,  20  and  32  tendered  by- 
appellants.     These  instructions  are  based  on 

the  theory  that  appellants  had  a  right  to  build  their 
railroad  grades  and  bridges  in  such  manner  as  suited 
their  convenience,  provided  it  was  done  lawfully 
and  prudently.  These  instructions,  we  insist  do  not 
fully  state  the  law.  They  minimize  the  fact  that  the 
duty  to  maintain  the  bridges  and  structures  so  as  to 
do  no  injury  or  damage  to  neighboring  property  is  a 
continuing  one,  and  must  be  lawfully  and  prudently 
discharged.  If  there  was  a  failure  in  this  regard, 
appellants  would  be  guilty  of  actionable  negligence. 
If  the  piers  and  abutments  were  so  constructed  as  to 
cause  drift  to  accumulate,  or  if  broken  stone,  sand 
and  other  debris  were  thrown  into  said  stream, 
obstructing  the  natural  flow  of  the  water,  all  of 
which  caused  injury  and  damage  to  appellee,  appel- 
lants would  be  liable  and  must  respond  in  damages, 
if  any  be  proved.  The  case  was  tried  upon  this 
theory,  and  as  we  think,  rightly  so.  Therefore  no 
error  was  committed  in  refusing  to  give  these  instruc- 
tions. The  law  is  correctly  stated  in  instruction 
No.  1  tendered  by  appellants  and  given  by  the 
court.  Baltimore^  etc.,  R.  Co.  v.  Quillen  (1904),  34 
Ind.  App.  330,  72  N.  E.  661,  107  Am.  St.  183; 
Maxwell  v.  Shirts  (1901),  27  Ind.  App.  529,  61  N* 
E.  754,  87  Am.  St.  268;  American  Plate  Glass  Co.  y. 
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Nicoson  (1905),  34  Ind.  App.  643,  73  N.  E.  625; 
Cleveland^  etc.j  R.  Co.  v.  Kline  (1902),  29  Ind.  App. 
390,  63  N.  E.  483.  In  some  jurisdictions  the  courts 
have  gone  much  further,  and  hold  that,  if  private 
property  is  in  fact  damaged  or  depreciated  in  value 
by  the  construction  of  a  railroad  near  the  same,  the 
fact  that  the  railroad  and  track  were  constructed 
with  the  highest  degree  of  skill  and  care,  and  that  its 
engines  and  trains  were  carefully  and  skilfully  oper- 
ated, would  be  no  defense.  Schier  v.  Cane  Belt 
R.  Co.  (1907),  45  Tex.  Civ.  App.  295,  100  S.  W. 
360. 

Instruction  No.  5  tendered  by  appellants  and 

refused  by  the  court  contains,  among  other  things, 

this  language:     **The  legal  presumption  is 

3.  that  the  bridge  was  skilfully*  and  carefully 
repaired,  and  that  the  defendants  did  nothing 

unlawful."  Appellants  cite  no  authority,  and  after 
diligent  search  we  are  unable  to  find  any  to  sustain 
this  novel  proposition.  We  are  not  convinced  that 
engineers,  carpenters  and  bridge  workers  are  pos- 
sessed of  such  a  degree  of  infallibility  as  to  create  any 
presumption  with  respect  to  their  work.  In  the 
judgment  of  this  court  this  is  a  matter  of  proof. 
This  instruction  was  therefore  rightly  refused. 

Instruction  No.  18  tendered  by  appellants  and 

refused  reads  as  follows:     "The  plaintiff  charges 

that  the  defendants  caused  the  obstruction 

4.  of  certain  watercourses  that  crossed  the  bed 
of  the  railroad  track  within  about  a  mile 

east  of  bridge  No.  112.  A  watercourse  in  its  legal 
sense  consists  of  a  bed,  banks  and  water,  a  living 
stream  confined  to  a  channel.  A  watercourse  need 
not  be  shown  to  flow  continuously.  Its  channel  may 
sometimes  be  dry;  but  there  must  always  be  sub-* 
stantial  indications  of  a  stream  which  is  ordinarily 
and  most  frequently  a  moving  body  of  water.     A 


320  APPELLATE  COURT  OP  INDIANA, 

Southern  R.  Co.  p.  Weidenbrenner — 61  Ind.  App.  314. 

channel  made  by  mere  surface  water  resulting  from 
rain  and  snow  is  not  a  watercourse,  unless  there  is 
ordinarily  and  most  frequently  a  moving  body  of 
water  flowing  through  it."  This  statement  of  the 
law  is  substantially  correct,  but  inasmuch  as  there 
was.  no  dispute  about  the  river  being  a  watercourse, 
the  refusal  to  give  such  instruction  was  harmless. 

Instruction  Ko.  34  tendered  by  appellants  and 

refused  by  the  court  reads  as  follows:    "If  you  find 

from  the  evidence  that  the  rainfall  that  fell 

5.  in  July,  1909,  did  of  itself  produce  the  injuries 
complained  of  in  this  action  your  verdict 
should  be  for  the  defendants,  even  though  you  find 
from  the  evidence  that  any  or  all  of  the  obstructions 
mentioned  in  the  complaint  then  existed  and  that 
such  obstructions  caused  the  water  of  Patoka  River 
to  back  up  over  the  plaintiff's  said  lands  deeper 
than  it  would  have  been  without  such  obstructions 
in  said  river,  and  caused  said  back  water  to  remaiii 
on  said  lands  a  longer  time  than  it  would  have 
remained  without  the  existence  of  such  obstruction 
or  obstructions."  This  instruction  is  contradie* 
tory  within  itself.  In  the  first  instance,  it  states  that 
"If  you  find  from  the  evidence  that  the  rainfall  that 
fell  in  July,  1909,  did  of  itself  produce  the  injuries 
complained  of  in  this  action  your  verdict  should  be 
for  the  defendants."  The  latter  part  of  the  instruc* 
tion  states,  "even  though  you  find  from  the  evi- 
dence that  any  or  all  of  the  obstructions  men- 
tioned in  the  complaint  then  existed  and  that  such 
obstructions  caused  the  water  of  Patoka  River  to 
back  up  over  the  plaintiff's  lands  deeper  than  it 
would  have  been  without  such  obstructions  in  said 
river,  and  caused  said  back  water  to  remain  on  said 
lands  a  longer  time  than  it  would  have  remained 
without  the  existence  of  such  obstruction  or  obstruo- 
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tdons."  It  is  a  matter  of  common  knowledge  that 
the  longer  overflowing  water  stands  on  growing 
crops,  the  greater  the  injury.  Therefore,  if  the 
obstructions  in  the  river  caused  the  water  to  remain 
on  appellee's  land  for  a  longer  time  than  it  would 
otherwise  have  remained,  and  thus  caused  additional 
injury,  the  rainfall  could  not  have  produced  all  of  the 
damage  complained  of.  The  law  upon  this  point  is 
correctly  stated  in  instruction  No.  13  tendered  by 
appellants  and  given  by  the  court. 

The    theory    that    appellants    could    maintain 

obstructions  in  a  watercourse  which  caused  the 

water  to  "back  up"  over  nearby  lands,  caus- 

6.  ing  injury,  and  not  be  required  to  respond  in 
damages  is  erroneous,  even  though  there  was 

an  unusual  rainfall.  Todd  v.  Badger  (1893),  134 
Ind.  204,  33  N.  E.  963;  3  Shearman  &  Redfield, 
Negligence  (6th  ed.)  §733,  note  39;  Alabama  Lum- 
her  Co.  v.  Keel  (1899),  125  Ala.  603,  28  South.  204, 
82  Am.  St.  265.  After  building  the  road  across  the 
stream,  it  was  the  duty  of  appellants  to  restore  such 
watercourse  to  its  former  state.  §5195  Bums  1908, 
§3903  R.  S.  1881.  Instruction  No.  25  tendered  by 
appellants  and  given  by  the  court  is  a  correct  state- 
ment of  the  law  upon  this  point.     No  error  was 

committed   in  refusing   to   give  instruction 
1.     No.  26,  as  the  principle  therein  involved  is 

fully  covered  in  other  instructions  given  by 
the  court. 

Instruction  No.  6  given  by  the  court  on  its  own 
motion  presents  a  more  serious  question.    It  reads 

as   follows:      "Interrogatories   will    be   sub- 

7.  mitted  to  you,  and  you  are  directed  to  answer 
each  one  of  them,  when  you  return  a  general 

verdict.    When  you  go  to  the  jury  room  and  enter 
upon  the  consideration  of  this  case,  there  is  no  rule 
Vol.  61—21 
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of  law  that  limits  you  to  any  special  order  of  pro- 
ceeding. You  may  first  take  up  and  determine  the 
question  as  to  what  shall  be  your  general  verdict 
or  if  you  prefer,  you  may  first  take  up  and  answer  the 
interrogatories.  If  you  choose,  you  are  at  liberty  to 
consider  the  verdict  and  interrogatories  at  the  same 
time.  In  answering  the  interrogatories,  you  should 
be  governed  solely  by  the  evidence  and  each  answer 
should  be  the  truth  as  you  find  the  truth  to  be  from 
the  evidence.  The  answers  must  be  written  under- 
neath the  respective  questions  and  each  answer  must 
be  signed  by  your  foreman."  The  statute  which 
authorizes  the  submission  of  interrogatories  to  a 
jury  reads  as  follows:  "That  in  all  actions  here- 
after tried  by  a  jury,  the  jury  shall  render  a  general 
verdict,  but  in  all  cases  when  requested  by  either 
party,  the  court  shall  instruct  them  when  they 
render  a  general  verdict  to  find  specially  upon 
particular  questions  of  fact  to  be  stated  to  them  in 
writing  in  the  form  of  interrogatories  on  any  or  all 
the  issues  in  the  cause,  and  this  shall  be  the  only 
form  of  verdict  submitted  to  or  rendered  by  the 
jury  in  the  cause.  ♦  ♦  ♦  These  interrogatories 
are  to  be  recorded  with  the  verdict."  §562  Burns 
1914,  §536  R.  S.  1881.  If  no  general  verdict  is 
reached,  there  is  no  necessity  for  answering  the 
interrogatories  submitted.  In  view  of  some  expres- 
sions by  the  Supreme  Court  in  the  late  case  of  Wabash 
R.  Co.  V.  Gretzinger  (1914),  182  Ind.  155,  104  N.  E. 
69,  a  majority  of  this  court  is  constrained  to  hold 
this  instruction  harmless.  The  writer  of  this  opinion 
believes  this  instruction  was  both  erroneous  and 
harmful.  We  are  of  the  opinion  however,  that 
the  manner  of  submission  of  interrogatories  to  the 
jury  should  be  clearly  and  definitely  defined  so  that 
the  practice  in  the  trial  courts  shall  be  uniform.  This 
court  is   obliged   to   follow   the   decisions   of   the 
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Supreme  Court.     See  Summers  v.  Tarney  (1890), 
123  Ind.  560,  664,  676,  24  N.  E.  678.     In 

8.  this  ease  176  interrogatories  were  submitted 
to  the  jury.  This  court  condemns  this  prac- 
tice. Innumerable  inconsequential  questions  are 
submitted  which  could  have  no  other  effect  than  to 
confuse  and  mystify  the  jury,  and  should  not  have 
been  permitted  by  the  trial  court.  However,  we 
do  not  feel  that  this  cause  should  be  reversed  for  this 
reason.  §§350,  407,  700  Burns  1914,  §§345,  398, 
668  B.  S.  1881. 

We  shall  state  the  law  as  we  believe  it  to  be  in  a 

general  way,  as  applicable  to  the  numerous  other 

errors  discussed,  as  a  discussion  of  each  ques- 

9.  tion  presented  in  appellants'  able  brief  would 
necessitate  much  repetition  and  unnecessarily 

lengthen  this  opinion.  Railroad  companies  have  no 
authority  to  construct  and  maintain  their  bridges 
or  embankments  or  trestles  or  any  other  structure 
along  their  right  of  way  in  such  manner  as  to 
obstruct  a  watercourse,  and  if  they  are  guilty  of  any 
negligence  in  so  doing,  by  which  another  is  injured, 
they  are  liable,  if  the  injured  party  is  guilty  of  no 
negligence,  however  prudently  they  may  be  con- 
structed from  their  viewpoint.  Railroads  become 
wrongdoers  when  they  obstruct  a  waterway  with 
stones,  piling  or  debris  of  any  Mnd,  also  if  drift  is 
negligently  permitted  to  accumulate  about  their 
bridges  or  piling  to  the  injury  of  adjoining  property. 
They  must  so  use  their  property  as  to  in  no  manner 
cause  injury  and  damage  to  neighboring  property, 
and,  if  injury  and  damage  results  from  the  obstruc- 
tion of  a  watercourse  by  any  structure,  the  wrong- 
doer must  respond  in  damages  to  the  injured  party. 
It  was  the  duty  of  appellants  to  remove  the  accumu- 
lated drift  in  the  stream.  3  Shearman  &  Redfield, 
Negligence  (6th  ed.)  §735  and  cases  cited;  Southern 
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R.  Co.  V.  Friedley  (t913),  62  Ind.  App.  192,  100 
N.  E.  481;  Graham  v.  Chicago^  etc.,  R.  Co.  (1906), 
39  Ind.  App.  294,  77  N.  E.  57,  1055;  40  Cyc  573; 
§5195  Burns  1908,  supra;  Clevelandj  etc.,  R.  Co.  v. 
Wisehart  (1903),  161  Ind.  208,  67  N.  E.  993. 

In  constructing  embankments,  bridges,  culverts 

and  other  necessary  works  or  structures  beside  or 

across  a  stream,  it  is  the  duty  of  the  raiboad 

10.  company,  while  emplojdng  engineers  of  at 
least  ordinary  competence  and  skill,  to  exer-- 

cise  at  least  a  reasonable  degree  of  care  and  pru- 
dence, taking  into  account  the  laws  of  hydraulics, 
the  natural  formation  of  the  country,  the  char- 
acter of  the  stream  and  its  history  to  the  extent  of 
learning  its  probable  behavior  imder  any  conditions 
which  experience  has  shown  are  likely  to  occur,  so 
as  to  guard  against  injuries  which  may  reason- 
ably be  anticipated  in  the  usual  state  of  the  stream, 
and  also  in  unusual  floods  and  freshets  of  a  kind 
which  may  be  fairly  expected.  The  jury  was  fully 
instructed  upon  this  principle. 

If  several  acts  are  charged  as  combining  to  bring 

about  the  injury,  then  and  in  that  case  all  of  said 

acts  must  be  proven  in  order  to  sustain  a 

11.  verdict  and  judgment.     Terre  Haute,  etc.,  R. 
Co.  V.  McCorkle  (1895),  140  Ind.  613,  40  N. 

E.  62;  M erica  v.  Fort  Wayne,  etc.,  Traction  Co. 
(1912),  49  Ind.  App.  288,  97  N.  E.  192.  Appel- 
lants earnestly  insist  that  the  complaint-  charges  a 
combination  of  acts  concurrently  caused  the  injuries 
complained  of;  that  there  was  a  failure  of  proof  of 
them,  therefore  there  can  be  no  recovery  in  this 
case.  We  do  not  think  the  complaint  can  be  fairly 
so  construed. 

A  careful  examination  of  the  instructions  given  by 
the  court  discloses  that  the  jury  was  fully  instructed 
upon  all  the  vital  issues  involved,  and  no  com- 
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plaint  can  be  made  of  the  instructions  except  as 
herein  pointed  out.    Judgment  a£Bbrmed. 

Note. — Reported  in  109  N.  E.  926.  As  to  one's  right  to  accelerate 
or  diminish,  by  means  of  dams  or  bridges,  flow  of  water  from  one's 
own  land  to  that  of  another,  see  85  Am.  St.  708.  As  to  liability  of 
railroad  company  for  obstruction  of  waters  of  stream  by  construc- 
tion of  railroad  bridge,  see  59  L.  R.  A.  863.  As  to  liability  of  a  rail- 
road company  for  .interference  with  watercourses  by  construction  of 
road  on  land  acquired  for  right  of  way,  see  19  Ann.  Cas.  336.  See, 
also,  under  (1)  38  Cyc  1711;  (2)  33  Cyc  357;  40  Cyc  573,  574;  (3) 
16  Cyc  1051;  (4)  4  C.  J.  1048;  (5)  38  Cyc  1604;  (6)  33  Cyc  357;  (8) 
38  Cyc  1910;  (9)  33  Cyc  357;  40  Cyc  573;  (10)  33  Cyc  357;  40  Cyc 
674;  (11)  29  Cyc  587. 


Mast  v.  Bobneman  &  Sons. 

[No.  8,957.    Ffled  March  17,  1916.] 

1.  Mastbb  and  Sebyant. — Injuries  to  Third  Persona. — LiahUity. — 
An  employer  is  liable  for  injuries  wilfully  or  carelessly  inflicted  by  an 
employe  while  in  the  i>erformance  of  his  duties,  whether  the  partic- 
ular act  complained  of  was  authorized  by  the  employer  or  not. 
p.  328. 

2-  Mabteb  aot)  Sbbvant. — Injuries  to  Third  Persons, — Action. — 
Complaint.  —  In  an  action  against  the  proprietor  of  a  store  for 
injuries  caused  by  the  negligence  of  defendant's  clerk,  a  complaint 
alleging  that  plaintiff  purchased  a  hammer  from  defendant  which 
was  defective  in  that  the  metal  was  too  soft  and  would  slough  and 
break  off;  that  he  retiumed  the  hammer  and  pointed  out  the  defects 
to  defendant's  clerk  who  examined  its  condition  and  promised  to 
give  a  good  hammer  in  exhange  for  it;  that,  while  plaintiff  was 
waiting  for  the  exchange  to  be  made,  the  clerk  carelessly  and 
negligently  struck  the  hanmier  a  violent  and  heavy  blow  with  a 
larger  hammer,  thereby  causing  a  flake  of  steel  from  one  of  the 
hammers  to  8loughoffandflyintoplaintiff'aeye;thatthehammerwa8 
so  obviously  defective  that  no  test  was  necessary;  and  that  such 
clerk  knew  or  by  the  exercise  of  ordinary  care  should  have  known 
that  the  ordinary,  probable  and  natural  consequences  of  striking 
the  two  hammers  together  with  force  and  violence  woidd  be  to 
chip  off  or  break  flakes  or  particles  of  metal  and  set  them  violently 
in  motion;  was  sufficient  as  against  objection  on  demurrer  to  show 

ft 

that  the  flake  of  steel  which  caused  the  injury  came  from  the  defec- 
tive hammer  when  struck  by  the  testing  hammer,   p.  329. 
3.    Master  and  Sbbvant. — Injuries  to  Third  Person. — Liability. — 
An  injury  inflicted  on  plaintiff  while  in  defendant's  store  to  exchange 
a  defective  hammer  for  a  good  one,  caused  by  the  act  of  defendant's 
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• 
derk  in  striking  the  hammer  a  heavy  blow  with  a  large  hammer 
which  caused  a  piece  of  steel  to  fly  from  the  defective  hammer  and 
strike  plaintiff's  eye,  can  not  be  deemed  a  mere  accidental  injury,  in 
view  of  the  showing  that  plaintiff  had  pointed  out  the  defect  as 
being  a  condition  of  the  steel  that  caused  flakes  of  steel  to  slough 
when  the  hammer  was  in  use,  and  that  such  defect  was  so  obvious 
that  no  test  was  necessary,  but  was  an  act  of  negligence  for  which 
defendant  was  liable,  since  such  derk  had  cause  to  anticipate  that 
as  a  result  of  his  act  a  particle  of  steel  might  fly  from  such  hammer 
and  cause  injury  to  one  standing  in  close  proximity,  p.  329. 
4.  Negligence. — Anticipating  Consequences. — ^While  in  every  case 
of  negligence  it  must  appear  that  the  injury  described  was  caused 
by  the  negligent  act  of  the  party  charged,  it  is  not  necessary  that 
the  precise  consequences  of  the  negligent  act  which  did  occur 
should  have  been  foreseen  by  him.    p.  329. 

From  Elkhart  Superior  Court;  James  L.  Harman^ 
Judge. 

Action  by  Samuel  E.  Mast  against  Bomeman  & 
Sons.  From  a  judgment  for  defendant,  the  plain- 
tiff appeals.    Reversed. 

Orrin  M.  Covley^  Charles  E.  Frank  and  J.  Ray- 
mond  Conley,  for  appellant. 
Perry  L.  Turner^  for  appellee. 

Ibach,  C.  J. — The  complaint  in  this  case  is  unusu- 
ally long.  The  material  averments  are  in  substance 
the  following:  Appellee  conducted  a  retail  hard- 
ware store,  and  appellant,  a  carpenter,  purchased  of 
appellee  a  clawhammer,  with  the  agreement  that  it 
might  be  returned  if  it  did  not  prove  satisfactory. 
The  hammer  was  found  to  be  defective  and  unsatis- 
factory in  this,  ''the  metal  in  the  claw  of  said  ham- 
mer was  too  soft  and  would  slough  off  and  break  off 
and  yield  and  bend  out  in  pulling  nails'*,  etc.  On 
September  23,  1913,  the  day  appellant  received  his 
injury,  he  returned  with  the  hammer  to  appellee's 
store,  and  then  ''pointed  out  to  one  of  its  clerks  the 
broken,  rough,  bent  and  serrated  condition  of  the 
claws  of  said  hammer;  said  clerk  ♦  ♦  ♦  then 
and  there  acting  within  the  scope  of  his  authority 
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and  while  in  the  performance  of  his  duties     *     *   .  * 
took  said  hammer    *     *     *    observed  and  exam- 
ined the  defective  condition  of  said  clawhammer  and 
then  informed  plaintifF  that  he  would  give  him  a  good 
hammer  in  exchange  for  it.     While  he  was  waiting 
for  the  exchange  to  be  made,  the  clerk  without  giv- 
ing plaintiff  any  notice  of  his  intention  to  test  the 
defective   hammer   and  without   giving  him   any 
opportunity  to  step  out  of  danger,  carelessly  and 
negligently  struck  the  defective  hammer  a  violent 
and  heavy  blow  with  a  large  and  heavier  steel  or 
cast  steel  rivet  hammer  which  said  violent  and 
heavy  blow  then  and  thereby  caused  a  flake  of  steel 
or  cast  steel  from  one  or  both  of  said  hammers  to 
slough  off  and  fly  with  great  force  into  plaintiff's 
eye  injuring  him,  that  the  claws  of  said  clawhammer 
were  so  obviously  defective  by  being  bent  and  broken, 
rough  and  serrated,  that  no  test  whatever  was  neces- 
sary there  to  be  made  in  order  to  know  that  said 
hammer  was  defective,  that  said  clerk  knew  or  by 
the  exercise  of  ordinary  care  and  diligence  should 
have  known  and  foreseen  that  by  striking  said  two 
metallic  hammers  together  with  force  and  violence 
which  he  then  proceeded  to  do  and  did  do,  that  the 
ordinary,  probable  and  natural  consequence  of  so 
doing  would  be  to  chip  off  or  break  flakes  or  parti- 
cles of  said  metallic  substance  from  their  main  bodies 
and  send  them  violently  in  motion  and  beyond  his 
control,  that  by  reason  of  said  negligent  and  wrong- 
ful conduct  of  the  defendant's  said  clerk    *    *     * 
and  without  any  fault  or  negligence  on  the  part  of 
plaintiff     *     *     *    the  vision  of  his  eye  was  totally 
destroyed'',  etc.    Error  is  predicated  on  the  action  of 
the  trial  court  in  sustaining  appellee's  demurrer  to 
this  pleading. 

In  support  of  this  ruling  appellee  says:  "Conced- 
ing for  the  sake  of  the  argument  the  fact  that  the 
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hammer  purchased  was  soft  on  that  portion  of  it  hit 
with  the  testing  hammer  and  that  the  act  of  strik- 
ing them  together  was  negligent,  there  is  no  direct 
averment  from  the  specific  facts  that  the  flake  of 
steel  sloughed  off  from  the  testing  hammer  as  a 
result  of  that  alleged  negligence.  In  other  words, 
there  is  no  direct  positive  connection  between  the 
alleged  negligence  and  the  injury  and  therefore  no 
element  of  negligence  is  averred  against  the  appellee 
or  its  clerk,  which  shows  the  cause  of  the  injury. 
For  aught  that  the  complaint  shows,  the  test  was 
made  in  the  proper  and  regular  way  as  a  part  of  the 
business  of  selling  hammers  in  a  hardware  store." 
The  further  contention  is  that  the  Qomplaint  shows 
appellant  received  his  injuries  as  the  result  of  an 

inevitable  accident.    It  is  not  denied  but  that 
1.     the  facts  well  pleaded  show  that  appellant 

when  injured  was  rightfully  in  appellee's 
store,  and  while  there,  appellee  and  its  clerks  owed 
him  the  duty  to  keep  the  storeroom  in  a  reasonably 
safe  condition  and  to  exercise  reasonable  care  to 
protect  him  from  injury  during  that  time.  The 
remaining  question  then  is,  Do  the  facts  also  show  a 
failure  to  perform  that  duty  and  an  injury  resulting 
to  appellant  by  reason  of  such  failure?  In  other 
words,  taking  all  the  material  facts  disclosed  by  the 
pleading,  Do  they  show  that  the  accident  which 
appellant  received  was  caused  by  the  negligent  act 
of  appellee,  or  one  of  its  servants,  for  an  employer 
is  liable  for  injuries  wilfully  or  carelessly  inflicted 
by  an  employe  while  in  the  performance  of  his 
duties,  whether  the  particular  act  complained  of  was 
authorized  by  the  employer  or  not?  Nave  v.  Flack 
(1883),  90  ind.  205,  46  Am.  Rep.  205;  Louisville, 
etc.,  R.  Co.  V.  Wood  (1888),  113  Ind.  544,  14  N.  E. 
572,  16  N.  E.  197,  and  cases  cited.    The  complaint 
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avers  in  what  respects  the  clawhammer  was 

2.  defective.  One  defect  is  that  the  material  of 
which  it  was  made  was  of  such  a  character 

that  particles  of  that  material  would  slough  off  from 
it  while  in  use,  that  such  defect  among  others  was 
particularly  pointed  out  to  appellee's  clerk,  that  he 
I>ersonally  observed  where  such  particles  had  become 
removed,  and  yet,  knowing  these  facts,  knowing  the 
tendency  of  flakes  of  steel  or  cast  steel  to  slough  off 
or  break  off,  he  struck  the  hammers  together  in  the 
maimer  described  and  while  appellant  was  in  a  place 
made  dangerous  by  reason  thereof.  Under  such  a 
state  of  facts,  we  are  justified  in  holding  that  the 
complaint  is  sufficient  to  repel  the  demurrer  upon 
the  theory  that  the  flake  of  steel  which  caused 
the  injury  came  from  the  defective  hammer  when 
struck  by  the  testing  hammer. 

It  can  not  be  successfully  contended  that  the  act  of 

appellee's  clerk  was  a  pure  accident.    While  in  every 

case  it  must  appear  that  the  injury  described 

3.  must  be  caused  by  the  negligent  act  of  the 
party  charged,  yet  it  is  not  necessary  that  the 
precise   consequences    of   the   negligent   act 

4.  which  did  occur  should  have  been  foreseen  by 
him.     Billman  v.  Indianapolis^  etc.j  R.   Co. 

(1881),  76  Ind.  166,  40  Am.  Rep.  230;  White  Sewing 
Mach.  Co.  V.  Richter  (1891),  2  Ind.  App.  331,  28 
N.  E.  446.  In  the  case  last  cited  the  court  on  page 
334  said,  "Every  rational  being  is  responsible  for  his 
careless  acts,  and  the  consequences  which  follow, 
according  to  the  practical  application  of  the  law  of 
cause  and  effect,  whether  he  was  able  to  anticipate . 
the  particular  result  or  not."  See,  also,  Fairmount, 
etc.,  Assn.  v.  Downey  (1897),  146  Ind.  503,  45  N.  E. 
696.  It  appears  from  the  complaint,  we  think, 
that  api>ellee'8  clerk  observed  and  understood  the 
true  condition  of  the  defective  hammer,  the  ten- 
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denoy  of  small  particles  to  be  loosened  therefrom 
when  in  use,  before  he  attempted  to  strike  it  in  the 
manner  charged,  and  that  from  its  api>earance  he 
also  had  reasonable  cause  to  anticipate  that  by  strik- 
ing it  with  another  hammer  Ukewise  composed  of 
steel  or  cast  steel,  when  the  two  surfaces  were 
brought  together  in  that  manner,  one  or  more 
particles  of  steel  might  fly  therefrom  and  cause 
injury  to  any  one  standing  in  close  proximity.  In 
short,  he  was  given  cause  to  anticipate  the  happen- 
ing of  some  such  accident  as  actually  did  occur. 
Appellee  has  cited  a  number  of  proximate  cause 
cases  to  support  its  contention,  but  such  cases  have 
no  appUcation  here,  as  there  is  no  question  of 
intervening  agency  involved.  That  is,  the  cases 
cited  by  appellee  differ  from  the  case  at  bar,  in  that 
in  those  cases  no  facts  were  known  to  the  party 
charged  from  which  he  would  be  held  to  have 
anticipated  some  such  result  as  did  follow  his  con- 
duct. In  those  cases  the  accidents  which  actually 
happened  were  entirely  unexpected  and  unantic- 
ipated, while  in  the  present  case  as  we  have  hereto- 
fore indicated,  the  clerk  might  have  anticipated  just 
such  consequences  as  occurred,  and  was  bound  to 
anticipate  the  natural  consequences  of  his  own  negli- 
gent act. 

We  are  of  the  opinion  that  the  trial  court  erred  in 
sustaining  the  demurrer  to  the  amended  complaint. 
Judgment  reversed. 

Note. — Reported  in  111  N.  E.  d49.  As  to  the  test  of  the  master's 
liability  for  acts  of  servant  aggrieving  third  persons,  see  54  Am.  St. 
71.  As  to  whether  master  is  liable  for  injuries  caused  by  the  negli- 
gence of  his  servant  by  coming  in  personal  contact  with  third  person^ 
see  47  L.  R.  A.  (N.  S.)  142.  As  to  liability  of  master  for  the  acts  of 
servant  in  excess  of  instructions,  see  5  Ann.  Cas.  123.  See,  also,  under 
(1)  26  Cyo  1528,  1529;  (2)  26  Cyo  1571;  (3)  26  Qyo  1529;  (4)  29 
Cyo  496. 
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Hill  v.  The  Chicago,  Indianapolis,  and  Louis- 
ville Railway  Company. 

[No.  8,968.    Filed  March  17,  1916.] 

1.  Appeal. — Record. — Exceptions  to  Rulinge. — Questions  Presented. 
— ^Where  judgment  was  rendered  on  demurrer  sustained  to  the 
complaint,  and  the  only  exception  disclosed  by  the  record  followed 
the  judgment,  no  question  was  presented  on  alleged  error  in  sus- 

.  toining  the  demurrer,    p.  332. 

2.  Appeal. — Reserving  Quesiums  for  Review. — Exceptions. — Cer-- 
tainty. — An  exception  must  be  certain  and  a  party  will  not  be  per- 
mitted to  except  to  one  ruling  and  make  his  exception  apply  to 
another,    p.  332. 

3.  Appeal. — Assignment  of  Errors. — (Questions  Presented. — Judg- 
ment on  Demurrer. — ^Alleged  error  in  rendering  judgment  against 
plaintiff  on  demurrer  presented  no  question,  since  by  refusing  to 
plead  further  after  the  demurrer  was  sustained  plaintiff  invited  the 
judgment,  and  in  any  event  such  is  not  a  proper  assignment. 
p.  332. 

From  Jasper  Circuit  Court;  Charles  W.  Hartley ^ 
Judge. 

Action  by  Frank  Hill  against  The  Chicago, 
Indianapolis  and  Louisville  Railway  Company. 
From  a  judgment  for  defendant,  the  plaintiff 
appeals.    Affirmed. 

Abraham  Halleckj  for  appellant. 
E.   C.  Field,  H.  R.  Kurrie  and  Moses  Leopold^ 
for  appellee. 

HoTTEL,  J. — This  is  an  appeal  from  a  judgment  on 
a  demurrer  to  a  complaint  in  an  action  brought  by 
appellant  to  recover  damages  alleged  to  have  resulted 
from  appellee's  failure  to  keep  its  promise  with 
appellant  to  furnish  him  cars  for  the  shipment  of 
cattle.  The  errors  assigned  are:  "(1)  the  court 
erred  in  sustaining  defendant's  demurrer  to  plain- 
tiff's complaint,  (2)  the  court  erred  in  rendering 
judgment  against  plaintiff." 

The  record  showing  the  ruling  on  the  demurrer, 
and  the  judgment  rendered,  is  as  follows:     ''And 
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this  cause  is  now  submitted  to  the  court  upon  said 
demurrer  and  the  court  after  hearing  the  argument 
and  being  duly  advised  in  the  premises  now  sustains 
said  demurrer  to  the  plaintiff's  amended  complaint, 
and  the  plaintiff  failing  and  refusing  to  plead 
further  the  court  now  renders  judgment  on  the 
demurrer.  It  is,  therefore,  considered  and  adjudged 
by  the  court  that  said  demurrer  be  sustained  and  the 
plaintiff  take  nothing  by  this  action,  and  that  the 
defendant  recover  of  the  plaintiff  its  costs  and 
charges  in  this  behalf  laid  out  and  expended.  To 
which  the  plaintiff  excepts,  and  prays  an  appeal  to 
the  Appellate  Court  of  this  State." 

It  will  be  observed  that  no  exception  was  saved  to 

the  ruling  on  the  demurrer  and  hence  no  question 

is  presented  by  the  first  error  assigned.    The 

1.  entry  shows  two  separate  indei>endent  rul- 
ings, or  actions  of  the  court,  viz.,  the  ruUng 

on  the  demurrer  and  the  rendering  of  the  judg- 
ment. The  exception  follows  the  judgment  and 
there  is  nothing  in  the  entry  to  show  that  the 
exception  was  taken  to  the  ruling  on  the  demur- 
rer, rather  than  to  the  action  of  the  court  in.  ren- 
dering judgment  on  the  demurrer  after  appellant 
had  refused  to  plead  further.  Indeed,  so  far  as  the 
entry  shows  the  exception  was  to  the  action  of  the 
court  in  rendering  judgment.    An  exception 

2.  must  be  certain  and  a  party  will  not  be  per- 
mitted to  except  to  one  ruling  and  make  his 

exception  apply  to  another.  §656  Bums  1914, 
§626  R.  S.  1881;  State,  ex  rel.  v.  Weaver  (1890), 
123  Ind.  512,  24  N.  E.  330;  Fox  v.  Town  of  MorUi- 
cello  (1882),  83  Ind.  483. 

No  question  is  presented  by  the  second  assigned 

error  because  the  demurrer  having  been  sustained 

to  the  complaint,  appellant,  by  refusing  to 

3.  plead  further,  invited  the  judgment  on  the 
demurrer.    In  any  event,  this  is  not  a  proper 
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assignment.  Spitzer  v.  MiUer  (1905),  35  Ind,  App, 
116,  73  N.  E.  833;  Walter  A.  Wood,  etc,,  Mfg. 
Co.  V.  Angemeier  (1912),  51  Ind.  App.  258,  260, 
99  N.  E.  500,  and  cases  cited. 

We  might  add  that  our  examination  of  the  aver- 
ments of  the  complaint  convinces  us  that  no 
reversible  error  resulted  from  the  ruling  on  said 
demurrer.    Judgment  aflSrmed. 

Note.— Reported  in  111  N.  E.  951.    See.  under  (1)  3  C.  J.  903;  2 
Qyo  717;  (2)  3  C.  J.  900;  (3)  4  C.  J.  721;  3  Cyo  256. 
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[No.  8,754.    Filed  October  27,  1915.    Rehearing  denied  February  18, 

1916.   Transfer  Denied  March  17, 1916.] 

1-  Appeal. — Asaignmenl  of  Errors, — Demurrer  to  Supplemental 
Complaint. — An  assignment  of  error  in  overruling  a  demuirer  to  a 
supplemental  complaint  presents  no  question  for  review,    p.  339. 

2.  Appeal. — Review. — Harmless  Error. — Supplemental  Complaint. — 
Demurrer. — ^Even  if  the  action  of  the  trial  court  in  permitting  the 
filing  of  a  supplemental  complaint,  and  in  overruling  a  demurrer 
thereto,  was  erroneous,  it  was  harmless  in  view  of  the  fact  that 
verdict  and  judgment  were  upon  a  second  or  additional  paragraph 
of  complaint,    p.  339. 

3.  Appeal. — Review. — Ajnendments  Pending  Trial. — ^A  judgment  on 
a  verdict  directed  on  a  second  or  additional  i>aragraph  of  complaint, 
which  plaintiff  was  permitted  to  file  at  the  close  of  the  evidence, 
will  not  be  reversed  for  alleged  error  in  allowing  such  amendment, 
where  the  record  discloses  that  defendant  merely  objected  and 
made  no  showing  that  he  was  prejudiced  thereby,  since  it  must  be 
presumed  that  the  amendment  was  permitted  to  conform  to  the 
evidence,   p.  339. 

4.  Appeal. — Questions  ReviewaJtle. — Ruling  on  Demurrer. — Record. 
— ^No  question  is  presented  on  the  overruling  of  a  demurrer  where 
such  demuirer  is  not  in  the  record,   p.  341. 

5.  Appeal.— ^i*e«fi<ma  Reviewable. — Directing  Verdict. — Record. — 
A  consideration  of  the  correctness  of  an  instruction  directing  a 
verdict  for  plaintiff  jequires  an  examination  of  both  the  issues  and 
the  evidence;  hence,  the  question  of  alleged  error  in  the  giving  of 
such  an  instruction  was  not  properly  before  the  court,  where 
neither  the  evidence,  nor  the  defendant's  answer  to  the  paragraph  of 
complaint  on  which  the  verdict  rested,  was  in  the  record,    p.  341. 
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6.  Exceptions,  Bill  op. — Time  for  Filing. — ** ReixUnsiah". — 
Under  §661  Burns  1914,  Acts  1911  p.  193,  providing  for  the  exten- 
sion of  time  for  filing  a  bill  of  exceptions,  the  granting  of  time 
beyond  the  term  is  in  fact  one  extension  of  the  time,  and  the  word 
"reextension*'  as  used  in  the  statute  applies  to  and  is  limited  to  the 
first  extension  obtained  as  after  the  extension  beyond  the  term; 
hence  a  bill  of  exceptions  not  filed  within  the  time  as  thus  limited  is 
not  a  part  of  the  record  on  appeal,    p.  342. 

From  Porter  Superior  Court;  Harry  B.  TuthiU, 
Judge. 

Action  by  Edward  C.  Minas  against  Fred  C. 
Dietrich.  From  a  judgment  for  plaintiff,  the  defen- 
dant appeals.    Affirmed. 

John  M.  Stinson  and  Walter  J.  Fahing^  for  appel- 
lant.      * 

L.  T.  Meyer ^  for  appellee. 

HoTTEL,  J. — This  is  an  appeal  from  a  judgment 
in  appellee's  favor  for  damages  for  the  detention  of 
real  estate.  The  action  was  begun  February  14, 
1911,  before  a  justice  of  the  peace  in  Lake  County, 
in  which  court  there  was  a  trial  by  the  justice  result- 
ing in  a  decision  and  judgment  for  appellee — that 
he  have  possession  of  the  premises  and  $27.50  dam- 
ages and  that  he  recover  costs  of  the  action.  From 
this  judgment  appellant  appealed  to  the  Lake  Super- 
ior Court,  from  which  court  this  cause,  on  apphca- 
tion  of  appellant,  was  venued  to  the  Porter  Superior 
Court.  In  the  latter  court  appellee,  on  Septem- 
ber 9,  1912,  filed  a  supplemental  complaint  show- 
ing that  on  August  31,  1911,  appellant  had  vacated 
the  premises,  and  asking  for  damages  for  the 
detention  thereof  in  the  sum  of  $1,000. .  Appellant 
filed  an  answer  and  cross-complaint,  neither  of  which 
is  set  out  in  the  record,  it  being  stated  therein  that 
after  diligent  search  such  pleadings  could  not  be 
found.  On  the  issues  thus  tendered,  there  was  a 
trial  by  jury  and,  at  the  conclusion  of  the  evidence. 
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appellee,  over  appellant's  objection,  was  permitted 
to  file  a  second  or  additional  paragraph  of  complaint. 
A  demurrer  thereto  was  overruled  and  appellant 
then  filed  an  answer  thereto.  The  record  shows  that 
neither  such  demurrer  nor  answer  could  be  found 
after  diligent  search  and  for  this  reason,  they  are  not 
set  out.  Thereupon  the  jury  was  resworn  and 
peremptorily  instructed  by  the  court  to  return  a 
verdict  for  appellee  on  his  additional  paragraph  of 
complaint  in  the  sum  of  $775.  Piu*suant  to  this 
instruction,  a  verdict  based  on  said  paragraph  for 
said  amoimt  was  returned  by  the  jury,  on  which 
the  court  rendered  judgment  for  appellee  for  $775 
damages  and  gave  appellant  judgment  for  all  costs 
up  to  and  including  the  date  of  the  judgment,  it 
being  stated  in  the  judgment  that  the  costs  were 
taxed  to  the  plaintiff  because  of  the  fact  that  he 
''had  been  permitted  to  oi>en  up  the  pleadings 
and  file  an  additional  paragraph  of  complaint." 

On  October  4,  1912,  being  the  nineteenth  judicial 
day  of  the  September  term  of  said  court,  appel- 
lant filed  a  motion  for  new  trial  which  was  over- 
ruled, and  appellant  was  then  given  90  days'  time 
in  which  to  present  and  file  his  bill  of  exceptions  con- 
taining the  evidence.  An  entry  of  court  of  date  of 
February  4,  1913,  being  the  fourth  judicial  day  of 
the  February  term,  1913,  of  the  court  shows  the 
filing  of  an  affidavit  sworn  to  by  one  of  appel- 
lant's attorneys.  This  affidavit  is  set  out  in  said 
entry  and  shows  the  date  of  the  overruling  of  the 
motion  for  new  trial  and  recites  that  appellant  was 
given  90  days  in  which  to  file  his  bill  of  exceptions 
containing  the  evidence;  that  afterwards,  to  wit, 
on  December  31,  1912,  upon  proper  showing 
of  the  service  of  notice  on  appellee,  api>ellant 
moved  the  court,  in  vacation,  to  extend  said  time  for 
filing  his  bill  of  exceptions  for  the  reason  that  the 
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court  reporter  was  unable  to  prepare  and  furnish  a 
transcript  of  the  evidence  in  said  cause  within  the 
time  given;  that  such  motion  was  sustained  by  the 
court  and  the  time  for  filing  such  bill  was  extended 
to  February  5,  1913.  Such  affidavit  then  further 
shows  that  the  court  reporter  will  not  be  able  to  pre- 
pare and  furnish  such  bill  within  the  extended  time, 
to  wit,  by  February  5,  1913;  that  notice  of  the  appli- 
cation for  further  extension  had  been  served  on 
appellant,  a  copy  of  which  is  attached  to  the  affi- 
davit. The  affidavit  closes  with  a  request  for  a 
' 'reasonable  reextension  of  the  time  in  which  to  file 
such  bill".  Said  record  entry  then  sets  out  the 
notice  to  api>ellee  of  said  application  for  regxten- 
sion  and  shows  an  appearance  thereto  by  appellee's 
attorney,  and  the  filing  of  an  affidavit  in  opposition 
thereto,  which  affidavit  is  not  set  out  in  such  entry 
because,  as  stated  therein,  it  was  not  found  after 
diligent  search.  The  entry  then  recites  that  the 
court,  after  considering  said  application  and  the 
appellee's  affidavit  in  opposition  thereto,  ''sustains 
the  motion  of  plaintiff  and  he  is  given  ten  days' 
time  in  which  to  file  his  bill  of  exceptions  therein." 

The  next  entry  shown  by  the  record  is  of  date 
April  10,  1913,  and  shows  that  the  defendant  by  his 
counsel  files  his  general  bill  of  exceptions  contain- 
ing the  evidence  "which  general  bill  is  in  these 
words":  Then  follows  what  purports  to  be  such 
biU. 

At  the  close  of  the  evidence  and  immediately  fol- 
lowing the  words,  "and  this  was  all  the  evidence 
offered  and  introduced  in  the  trial  of  said  cause", 
is  the  certificate  of  Walter  P.  Harrold,  official 
reporter  of  the  Porter  Sui)erior  Court,  dated  Feb- 
ruary 13,  1913,  and  on  the  same  page  written  in 
ink  are  the  words,  "Filed  Feby.  13th,  1913,  G.  E. 
Bamhold,  Clerk  Porter  Superior  Court".    On  the 
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following  page  is  the  certificate  of  such  clerk  that 
the  transcript  of  the  evidence  in  the  foregoing  cause 
made  by  the  official  reporter  was  filed  in  his  office  on 
February  13,  1913.  Immediately  following  this 
certificate  but  on  the  next  page  which  is  No.  141 
of  the  record  is  the  certificate  of  the  judge  of  said 
court  bearing  date  of  February  13,  1913,  and  show- 
ing the  presentation  to  him  of  the  reporter*s  long- 
hand manuscript  of  the  evidence  as  and  for  the  bill 
of  exceptions  in  said  cause  and  showing  that  such 
judge  not  then  having  time  to  examine  carefully  and 
fully  such  bill  retains  it  and  takes  it  under  advise- 
ment for  further  consideration  and  approval. 
Immediately  following  this  certificate  and  on  the 
next  page,  which  is  without  a  number,  and  between 
pages  141  and  142,  is  the  following  certificate  signed 
by  said  judge:  "State  of  Indiana,  County  of 
Porter,  ss:  In  the  Porter  Superior  Court.  Edward 
C.  Minas  vs.  Fred  C.  Diedrich.  And  now  the 
defendant,  Fred  C.  Diedrich,  here  presents  this,  the 
reporter*s  longhand  transcript  of  the  evidence 
in  the  above  entitled  cause,  which  also  sets  out  the 
objections  of  counsel,  rulings  of  the  court  thereon, 
to  the  judge  of  the  Porter  Superior  Court,  and  now 
prays  that  the  same  may  be  examined,  approved, 
signed,  sealed  and  made  a  part  of  the  record  in  the 
said  above  entitled  cause  as  a  bill  of  exceptions,  and 
the  court  having  heretofore  in  vacation,  on  the  31st 
day  of  December,  1912,  for  good  cause  shown, 
extended  the  time  for  filing  said  bill  until  the  5th 
day  of  February,  1913,  which  extension  of  time  was 
given  before  the  expiration  of  the  90  days  origi- 
nally granted  for  the  presentation  and  filing  of  said 
bill,  as  shown  by  the  records  of  this  court,  which 
time  was  later  reSxtended  for  a  further  period  of 
ten  days,  and  the  undersigned  judge  not  now  having 
Vol.  61—22 
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time  to  carefully  and  fully  examine  said  bill  of 
exceptions,  does  now  retain  the  same  and  take  it 
under  advisement  for  further  examination  and 
approval  this  the  29th  day  of  September,  1913." 
The  record  shows  that  the  date  of  said  certificate  as 
originally  typewritten  was  changed,  viz.,  the  figures 
"29'*,  supra,  are  written  in  ink  over  the  typewrit- 
ten figures  **13",  and  the  word  "September",  supra, 
is  written  in  ink  above  the  typewritten  word 
"February",  which  has  a  Une  through  it  striking  it 
out.  Immediately  following  this  certificate  and  on 
page  142  of  the  record  is  the  following  certificate: 
"State  of  Indiana,  County  of  Porter,  ss:  In  the 
Porter  Superior  Court.  Edward  C.  Minas  vs. 
Fred  C.  Diedrich.  And  now  the  court  having  fully 
examined  the  said  above  bill  of  exceptions,  does 
now  certify  the  same  to  be  a  full,  true  and  complete 
transcript  and  record  of  all  that  was  said  and  done 
on  the  trial  of  said  cause  and  that  it  correctly  sets 
forth  and  contains  all  of  the  evidence  given  in  the 
trial  of  said  cause  and  the  objections  and  excep- 
tions of  counsel  and  rulings  of  the  court  thereon, 
and  the  evidence  above  set  forth  was  all  the  evi- 
dence given  in  the  trial  of  said  cause,  and  the  same 
is  now  approved,  signed,  sealed  and  ordered  made  a 
part  of  the  record  as  defendant's  bill  of  exceptions 
No.  —  all  of  which  is  done,  this  10th  day  of  April, 
1913.  (Signed)  Harry  B.  TuthiU,  Judge  Porter 
Superior  Court.  Presented  February  13th,  1913, 
H.  B.  Tuthill,  Judge." 

The  errors  assigned  in  this  court  are  as  follows: 
(1)  Error  in  overruling  the  objection  of  the  appel- 
lant and  permitting  appellee  to  file  his  supplemental 
complaint;  (2)  error  in  overruling  appellant's  demur- 
rer to  the  supplemental  complaint ;  (3)  error  in  per- 
mitting "appellee,  over  the  objection  of  appel- 
lant, to  file  an  additional  or  second  paragraph  of 
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complaint,  at  the  close  of  the  evidence  in  said  cause" ; 

(4)  error  in  overruling  appellant's  demurrer  to  said 
second  or  additional  paragraph  of  complaint;  and 

(5)  error  in  overruling  appellant's  motion  for  a  new 
trial. 

As  to  the  second  assigned  error  it  is  sufficient  to 

say  that  it  is  based  on  the  ruling  on  a  demurrer  to  a 

supplemental  complaint  and  hence  presents  no 

1.  question  to  this  court  for  review.  F arris  v. 
Jones  (1887),  112  Ind.  498,  500,  14  N.  E. 
484;  State,  ex  rel.  v.  Board,  etc.  (1908),  170 

2.  Ind.  133,  137,  83  N.  E.  83,  and  cases  cited. 
It  may  be  further  said  as  to  such  assigned  error 

and  also  as  to  the  first  assigned  error  that  even  if 
the  court  had  erroneously  permitted  the  filing  of  a 
supplemental  complaint  and  erroneously  overruled 
a  demurrer  properly  addressed  to  the  .complaint  as 
supplemented,  >nd  appellant  had  properly  assigned 
such  rulings  as  error  in  this  court,  such  rulings  would 
be  of  no  avail  because  the  record  affirmatively  shows 
that  the  trial  court  by  its  peremptory  instruction 
expressly  required  the  jury  to  base  its  verdict  on  the 
second  or  additional  paragraph  of  complaint  and 
that  a  verdict  was  returned  and  judgment  ren- 
dered accordingly.  It  necessarily  follows  that 
error,  if  any,  resulting  from  any  rulings  on  the  other 
paragraphs  of  complaint  was  rendered  harmless. 
Gregory  v.  Arms  (1911),  48  Ind.  App.  562,  582,  96 
N.  E.  196;  Model  Automobile  Co.  v.  Sterling  (1912), 
51  Ind.  App.  78,  87,  99  N.  E.  51. 

We  next  consider  the  third  assigned  error.    The 
seeond,  or  additional  paragraph  of  complaint  dif- 
fered from  the  original  in  that  it  was  based  on 

3.  a  written  lease  of  the  real  estate  involved, 
which  lease  was  entered  into  between  appel- 
lant and  appellee's  remote  grantor.    This  lease  pro- 
vided, among  other  things,  that  api>ellant  was  to 
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have  possession  of  the  property  for  a  period  of  five 
years  from  February  1,  1906,  at  a  monthly  rental 
of  $50  and  that  in  case  appellant,  at  the  expiration  of 
the  lease,  failed  to  vacate  the  property  and  deliver 
up  the  possession,  he  should  pay,  as  liquidated  dam- 
ages for  such  failure,  double  the  rent  specified  in. 
such  contract  during  the  time  of  such  continued 
possession  and  that,  in  case  suit  for  possession  was 
instituted,  appellant  should  also  pay  attorney's 
fees  therefor.  The  verdict  directed  by  the  peremp- 
tory instruction  seems  to  have  been  for  the  rent 
then  due  estimated  at  $100  a  month,  plus  an  attor- 
ney's fee  agreed  on  by  the  parties  as  a  reasonable  fee. 
The  statute  on  the  subject  of  amendments  to  plead- 
ings (§§403,405  Burns  1914,  §§394,  396  R.  S.  1881) 
is  very  liberal,  and,  in  the  absence  of  a  showing  to 
the  contrary,,  this  court  will  assume  in  favor  of  the 
action  of  the  trial  court  that  the  written  contract 
on  which  said  second  paragraph  of  complaint  was 
based  had  been  offered  and  given  in  evidence,  and 
that  the  amendment  was  permitted  to  conform  to 
the  evidence.  The  record,  as  above  indicated, 
ajG&rmatively  shows  that  the  trial  court,  when  it 
permitted  the  amendment  and  because  thereof, 
adjudged  all  costs  up  to  and  including  the  date  of 
the  judgment  against  appellee.  Appellant  did 
nothing  more  than  object  to  the  amendment,  and 
after  it  was  granted  proceeded  with  the  making 
up  of  the  issues,  and  neither  before,  nor  after,  the 
filing  of  such  paragraph  made  any  showing  of  any 
kind  that  he  would  be,  or  was,  harmed  or  prej- 
udiced in  any  way  by  the  amendment.  Under  such 
a  state  of  the  record,  said  ruling  of  the  court  fur- 
nishes no  ground  for  reversal  of  the  judgment 
below.  Laramore  v.  Blumenthal  (1916),  58  Ind. 
App.  597,  108  N.  E.  602,  and  cases  cited. 

While  no  question  is  raised  as  to  the  amount  of 
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the  judgment  rendered  by  the  Porter  Superior  Court 
being  in  excess  of  the  amount  of  jurisdiction  given 
to  justices  of  the  peace  under  §1721  Burns  1914, 
§1433  R,  S,  1881,  yet  we  deem  it  proper  to  say  in 
this  connection  that  it  clearly  appears  from  the 
record  that  the  amount  of  rent  sued  for  and  due 
appellee  at  the  time  he  filed  his  action  before  the 
justice  of  the  peace  was  an  amount  within  the  juris- 
diction of  such  court,  and  that  the  judgment  of 
the  superior  court  for  an  amount  in  excess  of  such 
jurisdiction  resulted  from  rents  that  accumulated 
and  became  due  because  of  appellant's  continued 
possession  of  the  property  involved  after  his  appeal 
from  the  judgment  rendered  by  such  justice  of  the 
peace. 

No  question  is  presented  by  the  fourth  assigned 

error  because,  as  before  indicated,  the  demurrer  to 

the  second  or  additional  paragraph  of  com- 

4.  plaint  is  not  in  the  record.     Knickerbocker 
Ice  Co.  V.  Gray  (1905),  165  Ind.  140,  72  N. 

E.  869,  6  Ann.  Cas.  607;  Huher  Mfg.  Co.  v. 
Blessing  (1912),  61  Ind.  App.  89,  91,  99  N,  E. 
132,  and  cases  cited. 

It  is  finally  insisted  that  the  court  erred  in  over- 
ruling appellant's  motion  for  new  trial.     The  only 
ground  of  such  motion  which  can  be  said  to 

5.  be  presented  by  appellant's  brief,  under  the 
rules  of  the  court,  is  the  sixth  ground  thereof, 

viz.,  that  the  court  erred  in  peremptorily  instruct- 
ing the  jury  to  return  a  verdict  for  appellee  on  the 
second  or  additional  paragraph  of  complaint.  Appel- 
lant insists  that  this  was  an  invasion  of  the  province 
of  the  jury  and  cites  a  number  of  cases  to  the  effect 
that  it  is  rarely,  if  ever,  that  a  peremptory  instruc- 
tion should  be  given  in  favor  of  the  one  having  the 
burden  of  the  issue.  A  consideration  of  the  cor- 
rectness of  such  instruction  would  require  an  exa^m- 
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ination  of  both  the  issuer  and  the  evidenoe.  The 
record  does  not  contain  a  copy  of  the  answer  to 
appellee's  second  or  additional  paragraph  of  com- 
plaint, but  shows  that  it  can  not  be  found.  It  is 
apparent,  therefore,  that  this  court  could  not  say 
from  an[examination  of  the  pleadings  alone  that  such 
instruction  was  erroneous.  Lawrence  v.  Oliver 
Typewriter  Co.  (1912),  51  Ind.  App.  434,  436,  99 
N.  E.  809.  It  seems  equally  certain,  we  think, 
that  the  record  set  out,  supra^  shows  that  the 
general  bill  of  exceptions  containing  the  evidence  is 
not  properly  in  the  record,  and  hence  that  any  ques- 
tion depending  on  the  evidence  is  not  properly 
before  us  for  review. 

The  act  of  1911  (Acts  1911  p.  193,  §661  Burns 

1914),  provides:     *'That  whenever  time  has  been 

given  in  which  to  file  a  bill  of  exceptions  con- 

6.  taining  the  evidence  and  the  party  to  which 
such  time  was  given  is  unable  to  t^ender  such 
bill  of  exceptions  within  the  time  given  on  account 
of  the  failure  or  inability  of  the  court  reporter  to 
prepare  and  furnish  a  transcript  of  the  evidence, 
the  court  during  any  subsequent  term  of  such  court 
or  the  judge  thereof  in  vacation  may,  upon  written 
application  under  oath  and  a  showing  under  oath 
that  such  facts  exist,  grant  a  reasonable  exten- 
sion of  the  time  already  granted  within  which  to 
file  such  bill  of  exceptions:  Provided,  That  party 
asking  such  reextension  of  time  shall  give  the 
opposite  party  or  his  attorneys  of  record  at  least 
three  days'  notice  of  the  time  when  and  place  where 
said  applications  would  be  heard:  and,  Provided^ 
further.  That  the  application  must  be  madd  and  the 
time  for  the  hearing  thereof  set  for  a  day  prior  to  the 
expiration  of  the  time  first  given.  But  no  reexten- 
sion of  time  shall  be  granted  in  any  case  imless  it 
is  shown  that  such  failure  or  inability  of  the  court 
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reporter  was  not  caused  by  the  negligence  of  the 
party  asking  such  reextension  of  time.  If  the 
reexynsion  of  time  is  granted  during  any  subsequent 
term  of  said  court  the  same  must  be  shown  by  an 
order  of  the  court  duly  entered  in  the  order  book  of 
said  court  and  signed  by  the  judge  making  such 
order  J  if  such  reextension  is  granted  by  the  judge  in 
vacation^  the  same  must  be  shown  by  a  recital  in^the 
bill  of  exceptions.^*  (Our  italics.)  We  find  no 
decision  construing  the  above  act  with  reference  to 
the  exact  question  here  involved,  but  the  previous 
act  (Acts  1905  p.  45,  §661  Burns  1908)  was  construed 
in  Brown  v.  A  merican  Steely  etc. ,  Co.  ( 1 909) ,  43  Ind.  App. 
560,  564,  88  N.  E.  80,  and  it  was  there  held  that  the 
language  of  that  statute  contemplated  but  a  single 
reextension,  that  is  to  say,  but  one  extension  after 
the  extension  originally  given  extending .  the  time 
beyond  the  term  at  which  the  verdict  was  returned. 
There  is  nothing  in  the  later  act  indicating  any 
intent  on  the  part  of  the  legislature  to  word  the  act 
so  as  to  authorize  a  second  reextension  of  time.  In 
the  absence  of  a  grant  of  time  beyond  the  term  in 
which  to  file  a  general  bill  of  exceptions,  such  bill 
would  have  to  be  filed  during  term,  and  hence  the 
granting  of  time  beyond  the  term  is  in  fact  one 
extension  of  time,  and  for  this  reason  the  word 
"'reextension"  is  used  in  the  statute  and  applies  to 
and  is  limited  to  the  first  extension  obtained  after 
the  extension  beyond  the  term.  See,  Brown  v. 
American  Steely  etc.,  Co.,  supra;  Lengelsen  v.  Mc- 
Gregor (1904),  162  Ind.  268,  263,  67  N.  E.  524,  70 
N.  E.  248;  Vandalia  Coal  Co.  v.  Yemm  (1911),  175 
Ind.  524,  534,  637,  92  N.  E.  49,  94  N.  E.  881; 
Ewbank's  Manual  §31  D.  It  follows,  therefore, 
that  appellant's  general  bill  of  exceptions  con- 
taining the  evidence  was  not  filed  in  time,  and 
hence  can  not  be  considered  by  this  court. 
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There  are  other  reasons  why  such  bill  should  not 
be  considered  as  a  part  of  the  record  in  this  case. 
The  only  record  entry  showing  the  filing  of  such 
bill  is  that  above  set  out  which  precedes  the  bill 
and  shows  that  it  was  filed  on  April  10,  1913.  This 
was  beyond  the  time  granted  even  by  the  second 
reextension.  This  may  be,  and  doubtless  is,  an 
error.  Judging  from  the  respective  certificates  of 
the  official  reporter,  the  clerk  of  the  court  and  the 
judge,  above  indicated,  we  have  no  doubt  but  that 
the  reporter's  transcript  of  the  evidence  was  filed 
with  the  clerk  on  February  13,  1910,  and  was  on 
that  date  submitted  to  the  judge  for  his  approval  and 
signature  and  after  being  approved  and  certified 
to  by  the  judge  was  again  filed  as  and  for  the  gen- 
eral bill  of  exceptions  April  10,  1913,  and  that 
the  court,  entry  erroneously  purports  to  show  the 
date  of  the  first  filing  when  it  was  in  fact  the  date 
of  the  filing  after  the  bill  had  been  approved  by 
the  trial  judge.  The  fact  remains,  however,  that 
there  is  no  record  entry  showing  the  filing  of  the 
transcript  of  the  evidence  before  April  10,  1913, 
which,  as  above  stated,  was  beyond  the  time 
allowed  even  by  the  second  re€xtension,  and  the 
explanation  indicated  would,  if  correct,  fmmish  no 
explanation  for  the  certificate  of  the  judge,  above 
set  out,  appearing  on  the  unnumbered  page  between 
pages  141  and  142.  This  certificate  bears  a  later 
date  than  any  that  either  precedes  or  follows  it, 
and  shows  that  at  that  time,  September  29,  1913, 
the  court  still  retained  such  bill  for  his  examination 
and  approval.  There  is  no  certificate  of  later  date 
showing  the  approval  of  the  bill.  It  is  possible, 
and  indeed  probable,  that  this  certificate  does  not 
express  what  the  trial  judge  intended  that  it 
should.  We  are  led  to  believe,  from  the  record  in 
its  entirety,  that  the  facts  are  as  above  indicated. 
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and  that  a  bill  of  exceptions  containing  the  evidence 
was  in  fact  filed  within  the  time  granted  by  the 
second  reextension  but  that  after  it  was  so  filed, 
appellant  discovered  that  it  was  necessary,  under 
the  statute,  supra^  to  have  such  bill  of  exceptions 
show  his  extension  of  time  which  was  granted  to 
him  for  the  filing  of  such  bill  in  vacation,  and 
after  such  discovery  appellant  then  sought  to  cor- 
rect or  amend  the  bill  already  filed  by  inserting  a 
certificate  of  the  court  showing  said  extension  of 
time  and  with  such  end  in  view  prepared  the  certifi- 
cate above  shown  bearing  the  typewritten  date,  and 
the  trial  judge  before  signing  such  certificate 
redated  it  as  of  the  date  it  was  presented  to  and 
signed  by  him.  This,  of  course,  is,  in  a  large  meas- 
ure, mere  conjecture  and,  if  correct,  woidd  not 
authorize  us  to  consider  the  bill  of  exceptions  now 
on  file;  because  that  part  of  the  bill  which  shows 
the  extension  of  time  for  filing  such  bill  obtained  in 
vacation  was  no  part  of  such  bill  at  the  time  of  its 
first  filing,  and  hence  the  bill  as  perfected  and  now 
appearing  in  the  record  was  not  in  fact  on  file  in 
time.  Whatever  the  facts  may  be,  the  record,  as  it 
comes  to  us,  is  not  sufficient  under  the  law  to 
authorize  us  to  consider  the  general  bill  of  excej)- 
tions  containing  the  evidence  as  any  part  thereof. 
It  therefore  necessarily  follows  that  no  question 
arising  under  the  motion  for  new  trial  is  presented 
by  the  record.  Vandalia  Coal  Co.  v.  Yemm,  supra. 
Finding  no  reversible  error  in  the  record,  the 
judgment  below  is  affirmed. 

Note.— Reported  in  109  N.  E.  930.  See,  under  (1)  3  C.  J.  1366, 
1357;  2  Cyo  989;  (2)  4  C.  J.. 936;  31  Cyc  368;  (3)  4  C.  J.  748;  3  Cyo 
291;  (4)  4  C.  J.  526,  526;  3  Cyc  158;  (5)  4  C.  J.  538,  642;  3  Cyc  166. 
169;  (6)  4  C.  J.  299;  3  Cyo  46. 
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Shaw    v.    Bankebs    National    Life    Insurancb 

Company. 

[No.  8,896.    FUed  Maroh  29,  1916.] 

1.  Corporations. — Insurance. — Board  of  Managers, — Exercise  of 
Poiver. — Contract. — ^Where  the  by-laws  of  an  insurance  company 
provided  for  a  board  of  managers  consistmg  of  three  members  to 
be  appointed  by  the  directors,  that  the  powers  conferred  should  be 
exercised  by  them  jointly,  and  that  the  majority  voice  of  the 
managers  should  prevail  in  all  things,  the  provisions  of  a  contract 
executed  pursuant  thereto  between  the  company  and  the  per- 
sons designated  as  managers  must  be  deemed  to  have  contemplated 
joint  action  after  consultation,  and  as  conferring  authority  to  act 
only  as  a  board,  so  that  the  withdrawal  of  a  majority  of  the  members 
destroyed  the  existence  of  the  board  and  the  remaining  member  was 
unable  to  exercise  its  powers,    pp.  354,  355. 

2.  Corporations. — Insurance. — Articles. — Unnecessary  Provisions, 
— ^A  provision  in  the  articles  of  incorporation  of  an  insurance  com- 
pany organized  under  §4739  et  seq.  Bums  1914,  Acts  1897  p.  318, 
creating  a  board  of  general  managers  consisting  of  three  members 
to  be  appointed  by  the  directors,  was  not  required  by  the  statute* 
and  could  have  no  greater  force  or  effect  than  as  a  by-law.    p.  355. 

3.  Corporations. — Insurance. — Board  of  Managers. — Contract. — 
Termination. — Where  a  contract  between  a  life  insurance  company 
and  three  x>ersons  designated  as  a  board  of  managers  was  entered 
into  by  the  company  because  each  member  of  such  board  was 
understood  to  be  an  expert  in  a  field  pertaining  to  life  insurance  dis- 
tinct from  that  in  which  the  others  were  understood  to  be  efficient, 
so  that  a  combination  of  such  skill  and  knowledge  would  thereby  be 
procured,  such  contract  was  terminated  by  the  retirement  of  two  of 
such  persons,  since  it  was  impossible  for  the  company  to  thereafter 
receive  the  benefit  of  the  skill  and  knowledge  contemplated, 
p.  356. 

4.  Corporations. — Insurance. — Contract  toith  Managers. — Rescia- 
sion  for  Fraud. — False  and  fraudulent  representations  of  three  of 
the  organizers  of  an  insurance  company,  who  were  also  members  of 
its  board  of  directors,  that  they  had  procured  the  requisite  appli- 
cations to  entitle  the  company  to  be  incorporated,  being  one  of  the 
I>otent  factors  in  inducing  the  board  of  directors  to  execute  a  con- 
tract naming  them  as  the  board  of  managers  justified  the  direc- 
tors in  rescinding  the  contract  on  ascertaining  the  facts,    p.  357. 

6.  Corporations.  —  Directors. — Delegating  Powers,  —  Although 
a  board  of  directors  may  for  the  term  of  its  existence  delegate  its 
powers  involving  discretion  to  a  board  of  managers,  it  can  not  do 
so  beyond  recall  for  a  period  extending  long  beyond  such  term, 
p.  357. 
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From  Marion  Circuit  Court  (21,885);  Charles 
Remster,  Judge. 

Action  by  the  Bankers  National  Life  Insurance 
Company  against  Guy  G.  Shaw.  From  a  judg- 
ment for  plaintiff,  the  defendant  appeals.    Affirmed. 

r 

George  A.  Cunriingham  and  Daniel  H.  Ortmeyer^ 
for  appellant. 

Frederick  E.  Matson^  Edward  E.  Gates,  James  A. 
RosSf  and  Robert  D.  McCord^  for  appellee. 

Caldwell,  J. — This  appeal  is  prosecuted  from  a 
decree  enjoining  appellant  from  exercising  any  of 
the  rights  and  privileges  and  from  performing  any 
of  the  duties  in  terms  created  in  him,  together  with 
two  associates,  by  a  certain  contract,  executed  by 
appellee  to  them  under  date  of  April  11,  1912, 
and  also  from  doing  certain  acts  to  the  prejudice 
of  appellee,  its  officers  and  agents,  in  the  manage- 
ment of  the  affairs  of  the  company.  The  sole  error 
assigned  is  predicated  on  the  overruling  of  appel- 
lant's motion  for  a  new  trial.  To  determine  this 
appeal,  it  is  necessary  to  consider  only  the  suffi- 
ciency of  the  evidence  to  sustain  the  decision. 
The  somewhat  voluminous  evidence  is  in  substance 
as  follows:  Prior  to  April,  1912,  appellant  and  his 
two  associates  took  steps  looking  to  the  organiza- 
tion of  a  mutual  life  insurance  company  on  the 
assessment  plan  under  the  provisions  of  the  act  of 
1897.  Actsl897p.  318,  §4739  efsej.  Burns  1914.  In 
carrying  out  their  purpose,  they  interested  nine  other 
gentlemen  in  the  enterprise,  to  wit,  George  Lemaux, 
W.  P.  Edmondson,  George  M.  Weber,  William  A. 
Walker,  Edgar  L.  Apperson,  Riley  C.  Adams, 
W.  F.  Hughes,  Eben  H.  Wolcott,  and  David  B. 
Hill.  As  a  result,  appellee  was  organized  as  a  mutual 
life  insurance  company.  Under  date  of  April  2,  the 
twelve    gentlemen,    as    prospective   incorporators, 
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signed  and  acknowledged  articles  of  incorporation. 
The  articles  contained  the  specifications  required  by 
said  act,  only  two  of  which  need  be  specifically  men- 
tioned :  First,  a  specification  that  the  incorporators 
other  than  Hughes  should  constitute  the  board  of 
directors,  eleven  in  number,  until  the  first  annual 
meeting.  Second,  as  required  by  said  act,  the  articles 
contained  a  certification  to  the  effect  that  the  pros- 
pective incorporators  had  procured  bona  fide  appli- 
cations for  insurance  from  200  persons,  amount- 
ing to  $200,000,  and  that  each  applicant  had  been 
recommended  by  a  reliable  physician,  and  that 
each  had  paid  to  the  incorporators  $2  on  each 
$1,000  of  insurance  applied  for  by  him.  Reference 
is  made  also  to  the  certificate  of  a  solvent  bank  to 
the  effect  that  such  advance  funds  had  been 
deposited  with  it  to  be  turned  over  to  the  treasurer 
of  the  company  when  organized.  The  articles  con- 
tained also  a  specification  not  required  by  the 
statute  that  the  board  of  directors  therein  named 
"shall  have  the  power  to  create  and  may  temporarily 
delegate  its  powers  to  an  executive  committee  of  not 
less  than  three  nor  more  than  seven  members,  and 
shall  have  power  to  create  and  appoint  a  board  of 
general  managers  consisting  of  three  members,  and 
shall  make  such  contract  with  and  grant  them  such 
powers  and  remuneration  and  require  such  duties 
as  may  be  agreed  upon  and  set  out  in  the  contract 
of  employment". 

April  9,  being  before  the  incorporation  of  the  com- 
pany had  been  perfected  by  filing  the  articles,  etc., 
the  other  nine  incorporators  entered  into  a  con- 
tract in  writing  with  appellant  and  his  two  asso- 
ciates, reciting  therein  that  the  latter  three  had 
promoted  the  company,  and  to  that  end  had 
expended  time  and  performed  labor,  and  provid- 
ing among  other  things  that  in  consideration  of 
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servioes  performed  by  them  in  securing  the  num- 
ber and  amount  of  applications  for  insurance  neces- 
sary to  the  organization  of  the  company,  and  in  mak- 
ing medical  examinations  of  the  applicants,  and 
further,  in  consideration  of  the  benefits  likely  to 
accrue  to  the  company  from  the  continued  service 
and  technical  knowledge  of  the  subject  and  system  of 
life  insurance  possessed  by  appellant  and  his  two 
associates,  the  nine  former,  eight  of  whom  were 
named  as  directors  by  the  articles  of  incorporation, 
agreed  that  at  the  first  meeting  of  the  board  of 
directors  after  the  incorporation  of  the  company  had 
been  perfected,  they Vould  direct  the  execution  of  a 
contract  in  behalf  of  the  company,  by  which  appel- 
lant and  his  two  associates  should  be  employed  as 
general  managers  of  the  company  on  terms  specified 
by  the  contract  of  employment,  a  copy  of  which 
was  annexed  to  and  referred  to  by  such  contract  of 
April  9. 

The  incorporation  of  the  company  was  perfected 
April  11.  Thereafter,  but  on  the  same  day,  the 
board  of  directors  met  and  organized  by  the  elec- 
tion of  appellant  and  his  associates  with  others  as 
the  executive  officers*  Thereupon,  by  the  unani- 
mous vote  of  the  board  of  directors,  except  appel- 
lant and  his  two  associates,  the  contract,  a  draft  of 
which  was  annexed  to  the  contract  of  April  9,  was 
executed,  it  being  signed  on  behalf  of  the  company 
by  certain  officers  designated  to  that  end,  and  by 
the  signatures  of  appellant  and  his  two  associates 
being  appended  thereto.  Appellee  is  named  as 
first  party,  and  appellant  and  his  two  associates  as 
second  parties  to  the  contract.  It  provides  in  sub- 
stance that  the  second  parties  are  thereby  appointed 
general  managers  of  the  company,  and  that  as  such 
they  shall  have  the  general  management  of  all  the 
affairs  of  the  company  with  full  power  to  execute  the 
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same;  that  they  shall  appoint  all  agents  and 
employes  which,  under  the  plan  of  organization, 
were  to  be  appointed,  with  power  of  dismissal  for 
cause.  The  third  specification  is  as  follows:  "The 
powers  in  this  clause  delegated  to  the  said  parties 
of  the  second  part  are  that  said  second  parties  shall 
fix  all  premium  rates,  approve  all  policy  forms,  fix 
the  minimum  and  maximum  of  all  ages  to  be  insured, 
and  the  classes  of  risks  to  be  accepted  before  the 
same  be  effective  or  operative  by  the  said  com- 
pany." There  are  other  provisions  that  it  shall  be 
the  duty  of  the  second  parties  to  obtain  in  their 
names  jointly  the  proxies  of  all  the  policy  holders 
as  members  of  the  company,  or  as  many  of  them  as 
possible,  and  to  vote  such  proxies  at  all  meetings. 
It  is  provided  that  appellant  shall  be  paid  for  his 
services  as  a  member  of  the  board  of  managers 
$1,800  per.  year,  payable  annually,  and  also  three 
per  cent  of  the  gross  annual  premium  or  assessment 
income.  The  compensation  of  one  of  appellant's 
associates  under  the  contract  is  fixed  as  the  same  in 
amount  and  per  cent  as  appellant's.  The  com- 
pensation of  appellant's  other  associate  as  a  mem- 
ber of  the  board  of  managers  is  fixed  at  one  and  one- 
fourth  per  cent  of  such  gross  income,  but  he  is  named 
also  as  general  counsel  to  serve  through  the  life 
of  the  contract,  with  a  provision  that  for  his  services 
in  such  capacity,  he  shall  be  paid  reasonable  com- 
pensation to  be  fixed  by  the  board  of  managers, 
with  the  stipulation  that  his  total  compensation  in 
any  year  as  a  member  of  such  board  and  as  general 
counsel  shall  not  exceed  the  sum  paid  appellant 
for  the  same  time.  It  is  provided  also  that  each 
member  of  such  board  shall  be  paid  his  reasonable 
traveling  expenses  and  his  expenses  incurred  in 
entertaining  visiting  agents  and  members  of  the 
company,  and  also  that  he  shall  be  paid  the  usual 
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commission  on  all  insurance  written  by  him.  There 
is  a  provision  that  it  shall  be  the  duty  of  the  mem- 
bers of  such  board  to  act  harmoniously  and  avoid 
disagreements  and  friction,  and  that  a  majority 
voice  of  the  managers  shall  prevail  on  all  things 
and  at  all  times.  The  by-law  on  the  subject  of  the 
appointing  of  the  board  of  managers  is  as  follows: 
''The  board  of  directors  shall  create  and  appoint  a 
board  of  general  managers  consisting  of  three 
members,  and  shall  make  a  contract  for  a  period  of 
years  with  the  members  of  such  board  of  general 
managers  and  grant  to  them  such  powers  and  remun- 
eration and  require  such  duties  to  be  performed  as 
may  be  agreed  upon  and  set  out  in  the  contract  of 
employment  so  made." 

There  was  evidence  that  soon  after  the  execution 
of  the  contract  creating  the  board'  of  managers, 
strife  and  contention  arose  among  appellant  and  his 
associates  as  members  of  such  board  respecting 
the  affairs  of  the  company.  As  a  consequence,  one 
of  such  associates  by  a  writing  dated  July  23,  1912, 
abrogated  such  contract  and  released  appellee  from 
all  liability  thereunder,  and  retired  from  the  board. 
September  12,  1912,  the  other  associate  by  a  like 
writing  took  a  similar  action.  Thus  appellant 
remained  as  the  sole  member  of  such  board.  Shortly 
thereafter  the  board  of  directors  deeming  the  con- 
tract with  appellant  and  his  associates  terminated 
by  the  withdrawal  of  the  latter,  negotiated  with 
the  former  respecting  a  new  contract.  Appellant, 
however,  insisted  that  the  contract  was  in  force  as 
to  him,  and  that  he  was  authorized  to  exercise  all 
the  rights  and  powers  thereby  granted  to  the^  board 
of  managers. 

Appellant  and  his  associates  as  promoters  had 
undertaken  the  work  of  procuring  the  number  of 
applications  for  insurance  required  in  order  that 
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the  company  might  be  incorporated.       There  was 
abundant  evidence  that  both  before  and  after  the 
execution  of  the  contract  creating  the  board   of 
managers,  they  frequently  represented  to  the  direc- 
tors and  stockholders  that  they  had  procured  such 
applications,  and  that  the  required  advance  pay- 
ments had  been  made  thereon.    At  one  of  the  pre- 
Uminary  meetings  of  the  company,  they  exhibited  a 
bundle  of  papers  with  the  statement  that  it  con- 
tained two  hundred  good-faith  applications,  rep- 
resenting $200,000  of  insurance  applied  for.     The 
bundle  in  fact  did  contain  that  number  of  papers  in 
the  form  of  applications,  and  apparently  properly 
signed,  but  it  was  conclusively  established  at  the 
trial  that  at  least  190  of  them  did  not  constitute 
bona  fide  applications  for  insiu*ance,  and  there  was 
substantial   evidence   that   the   signatures   thereto 
represented  fictitious   and   unascertained   persons. 
The  incorporators,  however,  signed  applications  for 
insurance,  and  made  payments  thereon  in  advance 
in  amounts  sufficient  so  that  when  deposited,  the 
certificate  of  a  bank  as  above  referred  to  was  pro- 
cured.   In  short  it  was  practically  conceded  at  the 
trial  that  that  step  in  the  organization  of  the  com- 
pany relating  to  the  procuring  of  applications  for 
insurance  was  not  in  fact  taken;  that  an  appearance 
indicating  that  it  had  been  taken  was  created  for 
the  purpose  of  procuring  from  the  State  officials 
designated  by  the  statute  the  certificates  necessary 
to  incorporation,  and  the  transaction  of  business. 
Appellant  at  the  trial  urged  in  extenuation  that  all 
the  incorporators  and  directors  had  full  knowledge 
of  the  deception,  and  that  they  at  least  passively 
participated  therein.    There  was,  however,  a  lot  of 
substantial  evidence  that  the  directors  and  incor- 
porators were  deceived  by  appellant  and  his  asso- 
ciates, and  that  they  in  good  faith  believed  that  such 
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fictitious  applications  were  genuine  and  that  advance 
payments  had  been  properly  made  thereon,  and 
that  shortly  before  November  12,  1912,  they  first 
ascertained  the  real  facts.  At  about  the  same  time 
the  attorney-general  of  the  State  submitted  to  the 
company  an  opinion  in  writing  to  the  effect  that  the 
contract  creating  the  board  of  managers  in  its  sub- 
stantial features  was  void.  Appellee  at  this  time 
was  continuing  its  negotiations  with  appeUant,  to 
the  end  that  some  new  and  satisfactory  arrangement 
might  be  made  respecting  the  management  of  the 
company,  it  being  appellee's  contention  that  the 
contract  made  with  appellant  and  his  associates  con- 
ferred authority  on  them  jointly  as  a  board,  and  that 
the  abrogation  of  the  contract  by  the  latter  and  their 
retiring  from  the  board  of  necessity  terminated  the 
contract.  In  view  of  the  entire  situation  thus  pre- 
sented, the  board  of  directors  on  November  12,  hav- 
ing acquired  knowledge  as  aforesaid,  and  having 
caused  payment  in  full  to  be  made  to  appellant  to 
that  date  for  his  services  under  the  contract,  by  a 
lengthy  resolution,  reciting  the  facts,  a  copy  of 
which  was  served  on  appellant,  declared  the  con- 
tract to  be  null  and  void  and  terminated,  and 
thereupon  selected  a  temporary  general  manager 
to  serve  until  proper  steps  might  be  taken  pursuant 
to  the  by-laws.  Appellant  thereupon,  insisting  that 
it  was  within  his  exclusive  province  to  manage  the 
affairs  of  the  company  by  virtue  of  said  contract, 
took  possession  of  all  the  books,  papers  and  records 
of  the  company,  locked  the  office  and  excluded 
therefrom  appellee's  officers,  directors  and  agents, 
and  did  other  acts  indicating  a  purpose  to  con- 
trol and  manage  the  prudential  affairs  of  the  com- 
pany within  the  specifications  of  said  contract  to 
the  exclusion  of  aU  other  persons. 
Vol.  61—23 
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By  the  decree  appealed  from,  appellant  in  effect 
is  enjoined  from  interfering  with  the  board  of  direc- 
tors in  managing  the  affairs  of  the  company;  from 
interfering  with  appellee's  employes  in  performing 
their  duties  under  the  direction  of  the  board  of 
directors;  from  locking  appellee's  office  against  its 
directors,  officers  and  employes;  from  acting  in  any 
other  capacity  than  as  director  and  first  vice  presi- 
dent; from  removing  appellee's  papers,  documents, 
etc.,  and  from  refusing  to  deliver  them  to  appel- 
lee's proper  officers ;  and  from  performing  the  duties 
of  general  manager  as  specified  by  said  contract. 
The  decree  operated  to  restrain  appellant  from  doing 
certain  acts  which  by  the  strict  terms  of  the  con- 
tract, if  valid,  he  and  his  associates  were  authorized 
to  do,  and  also  from  doing  or  continuing  certain  other 
specific  acts  apparently  provoked  by  the  action  of 
the  board  of  directors  in  declaring  the  contract  ter- 
minated. It  follows  that,  if  the  contract  was  valid 
and  yet  in  force  against  appellee  and  in  favor  of 
appellant,  and  if  the  act  of  the  former  in  declaring 
it  null  and  at  an  6nd  was  unwarranted,  there  is  a 
lack  of  equity  in  appellee's  cause,  and  the  decree 
can  not  be  upheld. 

The  first  question  that  presents  itself  is  whether 

the  contract  clothed  appellant  and  his  associates 

with  joint  powers  only  or  whether  such  powers 

1.  were  to  be  exercised  by  them  severally;  and 
if  they  were  to  be  exercised  jointly  only, 
whether  the  abrogation  of  the  contract  by  appel- 
lant's associates,  and  their  retiring  from  the  board 
of  managers  terminated  the  contract  as  to  appel- 
lant. Appellant's  position  is  that  all  the  powers 
prescribed  by  the  contract  were  delegated  to  each 
member  of  the  board  or  to  all  of  them  severally, 
and  the  other  members  having  withdrawn  that  he 
alone  was  clothed  with  such  powers  to  the  exclusion 
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of  aJl  other  persons  or  bodies.  As  we  have  indicated, 
there  is  a  specification  in  the  articles  that  '^a 
2.  board  of  general  managers  consisting  of 
three  members"  shall  be  appointed.  As  the 
statute  under  which  appellee  was  organized  does 
not  require  that  the  articles  contain  «uch  a  specifi- 
cation, it  can  have  no  greater  force  or  effect  than  as 
a  by-law.  Statey  ex  rel.  v.  Anderson  (1903),  31  Ind. 
App.  34,  67  N.  E.  207.  Nevertheless,  such 
1.  provision  may  be  considered  in  determin- 
ing the  nature  of  the  body  created  pursuant 
thereto.  The  by-laws  also,  as  we  have  said,  pro- 
vide that  such  a  board  shall  be  created.  The  con- 
tract by  the  terms  of  which  appellant  and  his 
associates  are  named  as  the  members  of  such  board, 
provides  specifically  that  certain  designated  powers 
shall  be  exercised  by  them  jointly,  and  also  that  the 
"majority  voice  of  said  managers  shall  prevail 
in  all  things  and  at  all  times.''  This  language  neces- 
sarily excludes  individual  action,  and  contemplates 
joint  action  after  consultation.  It  follows  that  in 
the  exercise  of  the  prudential  powers  conferred 
on  appellant  and  his  associates,  they  were 
authorized  to  act  only  as  a  board,  but  might 
act  by  a  majority  vote  as  indicated  in  the 
contract.  10  Cyc  773,  774;  McNeil  v.  Boston 
Chamber,  etc.  (1891),  154  Mass.  277,  28  N.  E. 
245,  13  L.  R.  A.  559;  7  R.  C.  L.  439;  Wright  v. 
Floyd  (1909),  43  Ind.  App.  546,  86  N.  E.  971. 
Each  member  of  the  board  of  managers  was  an 
entity  distinct  from  the  organized  body.  Upon  the 
former  no  power  was  conferred.  All  the  authority 
contemplated  by  the  contract  was  vested  in  the 
latter.  The  withdrawal  of  a  majority  of  the  mem- 
bers of  such  board  destroyed  its  existence.  There 
was  no  provision  by  which  it  might  be  restored  or 
reconstructed.    It  could  not,  therefore,  longer  dis- 
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charge  the  specified  duties.  Under  such  circum- 
stances, appellant  ascribed  to  himself  as  an  indivi- 
dual aU  the  powers  conferred  on  the  board  and 
insisted  that  he  was  authorized  to  exercise  them. 
It  would,  therefore,  seem  apparent  that  the  action 
of  the  board  of  directors  in  declaring  the  contract 
terminated  was  in  fact  but  a  recognition  of  its 
status,  as  changing  circumstances  had  already  estab- 
lished it,  and  that  the  action  of  the  board  of  direc- 
tors was  warranted  and  that  the  court  properly 
enjoined  appellant  not  only  from  committing  the 
extreme  and  violent  acts  indicated  by  the  decree, 
but  also  from  exercising  powers  conferred  only  on 

the  board  of  managers.  There  is  another 
3.     view:     The  preliminary  writing  of  April  9, 

shows  on  its  face  that  the  incorporators  in 
pledging  themselves  to  procure  the  execution  of  the 
contract  designating  the  members  of  the  board  of 
managers  and  prescribing  the  powers  and  duties  of 
such  board  were  induced  very  materially  thereto 
by  the  fact  that  appellant  and  his  associates  were 
understood  to  possess  marked  technical  knowledge 
of  the  subject  of  life  insurance,  whereby  it  was 
deemed  that  their  services  would  be  very  advan* 
tageous  to  the  company.  There  was  other  evidence 
that  each  of  these  gentlemen  was  an  expert  in  a  field 
pertaining  to  life  insurance  distinct  from  that  in 
which  the  others  were  understood  to  be  efficient, 
and  that  the  board  of  directors  contracted  to  pro- 
cure the  combination  of  knowledge  and  skill  pre- 
sumed  to  be  possessed  by  the  three.  The  retiring 
of  the  two  members  of  the  board  rendered  it  impos- 
sible therefore  for  the  company  to  receive  the  bene- 
fit of  the  skill  and  expert  knowledge  contemplated  by 
the  contract,  and  in  the  absence  of  which  there  is 
nothing  to  indicate  that  there  would  have  been  a 
contract.    The  retiring  of  the  two  members  therefore 
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terminated  the  contract.  See  Miller  v.  Ready 
(1916),  69  Ind.  App.  195,  108  N.  E.  605,  and  cases; 
Campbell  v.  Faxon  (1906),  73  Kan.  675,  85  Pac. 
760,  6  L.  R.  A.  (N.  S.)  1002,  note. 

It  is  apparent  also  from  our  statement  of  the  facts 

that  the  representations  made  by  appellant  and  his 

associates    that    they    had    procured    appli- 

4.  cations  for  insurance  as  we  have  indicated, 
was  a  very  potent  factor  in  inducing  the 

board  of  directors  to  execute  the  contract  naming 
the  members  of  the  board  of  managers,  and  pre- 
scribing their  powers.  Such  fact  contributed  mate- 
rially to  the  impression  that  they  did  possess  techni- 
cal skill  and  knowledge  respecting  life  insurance, 
and  a  pecidiar  ability  in  dealing  with  it.  As  we 
have  indicated,  there  was  substantial  evidence  that 
such  representations  were  false  and  justified  an 
inference  that  they  were  fraudulently  made.  Appel- 
lant and  his  associates  sustained  such  a  relation  to 
the  company,  being  directors  and  executive  officers, 
as  demanded  from  them  openness  of  purpose  and 
action  and  the  utmost  good  faith.  For  this  reason 
the  board  of  directors  was  justified  in  rescinding  the 
contract  on  ascertaining  the  facts.  It  ifoUows  with- 
out further  elaboration  that  the  decision  is  sus- 
tained by  the  evidence. 

We  do  not  deem  it  wise  to  terminate  our  discus- 
sion without  a  word  respecting  the  fundamental 
nature  of  the  contract  under  consideration. 

5.  The  act  under  which  appellee  is  organized 
requires  that  its  affairs  be  managed  by  a 

board  of  directors.  In  addition  to  the  general  pro- 
vision to  that  effect,  it  is  prescribed  that  certain 
specifically  designated  powers  shall  be  exercised  by 
such  board.  §§4740,4741  Burns  1914,  Acts  1897  p. 
318.  The  contract  under  consideration  not  only 
delegates  to  the  board  of  managers  a  very  consid- 
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erable  and  important  part  of  such  powers,  including 
those  so  specifically  designated,  but  also  so  dele- 
gates them  for  a  period  of  thirty  years*  These 
powers  are  of  a  nature  calling  for  the  exercise  of  judg- 
ment and  discretion.  The  members  of  tbe  board  of 
directoi^  that  executed  the  contract  were  named  to 
serve  until  the  next  annual  meeting  or  less  than  one 
year.  It  follows  that  that  board  in  terms  delegated 
powers  to  be  exercised  for  years  beyond  the  short 
term  during  which  such  powers  were  committed  to 
it.  The  effect  of  the  contract,  if  valid,  was  to  the 
extent  that  powers  were  thereby  delegated  to  deprive 
the  stockholders  at  the  next  annual  meeting  and 
thereafter  during  the  life  of  the  contract,  of  the 
right  to  call  to  the  service  of  the  company  the 
judgment  and  discretion  and  practical  wisdom  of 
such  of  their  number  as  they  might  name  as  direc- 
tors. On  the  question  of  the  authority  of  the  board 
of  directors  to  delegate  its  powers,  we  quote  the  fol- 
lowing from  2  Thompson,  Corporations  (2d  ed.) 
§1200:  **  Whatever  may  have  been  the  strictness  of 
the  rules  formerly  on  the  question  of  the  delegation 
of  powers  by  a  board  of  directors,  it  is  apparent 
that  the  doctrine  has  been  very  liberally  extended 
in  recent  corporation  law.  While  some  restrictions 
still  necessarily  exist,  yet  it  is  now  granted  that 
boards  of  directors  or  trustees  may  ordinarily  dele- 
gate to  a  less  number  their  general  powers.  What 
might  be  called  the  modern  rule  is  stated  in  a  valu- 
able work  on  corporations,  thus:  [Clark  &  Marshall, 
Corporations  §732.]  'Where  the  charter,  general 
law,  or  a  by-law  vests  the  general  superintendence 
and  control  and  active  management  of  all  the  con- 
cerns of  a  corporation  in  a  board  of  directors  or 
trustees,  as  is  generally  the  case  in  business  corpora- 
tions, the  board  constitutes  to  all  purposes  of  deal- 
ing with  others,  the  corporation,  and  do  not,  at' 
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least  in  the  general  management  of  the  corporate 
business,  exercise  a  delegated  authority  in  the  sense 
of  the  rule  prohibiting  delegation  of  authority  to  an 
agent;  and  it  has  been  held,  therefore,  that  they  have 
authority,  acting  as  and  for  the  corporation,  to 
delegate  to  subordihate  officers  or  agents,  or  to  a 
committee  of  their  own  number,  the  power  to  per- 
form any  act,  in  the  course  of  the  business  of  the 
corporation,  which  they  themselves  can  legally  per- 
form, although  the  performance  of  the  act  may 
involve  the  exercise  of  the  highest  judgment  and  dis- 
cretion' ".  Also  the  following  from  2  Cook,  Cor- 
porations (4th  ed.)  §715:  "  There  formerly  was 
some  doubt  as  to  whether  the  powers  of  a  board  of 
directors  might  be  delegated  to  an  executive  com- 
mittee. The  right  of  the  board  of  directors  to  dele- 
gate to  agents  the  transaction  of  the  ordinary  and 
routine  business  of  the  corporation  is  unquestioned, 
and  indeed  is  absolutely  necessary.  But  in  matters 
involving  discretion  there  are  decisions  to  the  effect 
that  the  directors  cannot  delegate  that  discretion. 
The  clear  weight  of  authority,  however,  holds  that 
the  powers  of  a  board  of  directors  may  be  dele- 
gated to  an  executive  committee  of  that  board,  and 
the  acts  and  contracts  of  such  a  committee  may  be 
made  binding  on  the  corporation." 

Assuming,  without  deciding,  that  a  board  of 
directors  may  for  the  term  of  its  own  existence  dele- 
gate powers  as  comprehensive  as  in  the  contract 
here,  we  know  of  no  decision  or  authority  that  it 
may  be  done  beyond  recall  to  be  effective  for  such  an 
extended  period.  See  Wainwrigkt  v.  P.  H.  &  F,  M. 
Roots  Co.  (1912),  176  Ind.  682,  687,  97  N.  E.  8. 
The  judgment  is  afBrmed. 

Note. — Reported  in  112  N.  E.  16.  As  to  the  trustee  character 
assumed  by  members  of  board  of  managers,  see  139  Am.  St.  602. 
See,  also,  under  (1)  10  Cyo  773;  (4)  10  Cyc  275. 
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Miami  County  Bank  v.  State  of  Indiana,  ex  rbi:. 
Peru  Trust  Company,  Administrator, 

ET   AL. 

« 

[No.  9,337.    Filed  March  29, 1916.] 

1.  Appeal. — Record. — RvUng  on  Demurrer. — Waiver  of  Error. — 
Alleged  error  in  oyerruling  a  demurrer  is  waiyed  by  appellant's 
failure  to  set  out  the  demurrer  or  the  substance  of  the  same,  and 
by  failing  to  set  out  any  memorandum  of  objeotionB  to  the 
complaint,    p.  366. 

2.  Banks  and  Banking. — Truet  Funde. — lAabUity  qf  Bank. — ^A 
person  having  charge  of  trust  funds  may  dei>08it  them  in  a  bank  to 
the  credit  of  his  personal  account  and  check  them  out  in  the  usual 
course  of  business,  and  the  bank,  though  knowing  the  character 
of  the  funds,  is  not  thereby  made  liable  to  the  beneficiary  or  actual 
owner  in  the  absence  of  knowledge  that  the  depositor  is  mis- 
appropriating such  funds;  but  if,  with  knowledge  of  the  character 
of  the  funds,  the  bank  applies  them  to  the  payment  of  the  i>erBonal 
debt  of  the  depositor  to  it,  or  knowingly  accepts  payment  out  of  such 
funds,  or  knowingly  assists  or  x>ermits  the  depositor  to  misuse  or 
misapply  the  funds,  it  may  be  held  liable  therefor  to  the  beneficial 
or  actual  owner,    p.  368. 

3.  Banks  and  Banking. — Truel  Funds. — Knowledge  of  Character 
of  Funds. — LdabilUy  of  Bank. — The  fact  that  a  bank  has  knowl- 
edge that  funds  deposited  are  trust  funds  is  an  important  drcumr 
stance  which  calls  for  caution  in  dealing  with  and  honoring  checks 
upon  such  deposit,  though  such  knowledge  is  not  sufficient  in  and 
of  itself  to  create  liability  or  to  cause  the  bank  to  require  the  de- 
positor to  place  such  funds  in  an  accoxmt  separate  and  apart  from 
his  individual  account,    p.  369. 

4.  Subrogation. — Right  of  Surety. — Misappropriation  of  Trust 
Deposits. — ^An  administrator's  surety,  which  had  not  satisfied  the 
demands  of  the  estate  for  funds  which  the  administrator  failed  to 
account  for,  coidd  not  enforce  an  equitable  right  of  subrogation 
against  a  bank  in  which  the  administrator  had  deposited  the  funds 
and  which  had  permitted  him  to  check  them  out  with  knowledge 
that  he  was  misapplying  them.     p.  372. 

5.  Banks  and  Banking. — Trust  Funds. — Action  on  Bond. — Lia- 
bUUy  of  Bank. — ^Where  a  bank  permitted  an  administrator  to  de- 
posit funds  of  the  estate  to  his  individual  account,  and  to  check 
against  such  funds  while  knowing  that  he  was  misapplying  them, 
liability  could  not  be  enforced  against  it  in  an  action  on  the  bond 
of  the  administrator  which  it  did  not  execute,  since  its  liability 
was  not  ex  contractu,  but  was  that  of  a  cotrustee  ex  maleficio^  by 
reason  of  its  wrongful  dealing  with  such  trust  fund.    p.  373. 
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6b  Action. — Mi^oinder. — Parties.— Catues  of  Action. — ^While  the 
misjoinder  of  oauses  of  aotion  is  not  in  itself  ground  for  reversal, 
the  most  liberal  oonstruotion  of  the  oode  woidd  not  oountenanoe 
a  pleading  fn  which  an  action  upon  contract  and  one  in  tort 
are  joined,  and  in  which  it  is  sought  to  enforce  liability  upon  the 
contract  against  one  of  the  parties  whose  liability  is  solely  in  tort. 
p.  374. 

From  Miami  Circuit  Court;  Joseph  N.  Tilletty 
Judge. 

Aotion  by  the  State  of  Indiana,  on  the  relation 
of  the  Peru  Trust  Company,  administrator  de  bonis 
nan  of  the  estate .  of  Fred  M.  Perry,  deceased, 
against  the  Miama  County  Bank  and  others. 
From  a  judgment  for  plaintiff,  the  defendant  named 
appeals.     Reversed. 

Cox  &  Andrews^  for  appellant. 
Albert    Ward    and    Antrim    &     McClintiCj    for 
appellees. 

Felt,  P.  J. — This  is  an  appeal  from  a  judgment 
of  the  Miami  Circuit  Court  rendered  gainst  appel- 
lant and  John  F.  Perry,  as  principals,  and  William 
and  H.O.Ballard  and  Maryland  Casualty  Company, 
as  sureties,  in  favor  of  Peru  Trust  Company, 
administrator  de  bonis  non  of  the  estate  of  Fred  M. 
Perry,  deceased.  The  errors  assigned  and  relied  on 
for  reversal  of  the  judgment  are  in  substance  as 
follows:  (1)  the  ovemiling  of  appellant's  demurrer 
to  the  complaint  of  appellee  State,  ex  rel.  Peru  Trust 
Company,  administrator  de  bonis  non^  etc.;  (2)  the 
overruling  of  appellant's  separate  demurrer  to  each 
of  the  first,  second  and  third  paragraphs  of  the  cross- 
complaint  of  Maryland  Casualty  Company;  (3) 
the  overruling  of  appellant's  motion  for  a  new  trial; 
(4)  the  overruling  of  appellant's  motion  to  modify 
the  judgment;  (5)  error  of  the  court  in  each  separate 
conclusion  of  law  Nos.  1,  2,  3,  4  and  5,  respectively; 
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(6)  the  overruling  of  appellant's  motion  in  arrest  of 
judgment. 

Some  of  the  undisputed  facts  of  the  case  are  as 
follows:  On  November  9,  1912,  John  P.  Perry- 
was  appointed  administrator  of  the  estate  of  Fred 
M.  Perry,  deceased,  and  qualified  as  such  adminis- 
trator and  gave  bond  in  the  sum  of  $100,  with 
appellees  William  and  H.  G.  Ballard  as  sureties 
thereon.  On  March  14,  1913,  said  administrator 
gave  an  additional  bond  in  the  sum  of  $5,000  with 
appellee  Maryland  Casualty  Company  as  surety. 
From  1911,  until  the  trial  of  this  case,  appellant  was 
a  partnership  engaged  in  the  banking  business  and 
John  F.  Perry  had  a  deposit  and  checking  account 
with  such  ba'nk.  On  April  9,  1913,  said  admin- 
istrator received  a  draft  for  $4,250  from  a  railway 
company  payable  to  the  order  of  "John  F.  Perry, 
administrator  of  estate  of  Fred  M.  Perry,  killed 
near  Traft,  Cal.,  November  9,  1912."  On  April 
17,  1913,  said  John  F?  Perry  endorsed  said  draft, 
"John  F.  Perry,  adminstrator'*  and  placed  it  with 
appellant  for  collection,  and  on  said  day  appellant 
gave  John  F.  Perry  credit  on  his  individual  check- 
ing account  for  the  face  value  of  the  draft.  On 
said  day  John  F.  Perry  owed  appellant  $2,300  and, 
before  making  the  deposit,  he  had  to  his  credit  in  his 
checking  account  the  sum  of  $11.41.  On  May  16, 
1913,  appellant  applied  on  the  aforesaid  indebted- 
ness of  John  F.  Perry  $1,944.39  6f  the  deposit, 
by  charging  that  amount  against  his  checking 
account.  The  balance  of  the  funds  to  the  credit 
of  Perry  was  checked  out  by  him  for  his  individual 
use  from  time  to  time  and  on  September  13,  1913, 
his  checking  account  with  appellant  was  over* 
drawn  $30.99.  On  June  11,  1914,  John  P. 
Perry  resigned  as  such  administrator,  without 
accounting  to  the  estate  for  the  funds,  and  appellee 
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the  Peru  Trust  Company  was  appointed  ad- 
ministrator de  bonis  non  of  the  aforesaid  estate  and 
thereupon  brought  this  suit  against  John  F.  Perry, 
William  Ballard,  H.  G.  Ballard,  Maryland  Casualty 
Company,  Miami  County  Bank,  and  Millard  F. 
Pearson,  receiver  of  the  estate  of  John  F.  Perry. 
The  first  paragraph  of  complaint  is  against  John 
P.  Perry  and  WUliam  and  H.  G.  Ballard  sureties  on 
the  bond  for  $100.  It  avers  the  execution  of  the 
bond  for  $100,  the  receipt  and  deposit  of  the  funds 
by  John  F.  Perry  in  the  Miami  County  Bank  and 
charges  that,  while  acting  as  such  administrator, 
he  unlawfully  embezzled  and  appropriated  said 
money  to  his  own  use  and  has  wholly  failed  and 
refused  to  turn  over  the  same  or  any  part  thereof 
to  persons  entitled  to  receive  the  same;  that  said 
Perry  and  his  sureties  on  said  bond  are  liable  for 
the  full  amount  of  said  money  so  embezzled  as 
aforesaid  with  ten  per  cent  penalty,  a  copy  of 
which  bond  is  filed  with  and  made  a  part  of  the 
complaint.  The  second  paragraph  of  complaint 
is  against  John  F.  Perry,  Maryland  Casualty 
Company  and  Millard  F.  Pearson,  receiver,  **on 
the  second  bond  given  by  John  F.  Perry  as  admin- 
istrator" in  the  sum  of  $5,000.  The  third  para- 
graph of  complaint  is  against  John  F.  Perry,  Mary- 
land Casualty  Company,  Millard  F.  Pearson,  re- 
ceiver of  John  F.  Perry  and  appellant.  It  alleges 
Perry's  appointment  as  administrator,  the  execu- 
tion of  the  bond  for  $5,000  with  Maryland  Casualty 
Company  as  surety  thereon;  and  alleges  the  condi- 
tion of  the  bond  to  be  that  Perry  should  faithfully 
discharge  his  duties  as  administrator  according  to 
law,  and  the  bond  is  made  a  part  of  the  pleading 
by  exhibit.  It  contains  substantially  the  same 
averments  as  the  first  paragraph  as  to  the  deposit 
.of  the  funds  by  Perry  and  the  wrongful  application 
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and  embezzlement  of  the  trust  funds,  and  in  addi- 
tion thereto  charges  that  said  Perry  and  appellant 
"unlawfully  conspired  together  for  the  purpose  of 
converting  and  appropriating  said  money  *  *  * 
and   on  or   about   the   17th   day  of  April,    1914, 

*  *  *  did  in  fact  convert  and  appropriate  said 
money    *     *    *    to  their  own  j  oint  use  and  benefit. 

*  *  *  That  by  reason  of  the  foregoing,  the  terms 
and  conditions  of  the  bond  aforesaid  have  been 
broken  and  violated  and  the  defendant  John  F. 
Perry,  Maryland  Casualty  Company,  and  the  Miami 
County  Bank  are  liable  to  pay  to  the  relator  the 
full  amount  of  the  money  so  converted  and  appro- 
priated by  the  defendant  Perry  together  with  in- 
terest thereon  from  April  17,  1914,  and  ten  per 
cent  penalty;  ♦  ♦  ♦  Wherefore,  this  relator 
demands  judgment  against  each  of  said  defendants 
for  the  sum  of  five  thousand  dollars  *  ♦  *  and 
for  all  other  just  and  proper  relief  in  the  premises." 

The  Maryland  Casualty  Company  answered  the 
complaint  by  general  denial  and  also  filed  a  cross- 
complaint  in  three  paragraphs  against  appellant. 
The  first  paragraph  of  the  cross-complaint  of  the 
Maryland  Casualty  Company  avers  in  substance 
that  appellant  knew  that  John  F.  Perry  had  and 
held  said  $4,250  as  such  administrator  and  knew 
that  the  same  belonged  to  the  estate;  that,  with 
such  knowledge,  it  accepted  the  same  as  a  deposit 
and  knowingly  and  wrongfully  placed  the  same  to 
the  credit  of  said  Perry  on  his  individual  account, 
and  knowingly  and  wrongfully  aided  and  abetted 
him  in  diverting,  misapproprating  and  commingling 
said  trust  funds  with  his  individual  funds,  and  there- 
after with  such  knowledge  suffered  and  permitted 
said  Perry  from  time  to  time,  to  withdraw  said 
money  from  the  bank  on  his  individual  checks  for 
his  own  use  and  benefit;  that,  by  reason  of  the 
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wrongful  assistance  so  given  Perry  by  appellant, 
he  diverted,  eominingled  and  misappropriated  all 
of  said  funds  to  his  own  use  and  embezzled  the 
same ;  that,  by  reason  of  the  acts  aforesaid,  appel- 
lant became  and  is  jointly  liable  with  said  John  F. 
Perry,  as  principal  for  the  payment  of  the  amount  of 
money  so  received  and  misappropriated  as  afore- 
said. The  second  paragraph  of  cross-complaint 
contains  substantially  all  of  the  averments  of  the 
first  and  also  alleges  the  execution  of  the  aforesaid 
bond  for  $5,000;  that  said  Perry  resided  as  ad- 
ministrator and  failed  to  account  for  said  funds, 
the  details  relating  to  the  receipt,  deposit,  and  mis- 
use of  which  are  alleged;  that  cross-complainant 
was  only  a  surety  on  said  bond;  that  John  P.  Perry 
was  indebted  to  appellant  when  he  received  said 
trust  funds  and  it  wrongfully  applied  $3,500  of 
said  funds  to  the  payment  of  his  individual  debt, 
and  thereafter  wrongfully  aided  and  abetted  said 
Perry  in  commingling  said  trust  funds  with  his 
own  money  and,  with  knowledge  of  the  character  of 
said  funds,  suffered  and  permitted  him  from  time 
to  time  to  withdraw  the  balance  of  said  funds  for 
his  individual  use  whereby  he  embezzled  the  same. 
The  third  paragraph  is  substantially  the  same  as  the 
second,  except,  that  it  is  averred  that  appellant  is 
a  corporation  duly  organized  under  the  laws  of 
the  State  of  Indiana,  and  is  doing  a  general  banking 
business.  Each  paragraph  of  cross-complaint  prays 
that  appellant  be  held  jointly  liable  with  John  F. 
Perry  as  principal  in  accounting  for  and  paying  the 
amount  due  on  the  trust  fund;  that  the  property 
of  appellant  and  Perry  be  first  exhausted  before 
cross-complainant  is  compelled  to  pay  any  part 
of  the  amount  found  due  the  relator,  Peru  Trust 
Company,  administrator. 
Appellant  demurred  to  the  complaint,   and  to 
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each  paragraph  of  the  oross-complaint  for  in- 
sufficiency of  facts  alleged.  The  demurrers  were 
overruled  and  exceptions  taken.  Issues  were  joined 
on  the  crosS-complaint  by  general  denial.  Appel- 
lant has  waived  any  question  on  the  demurrer 

1.  to  the  complaint  by  failing  to  set  out  the 
demurrer  or  the  substance  thereof  and  by 
failing  to  set  out  any  memorandum  of  objections 
to  the  complaint  as  required  by  the  statute.  How- 
ever, in  so  far  as  the  sufficiency  of  the  facts  relied 
upon  for  a  recovery  is  concerned,  substantially 
the  same  questions  arise  on  the  exceptions  to  the 
conclusions  of  law  that  are  discussed  by  appellant 
in  considering  the  sufficiency  of  the  complaint. 

Most  of  the  facts  relating  to  the  transactions 
involved  are  not  controverted.  The  undisputed 
facts  above  set  out  and  those  alleged  in  the  pleadings 
are  in  substance  stated  in  the  finding  of  facts. 
Omitting  the  formal  and  undisputed  facts  afore- 
said, the  finding  is  in  substance  as  follows:  That 
John  F.  Perry  resigned  as  administrator  on  June 
11,  1914;  his  resignation  was  accepted  by  the  court 
and  on  the  same  day  appellee,  the  Peru  Trust 
Company  was  duly  appointed  administrator  de 
bonis  non  of  the  estate;  that  John  F.  Perry  was 
principal  and  Maryland  Casualty  Company  surety 
on  his  bond  for  $5,000  and  no  part  of  the  funds  of 
the  estate  came  into  the  possession  of  said  surety 
company;  that  John  F.  Perry,  on  June  16,  1911, 
opened  an  account  with  appellant  and  deposited 
$6,000  and  since  then  has  continued  to  have  an 
account  with  appellant;  that  from  June  16, 1911,  to 
October  7,  1912,  he  deposited  and  checked  out  more 
than  $34,000  and  at  the  latter  date  had  to  his 
credit,  $1,039;  that  he  owned  valuable  real  estate  in 
the  town  of  Amboy  where  he  lived  and  where  the  bank 
was  located;  that  on  October  8,  1912,  he  presented 


NOVEMBER  TERM,  1915.  367 

Miami  County  Bank  v.  State,  ex  rel. — 61  Ind.  App.  360. 

to  the  bank,  for  the  purpose  of  obtaining  a  loan,  a 
statement  showing  his  net  assets  to  amount  to 
$15,000;  that  appellant  believed  him  to  be  truthful, 
honest  and  solvent;  that  said  Perry  at  no  time  had 
an  account  with  the  bank  as  administrator;  that  in 
January,  1914,  in  a  proceeding  in  court,  John  P. 
Perry  was  found  to  be  insolvent  and  Millard  F. 
Pearson  was  appointed  receiver  for  his  estate. 
The  facts,  in  regard  to  the  receipt,  deposit  and  dis- 
position of  the  draft  for  $4,250,  are  found  as  alleged 
and  likewise  the  execution  of  the  two  bonds  given 
by  John  F.  Perry;  that  on  April  17,  1913,  John  F. 
Perry  unlawfully  converted  and  appropriated  said 
sum  of  $4,250  to  his  own  use,  and  is  now  insolvent 
and  has  wholly  failed,  neglected  and  refused  to  turn 
over  to  appellee,  the  relator,  any  part  of  said 
funds;  that  appellant  desired  Perry  to  obtain 
possession  of  funds  with  which  he  could  pay  his 
indebtedness  to  the  bank  and  Perry  desired  con- 
trol of  the  money  to  use  in  his  individual  business 
and,  on  April  17, 1913,  appellant  and  Perry,  know- 
ing the  draft  belonged  to  the  estate  of  Fred  M.  Perry, 
deceased,  ^'conspired  and  confederated  together  for 
said  purpose  and  mutually  agreed  that  the  proceeds 
of  such  draft  should  be  by  said  bank  placed  to 
the  credit  of  the  individual  deposit  account  of  said 
Perry  and  pursuant  to  ^aid  agreement,  the  proceeds 
of  said  draft  were  so  deposited  and  $1,944.39 
thereof  was  by  said  bank  applied  on  the  individual 
indebtedness  of  said  Peny  and  the  balance  of  said 
proceeds  were  withdrawn  from  said  bank  and  used 
by  said  Perry  in  his  individual  business."  That 
appellant  with  the  knowledge  aforesaid,  placed  the 
amoimt  of  the  draft  to  Perry's  credit  in  his  indi- 
vidual account  with  the  bank  and  commingled 
it  with  his  individual  funds  and  thereby  enabled  him 
to  withdraw  it  on  his  individual  check  for  his  own 
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use,  and  by  reason  thereof  the  whole  sum  was 
converted  to  his  individual  use  and  squandered; 
that  during  all  said  time  John  F.  Peny  was  making 
deposits  in  said  bank  in  his  personal  account  and 
his  checks  were  honored  by  the  bank;  that  Millard 
F.  Pearson,  Perry's  receiver,  took  into  his  posses- 
sion property  of  Perry  and  reduced  the  same  to 
cash  aggregating  over  $13,000,  of  which  amount 
he  still  has  in  his  possession  $3,500. 

On  the  foregoing  finding  of  facts  the  coiu*t  stated 
its  conclusions  of  law:  (1)  that  Miami  County 
Bank  by  its  acts  became  cotrustee  with  John  F. 
Perry  in  the  management  of  the  assets  of  said 
estate  and  jointly  liable  with  him  as  principal  in 
accounting  for  said  trust  funds;  (2)  that  the  ad- 
ministrator de  bonis  non  ought  to  recover  of  John 
F,  Perry,  Miami  County  Bank,  Ballard  and  Ballard 
and  Maryland  Casualty  Company,  $5,119.12;  (3) 
that  the  property  of  John  F.  Perry  and  Miami 
County  Bank  should  be  first  exhausted  before  resort 
is  had  to  the  property  of  Ballard  and  Ballard  and 
Maryland  Casualty  Company;  (4)  that  the  residue 
be  recovered  as  follows:  one  fifty-first  part  from 
Ballard  and  Ballard  and  fifty  fifty-first  parts  from 
Maryland  Casualty  Company,  but  not  exceeding  the 
amount  of  each  of  said  bonds. 

An  administrator  or  other  i>erson  having  charge 

of  trust  funds  may  deposit  them  in  bank  to  the 

credit  of  his  personal  account  and  check  them  out 

in  the  usual  course  of  business  and  the  bank, 

2.  though  it  has  knowledge  of  the  character 
of  the  funds  so  deposited,  is  not  thereby 
made  liable  to  the  beneficial  or  actual  owners 
of  such  funds,  in  the  absence  of  any  knowledge  on 
its  part  that  the  funds  are  being  misappropriated 
or  misapplied  by  such  trust  officer.  If  the  bank, 
with  knowledge  of.  the  character  of  the  funds  so 
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deposited,  applies  them  to  the  payment  of  the  per- 
sonal debt  of  the  depositor  due  such  bank,  or  know- 
ingly accepts  from  him  payment  of  his  individual 
debt  out  of  such  funds,  or  knowingly  assists,  or  per- 
mits such  depositor  to  misuseor  misapply  such  funds, 
it  may  be  held  liable  therefor  to  the  beneficial  or 
actual  owner  thereof  to  the  amount  of  the  funds  so 
misapplied  or  misused.     The  fact   that  the  bank 

has  knowledge  of  the  character  of  the  funds 
3*    is  an  important   circumstance  which   calls 

for  caution  in  dealing  with,  and  honoring 
checks  upon  such  deposits,  though  such  knowledge 
is  not  sufficient  in  and  of  itself  to  create  liability 
or  to  cause  the  bank  to  require  the  depositor  to 
place  such  funds  in  an  account  separate  and  apart 
from  his  individual  account.  Bundy  v.  Town  of 
MonticeUo  (1882),  84  Ind.  119,  127;  United  States 
Fidelity,  etc.,»Co.  v.  Adoue  &  Lohit  (1911),  104  Tex. 
379,  137  S.  W.  648,  652,  138  S.  W.  383,  37  L.  R.  A. 
(N.  S.)  409,  Ann.  Cas.  1914  B.  667;  Duckett  v. 
National  Mechanics  Bank  (1897),  86  Md.  400, 
38  Atl.  983,  Am.  St.  513;  39  L.  R.  A.  84,  United 
States  Fidelity y  etc.,  Co.  v.  First  Nat.  Bank,  etc. 
(1912),  18  Cal.  App.  437,  123  Pac.  352;  Fidelity 
etc.,  Co.  V.  Rankin  (1912),  33  Okl.  7,  124  Pac.  71; 
Allen  V.  Puritan  Trust  Co.  (1912),  211  Mass. 
409,  97  N.  E.  916,  L.  R.  A.  1915  C  518;  American 
Nat.  Bank  v.  Fidelity,  etc.,  Co.  (1907),  129  Ga. 
126,  68  S.  E.  867,  869,  12  Ann.  Cas.  666;  Town  of 
East  Hartford  v.  American  Nat.  Bank  (1882), 
49  Conn.  539;  United  States  Fidelity,  etc.,  Co.  v. 
PeopUs  Bank  (1913),  127  Tenn.  720;  167  S.  W. 
414;  Fisher  v.  Brown  (1870),  104  Mass.  259,  6  Am. 
Rep.  235;  5  Cyc.  516;  Shepard  v.  Meridian 
Nat.  Bank  (1898),  149  Ind.  532,  546,  48  N.  E. 
346;  McLain  v.  Wallace  (1885),  103  Ind.  662, 
Vol.  61—24 
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6  N.  E.  911;  McEwen  v.  Davis  (1872),  39  Ind.  109, 
114;  Board,  etc.  v.  Newark  City  Nat.  Bank  (1891), 
48  N.  J.  Eq.  51,  21  Atl.  185;  State  Nat.  Bank  v. 
Reilly  (1888),  124  111.  464,  14  N.  E.  657;  Interstate 
Nat.  Bank  v.  Claxton  (1904),  97  Tex.  569,  80  S. 
W.  604,  104  Am.  St.  885,  65  L.  R.  A.  820;  3  R.  C. 
L.  549,  §177,  et  seq. 

The  language  employed  by  the  Supreme  Court 
of  Maryland  in  Duckett  v.  National  Mechanics 
Bank,  supra,  403,  is  appropriate  here:  "There 
can  be  no  dispute  that  as  a  general  principle  all 
persons  who  knowingly  participate  or  aid  in  com- 
mitting a  breach  of  trust  are  responsible  for  the 
money,  and  may  be  compelled  to  replace  the  fund 
which  they  have  been  instrumental  in  diverting. 
Every  violation  by  a  trustee  of  a  duty  which  equity 
lays  upon  him,  whether  wilful  and  fraudulent,  or 
done  through  negligence,  or  arising  through  mere 
oversight  or  forgetfulness,  is  a  breach  of  trust. 
2  Pomeroy,  Eq.  Jurisp.  §1079.  There  is  in  such 
instances  no  primary  or  secondary  UabiUty  as 
respects  the  parties  guilty  of,  or  participating  in 
the  breach  of  trust;  because  all  are  equally  ame- 
nable. *  *  *  If  the  bank  knowingly  aided  and 
participated  in  Clagett's  breach  of  trust,  then  the 
bank  is,  beyond  dispute,  as  responsible  to  the  new 
trustees  as  is  the  defaiilting  trustee  himself.  This 
liability  of  the  bank  depends,  however,  altogether 
upon  the  contingency  that  it  knowingly  aided  the 
trustee,  Clagett,  to  commit  the  default  of  which 
he  was  undeniably  guilty.  If  without  knowledge 
of  Clagett's  misconduct,  or  if  without  sufficient 
notice  to  put  it  on  inquiry  that  would  have  enabled 
it  to  ascertain  that  Clagett  was  mingUng  with  his 
individual  deposits  and  using  as  his  own,  money 
that  the  bank  knew  or.  had  the  means  of  knowing 
was  trust  money;  or  if  the  bank  was  merely  the 
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innocent  agency  through  which,  without  fault 
or  negligence  on  its  part,  Clagett  depleted  the 
trust  estate,  then  it  was  not  guilty  of  aiding  him 
in  misappropriating  the  trust  fund  and  is  not  Uable 
to  restore  it.  *  *  *  It  is  true,  undoubtedly,  that 
a  bank  is  bound  to  honor  the  checks  of  its  customer 
so  long  as  he  has  funds  on  deposit  to  his  credit, 
unless  such  funds  are  intercepted  by  a  garnishment 
or  other  like  process,  or  are  held  under  the  bank's 
right  of  set-off.  It  is  equally  true  that  whenever 
r  money  is  placed  in  bank  on  deposit  and  the  bank's 
officers, are  unaware  that  the  fund  does  not  belong 
to  the  person  depositing  it,  the  bank  upon  paying 
the  fund  out  on  the  depositor's  check,  will  be  free 
from  liability  even  though  it  should  afterwards 
turn  out  that  the  fund  in  reaUty  belonged  to  some- 
one else  than  the  individual  who  deposited  it.  It  is 
immaterial,  so  far  as  respects  the  duty  of  the  bank 
to  the  depositor,  in  what  capacity  the  depositor 
holds  or  possesses  'the  fund  which  he  places  on 
deposit.  The  obligation  of  the  bank  is  simply  to 
keep  the  fund  safely  and  to  return  it  to  the  proper 
person  or  to  pay  it  to  his  order.  If  it  be  deposited 
by  one  as  trustee,  the  depositor  as  trustee  has  the 
right  to  withdraw  it,  and  the  bank,  in  the  absence 
of  knowledge  or  notice  to  the  contrary,  would 
be  bound  to  assume  that  the  trustee  would  appro- 
priate the  money,  when  drawn,  to  a  proper 
use.  Any  other  rule  would  throw  upon  a  bank 
the  duty  of  inquiring  as  to  the  appropriation  made 
of  every  fund  deposited  by  a  trustee  or  other  like 
fiduciary;  and  the  imposition  of  such  a  duty  would 
practically  put  an  end  to  the  banking  business, 
because  no  bank  could  possibly  conduct  business 
if,  without  fault  on  its  part,  it  were  held  account- 
able for  the  misconduct  or  malversations  of  its 
depositors  who  occupy  some  fiduciary  relation  to 
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1 . ^ 

the  fund  placed  by  them  with  the  bank.  In  the 
absence  of  notice  or  knowledge  a  bank  cannot 
question  the  right  of  its  customer  to  withdraw 
funds,  nor  refuse  (except  in  the  instances  already 
noted)  to  honor  his  demands  by  check;  and,  there- 
fore, even  though  the  deposit  be  to  the  customer's 
credit  in  trust,  the  bank  is  under  no  obligation  to 
look  after  the  appropriation  of  the  trust  funds  when 
withdrawn,  or  to  protect  the  trust  by  setting  up  a 
jus  tertii  against  a  demand.  But  if  the  bank  has 
notice  or  knowledge  that  a  breach  of  trust  is  being 
committed  by  an  improper  withdrawal  of  funds, 
or  if  it  participates  in  the  profits  or  fruits  of  the 
fraud,  then  it  will  be  undoubtedly  liable."  In 
Allen  V.  Puritan  Trust  Co.^  supra^  the  supreme 
court  of  Massachusetts  said:  "The  principle  gov- 
erning the  defendant's  liability  is,  that  a  banker 
who  knows  that  a  fund  on  deposit  with  him  is  a 
trust  fund  can  not  appropriate  that  fund  for  his 
private  benefit,  *  *  *  without  being  liable  to 
refund  the  money  if  the  appropriation  is  a  breach 
of  the  trust." 

Neither  paragraph  of  the  cross-complaint  against 

appellant    avers    that    the    surety   company   has 

paid,  or  in  any  way  satisfied  the  demand  of  the 

estate  for  the  funds  for  which  Perry  failed  to 

4.  account  as  administrator.  Without  such 
payment  or  satisfaction  of  the  debt,  the 
surety  company  can  not  avail  itself  of  the  equit- 
able right  of  subrogation.  Its  claim  is  one  of 
indemnity  for  loss  sustained  by  reason  of  its  having 
paid  the  debt  for  which  appellant  was  primarily 
liable  and  which  in  equity  and  good  conscience  it 
should  have  discharged.  The  absence  of  such 
averments  from  the  cross-complaint  renders  it 
insufficient.  Nelson  v.  McKee  (1913),  53  Ind.  App. 
344,  348,  99  N.  E.  447,  101  N.  E.  651;  HinkU  v. 
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Hinkle  (1898),  20  Ind.  App.  384,  389,  50  N.  E. 
829;  Christian  v.  Highlands  (1902),  32  Ind.  App. 
104,  111,  69  N.  E.  266;  Gieseke  v.  Johnson  (1888), 
115  Ind.  308,  309,  17  N.  E.  573;, Howe  v.  White 
(1904),  162  Ind.  74,  83,  69  N.  E.  684;  Hunter  v. 
First  Nat.  Bank  (1909),  172  Ind.  62,  67,  87  N.  E. 
734;  Barnes  v,  Sammons  (1891),  128  Ind.  596, 
600,  27  N.  E.  747;  Goodwin  v.  Davis  (1896),  15 
Ind.  App.  120,  122,  43  N.  E.  881;  Pittsburgh,  etc., 
R.  Co.  V.  German  Ins.  Co.  (1909),  44  Ind.  App.  268, 
87  N.  E.  995;  Fast  v.  State,  ex  rel.  (1915),  182  Ind. 
606,  608,  107  N.  E.  465;  Simmons  v.  Scarborough 
(1907),  129  Ga.  125,  131. 

The  third  paragraph  of  complaint  is  a  suit  upon 

the  $5,000  bond  of  the  defaulting  administrator. 

By  this  paragraph  it  is  sought  to  hold  appellant 

jointly    liable    as    principal    with  John  F.  Perry, 

,  the    defaulting    administrator.      The   bank 

5.  did  not  execute  the  bond  and  is  in  no  way 
liable  on  the  contract.  Appellant's  liability, 
if  it  exists,  is  not  based  on  contract,  but  arises 
from  the  tort  in  which  it  participated  by  the 
wrongful  application  and  misuse  of  the  trust 
funds  deposited  by  Perry  in  the  Miami  County 
Bank.  Under  the  facts  found  by  the  court, 
appellant  may  be  held  liable  as  a  cotrustee  of  the 
trust  funds  deposited  by  Perry,  but  it  became  such 
trustee,  ex  maleficio,  by  its  wrongful  dealing  with 
such  trust  fund  and  not  otherwise.  The  first, 
second  and  third  conclusions  of  law  hold  appellant 
Uable  ex  contractu,  on  the  bond,  including  a  penalty 
authorized  by  statute  against  defaulting  admin- 
istrators in  certain  instances.  §§2981,  2982  Burns 
1914,  §§2458,  2459  R.  S.  1881.  Conceding 
that  the  appellant  is  liable  in  tort  for  its 
wrongful  dealing  with  the  trust  fund,  it  does 
not  follow   that   it   can    be    held    jointly    liable 
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with  the  administrator  in  a  suit,  ex  contractu^ 
upon  the  bond  which  it  did  not  execute.  The 
conclusions  of  law  which  hold  appellant  liable  in 
this  action  as  above  shown  are  therefore  erroneous. 
1  Works'  Practice  §§317-327;  Coddingtony.  Canaday 
(1901),  157  Ind.  243,  244,  61  N.  E.  667;  Indian- 
b^polis,  etc.,  R.  Co.  v.  Ballard  (1864),  22  Ind.  448, 
451;  United  States  Fidelity j  etc.,  Co.  v.  Peoples 
Bank  J  supra;  Cincinnati,  etc.,  B.  Co.  v.  Harris 
(1878),  61  Ind.  290,  291;  Boyer  v.  Tiedeman  (1870), 
34  Ind.  72;  Clark  v.  Lineberger  (1873),  44  Ind.  223. 
Misjoinder  of  causes  of  action  is  not  of  itself  ground 
for  reversal.  §§279,  281  Burns  1914,  §§278,  280 
R.  S.     1881;    Cargar    v.    Fee    (1895),    140    Ind. 

572,  576,  39  N.  E.  93;  Brown  v.  Bernhamer 
6.     (1902),   159  Ind.   538,  540,   65  N.  E.  580. 

''It  is  not  sufficient  that  the  actions  joined 
should  be  on  money  demands,  or  for  the  recpvery 
of  money.  The  demands  must  also  arise  out  of 
contract.  Therefore,  an  action  to  recover  money 
for  a  tort  can  not  be  joined  with  one  to  recover  on  a 
demand  arising  out  of  contract.  This  was  the  rule 
before  the  code  was  enacted.  And  the  code  has 
not  changed  the  rule."  1  Works'  Practice  §327, 
supra.  **  Giving  the  code  its  most  liberal  con- 
struction, it  could  hardly  be  claimed  that  it  author- 
izes the  joinder  of  two  parties  in  ohe  action,  where 
the  judgment  against  one  must  be  for  a  tort  and 
the  other  upon  contract."  1  Works'  Practice 
§317,  supra.  ''The  code  has  not  abolished  the 
distinction  between  actions  sounding  in  tort  and 
those  sounding  in  contract;  nor  can  causes  of 
action  of  the  two  classes  be  joined."  Cincinnati 
etc.,  R.  Co.  V.  Harris,  supra. 

The  case  at  bar  presents  a  question  that  goes 
beyond  the  misjoinder  of  causes  of  action  where 
each  cause  is  against  the  same,  parties,,  for  it  not 
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only  joins  a  suit  upon  a  contract  with  a  suit  sound- 
ing in  tort,  but  it  seeks  to  hold  appellant  liable 
upon  a  contract  to  which  it  is  not  a  party  upon  facts, 
that  at  most,  only  show  a  liability  for  a  wrong 
which  gives  a  right  of  action  in  no  sense  "arising 
out  of  contract". 

Our  conclusions  already  announced  make  it 
unnecessary  to  discuss  the  other  questions  con- 
sidered in  the  briefs  for  the  reason  that  they  are  in 
the  main  controlled  by  the  principles  above  stated. 
The  judgment  is  reversed  with  instructions  to 
sustain  appellant's  motion  for  a  new  trjal  and  for 
further  proceedings  not  inconsistent  with  this 
opinion. 

Note. — Reported  in  112  N.  E.  40.  As  to  liability  of  bank  for 
knowingly  permitting  improper  withdrawal  of  trust  funds,  see  Ann. 
Cas.  1914  B  677;  12  Ann.  Cas.  669.  As  to  applicability  of  deposits 
to  individual  indebtedness  of  depositor  where  word  suggestive  of 
fiduciary  character  in  appended  to  his  name,  see  10  L.,R.  A.  (N.  S.) 
706.  As  to  liabOity  of  bank  for  taking  deposit  of  trust  funds  in  pay- 
ment of  trustee's  debt,  see  52  L.  R.  A.  790.  See,  also,  under  (1) 
4  C.  J.  525,  526;  3  Cyo  168;  (2)  7  C.  J.  633,  644;  5  Cyo  514,  520;  (3) 
7  C.  J.  646;  5  Cyo  516;  (4)  37  Cyc  406;  (5)  9  Cya  386;  (6)  1  C.  J. 
1,086;  23  Cyc  415. 


Toledo,  St.  Louis  and  Western  Railroad  Com- 
pany V.  Cowan. 

[No.    8,926.     Filed    March    29,    1916.] 

1.  Master  anh  Servant. — Employer's  LiabUUy  Act. — Railroad 
Employes.^The  Employer's  Liability  Act  of  March  4,  1893  (§8017 
Bums  1914,  Acts  1893  p.  294),  applies  only  to  that  class  of  railroad 
employes  whose  duties  expose  them  to  x)eculiar  hazards  incident 
to  the  use  and  operation  of  railroad  engines  and  trains,  and  whose 
injuries  are  caused  thereby;  hence  an  employe  of  a  railroad  com- 
I>any  engaged  to  break  coal  at  a  dock,  and  who  was  injured  in  the 
course  of  his  employment  by  the  falling  of  the  door  of  a  standing 
dump  coal  car  which  was  being  unloaded,  was  not  within  the 
provisions  of  the  act.     p.  378. 

2.  Master  *  and  Servant. — Injuriea  to  Railroad  Employe, — Conv' 
plaint. — Sufficiency. — ^A  complaint  for  injuries  to  an  employe 
of  a  railroad  company  though  claimed  to  state  a  cause  of  action 
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under  $8017  Bums  1914,  Acta  1893  p.  294,  is  suffioient  on  de- 
murrer if  it  states  a  cause  of  action  either  under  the  statute  or  at 
common-law.     p.  381. 

3.  Master  and  Servant. — Injuries  to  Servant. — Complaint.— Causal 
Connection. — ^A  complaint  for  injuries  to  a  servant,  to  be  good  as 
a  common-law  action  must  show  a  causal  connection  between  the 
negligence  charged  and  the  injury  complained  of.     p.  381. 

4.  Master  and  Servant. — Injuries  to  Servant. — Unsafe  Appliances, 
—Complaint. — Knowledge  of  Defect. — ^A  complaint  to  enforce  the 
master's  common-law  liability  for  injuries  to  a  servant,  and  based 
on  the  master's  neglect  with  respect  to  safe  appliances,  or  a  safe 
place  to  work,  must  aver  knowledge,  actual  or  constructive,  on 
the  part  of  the  master  and  wont  of  knowledge  on  the  part  of  the 
injured  servant!  p.  381. 

5.  Master  and  Servant. — Injuries  to  Servant, — Assumption  of 
Risk. — ^As  ageneral  rule  under  thecommon  law,  the  servant  assumes 
the  risk  of  defects  or  dangers  of  which  he  has  knowledge  or  of  which 
he  could  have  had  knowledgebytheexerciseof  ordinary  care.  p.  381. 

6.  Master  and  Servant. — Injuries  to  Servant. — Fellow  Servant. — 
Complaint. — ^Under  the  common  law,  in  a  servant's  action  for 
personal  injuries  caused  by  the  negligence  of  another  in  the  employ 
of  the  common  master,  the  complaint  must  show  affirmatively 
that  the  negligent  employe  was  not  the  fellow  servant  of  plaintiff 
and  it  must  appear  that  he  was  in  the  discharge  of  a  duty  which 
the  master  owed  to  plaintiff,    p.  382. 

From  Fountain  Circuit  Court;  7.  E.  Schoonover^ 
Judge. 

Action  by  John  M,  Cowan  against  the  Toledo, 
St.  Louis  and  Western  Baikoad  Company.  From 
a  judgment  for  plaintiff,  the  defendant  appeals. 
Reversed. 

Charles  G.  Guenther^  Braden  Clark^  Geddes  Van 
Brunt  and  Clarence  Brown,  for  appellant. 

Forrest  E.  Ldvengood  and  Valentine  E.  Livengood, 
for  appellee. 

HoTTEL,  J. — This  is  an  appeal  from  a  judgment  in  . 
appellee's  favor  for  $450.  The  complaint  is  in  one 
paragraph.  A  demurrer  thereto  for  want  of  facts 
was  overruled,  and  this  ruling  and  the  ruling  of 
the  court  on  appellant's  motion  for  new  trial  are 
relied  on  for  reversal  and  presented  for  our  determi- 
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nation.  Briefly  stated,  the  allegations  of  the 
complaint  are  in  substance,  as  follows:  Appellant 
is  a  corporation  and  controls  and  operates  a  rail- 
road running  through  Vermillion  County,  Indiana, 
and  in  the  operation  thereof  owns  a  coal  dock 
located  about  one  mile  east  of  the  town  of  Cayuga 
in  said  county.  On  November  6,  1909,  appellee 
was  in  the  employ  of  appellant,  working  at  said 
coal  dock  in  breaking  coal  and  such  other  work 
as  he  was  ordered  and  directed  to  do  by  the  engineer 
who  had  the  control  of  the  engine  and  the  operation 
of  the  same  at  the  coal  dock.  On  said  date, 
appellee  was  breaking  coal  that  was  being  unloaded 
at  the  dock  by  means  of  trap  doors  in  the  bottom 
of  the  coal  cars.  The  engineer  in  charge  of  the 
work  was  in  the  employ  of  appellant  and  was  super- 
intending and  managing  the  work  for  appellant 
and  appellee  was  subject  to  the  orders  and  direc- 
tions of  such  engineer  and  was  required  to  obey  his 
orders.  Appellant  carelessly  and  negligently  per- 
mitted the  chain  which  held  up  one  of  the  trap 
doors  to  become  and  remain  broken  and  defective, 
so  that  the  door  would  not  remain  raised  and 
fastened  after  coal  was  emptied  from  the  car,  and 
the  engineer,  whose  duty  it  was  to  see  that  the  car 
was  in  proper  shape  and  the  door  closed,  instructed 
and  ordered  appellee  to  get  under  the  door  and 
hold  it  up  while  he,  the  engineer,  mended  and 
repaired  the  broken  chain.  In  compliance  with 
the  order,  plaintiff  got  under  the  door  and  raised  it 
up  and  held  it  until  the  engineer  told  him  that  it 
was  all  right  and  safe  and  that  he  could  safely  go  to 
work,  and  under  said  instructions  and  orders 
and  with  the  assurance  of  the  engineer  that  the 
chain  was  fixed  and  the  place  safe,  which  he  believed 
to  be  true,  he  proceeded  with  his  work  of  breaking 
coal,  when  the  defendant  by  its  engineer  carelessly 
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and  negligently  by  some  means  broke  '^said  wire 
and  let  said  trap  door  fall  upon  him/'  Here  follows 
a  description  of  the  nature  and  extent  of  appellee's 
injuries,  etc. 

It  is  insisted  by  appellant  that  the  complaint 

does  not  state  a  cause  of  action  under  the  second 

subdivision  of  the  Employer's  Liability  Act 

1,  of  March  4,  1893  (Acts  1893  p.  294,  §8017 
Bums  1914),  because  the  allegations  thereof 
show  that  plaintiff,  at  the  time  of  injury,  was  not 
engaged  in  train  service  or  exposed  to  the  hazards 
of  train  operation;  that  it  does  not  state  a  cause  of 
action  under  the  common  law,  (1)  because  it  shows 
that  appellee  and  appellant's  foreman  or  engineer 
were  fellow  servants,  and  (2)  because  it  fails  to 
show  that  appellee  did  not  assume  the  risk  which 
resulted  in  his  injury.  Appellee,  in  effect,  concedes 
appellant's  contention  that  the  complaint,  to  be 
sufficient  under  the  second  subdivision  of  the  Em- 
ployer's Liability  Act,  supra^  must  show  that 
appellee's  injuries  resulted  from  a  hazard  incident 
to  the  use  or  operation  of  a  train,  but  insists  that 
it  is  sufficient  under  either  the  first  subdivision, 
or  the  latter  part  of  the  fourth  subdivision,  of  said 
act,  and  sufficient  under  the  common  law.  Appellee 
relies  on  the  cases  of  Baltimore^  etc.  R.  Co.  v.  Walker 
(1908),  41  Ind.  App.  588,  84  N.  E.  730;  Cleveland, 
etc.,  R.  Co.  V.  Beale  (1908),  42  Ind.  App.  588,  86 
N.  E.  431;  and /ndiana  Union  Traction  Co.  v.  Long 
(1911),  176  Ind.  532,  96  N.  E.  604,  as  supporting 
his  contention  that  his  complaint  is  sufficient  under 
the  first  subdivision  of  said  act,  and  on  the  cases 
of  Indianapolis  Union  R.  Co.  v.  Hovlihan  (1901), 
157  Ind.  494,  498,  60  N.  E.  943;  and  on  Thacker 
V.  Chicago,  etc.,  R.  Co.  (1902),  159  Ind.  82,  64  N.  E. 
605,  59  L.  R.  A.  792,  that  his  complaint  is  good 
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under  the  latter  part  of  the  fourth  subdivision  of 
such  act«. 

The  two  Appellate  Coiirt  cases  were  decided  since 
the  decision  in  the  case  of  Bedford  Quarries  Co.  y. 
Bough  (1907),  168  Ind.  671,  80  N.  E.  529, 14  L.  R.  A. 
(N.  S.)  418,  in  which  the  Supreme  Court  first 
declared  the  act,  supra^  unconstitutional  as  to  all 
corporations  other  than  railroad  corporations,  but 
were  decided  before  the  more  recent  cases,  herein- 
after cited,  which  restrict  the  application  of  the 
statute  as  hereinafter  indicated,  and  it  seems  that 
no  question  was  raised  in  either  of  the  Appellate 
Court  cases  as  to  the  application  of  the  statute  and 
the  court  held  the  complaint  sufficient  thereunder. 
However,  the  residt  in  those  cases  would  have  been 
the  same  whether  the  respective  complaints  therein 
being  considered  had  been  tested  by  the  statute 
or  the  common  law,  because  such  subdivision  of  the 
statute  does  no  more  than  reenact  the  common 
law  on  the  subject  involved.  Indiana  Union 
Traction  Co.  v.  Long,  supra.  The  case  of  Indian^ 
apolis  Union  R.  Co.  v.  Houlihan^  supra^  which  in- 
volved the  sufficiency  of  a  pleading  under  the 
second  clause  of  the  fourth  subdivision  of  the 
act  was  decided  before  the  case  of  Bedford  Quarries 
Co.  V.  Bough,  supra,  and  the  later  cases  placed  on 
such  act  the  restricted  construction.  However, 
appellee  could  gain  nothing  in  this  case  by  having 
his  complaint  tested  under  such  second  clause 
of  the  fourth  subdivision  of  the  act  because,  as  was 
said  in  Thacker  v.  Chicago,  etc.,  R.  Co.,  supra, 
cited  by  appellee,  said  clause  of  the  act  is  not  as 
broad  as  the  common  law  and  hence  a  complaint 
good  under  it  would  necessarily  be  good  under  the 
common  law.  It  now  seems  to  be  settled  that  the 
benefits  of  the  act,  supra,  are  not  to  be  extended  to 
lall  railroad  employes,  or  to  any  class  of  employes 
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other  than  ''those  whose  duties  expose  them  to  the 
peculiar  hazards  incident  to  the  use  and  operation 
of  raUroads''.  In  other  words,  the  act  has  been 
construed  as  designed  exclusively  for  the  benefit  of 
those  who  are,  in  the  course  of  their  employment, 
exposed  to  the  particidar  hazards  incident  to  the 
use  and  operation  of  railroad  engines  and  trains, 
and  whose  injuries  are  caused  thereby.  Rickey  v. 
Cleveland,  etc.,  R.  Co.  (1911),  176  Ind.  542,  96 
N.  E.  694,  47  L.  R.  A.  (N.  S.)  121;  Chicago,  etc., 
R.  Co.  V.  Lain  (1914),  181  Ind.  386,  394,  103  N.  E. 
847;  Indianapolis  Traction,  etc.,  Co.  v.  Kinney 
(1909),  171  Ind,  612,  85  N.  E.  954,  23  L.  R.  A. 
(N.  S.)  711;  Cleveland,  etc.,  R.  Co.  v.  Poland  (1910), 
174  Ind.  411,  91  N.  E.  594,  92  N.  E.  185.  The 
Supreme  Court  held  that  this  restricted  construc- 
tion was  necessitated  to  prevent  the  act  ^^from 
offending  against  the  prohibition  of  our  Constitu- 
tion against  special  and  class  legislation."  Rickey 
V.  Cleveland,  etc.,  R.  Co.,  supra.  It  follows  that 
such  construction  applies  to  the  act  in  its  entirety, 
rather  than  to  any  particular  subdivision  thereof, 
as  appellee's  contention  would  imply. 

Under  the  facts  of  this  case,  as  shown  by  the 
complaint,  appellee  was  employed  to  break  coal 
at  one  of  appellant's  coal  docks,  and  to  do  such 
other  work  as  appellant's  engineer  might  direct. 
While  breaking  coal,  appellee  was  injured  by  a 
falling  door  on  a  dump  coal  car  that  was  being 
unloaded  at  such  coal  dock.  The  engineer  by 
some  means  broke  the  wire  and  let  the  door  fall. 
When  injured,  appellee  was  doing  nothing  in  con- 
nection with  the  operation  of  a  train,  nor  did  his 
injury  result  either  directly  or  indirectly  from  any 
hazard  incident  to  the  operation  of  a  train,  switch 
engine,  or  the  movement  of  any  car  on  appellant's 
railroad.     It  follows,  under  the  authorities  cited. 
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that  appellee  has  failed  to  state  a  cause  of  action 
under  said  statute.  If,  however,  such  complaint 
states  facts  sufficient  to  show  a  cause  of  action, 
either  under  the  statute  or  common  law,  it  must  be 
held     sufficient     against     demurrer.     Pitts- 

2.  hurghf  etc.,  R.  Co.  v.  Rogers  (1910),  45  Ind. 
App.  230,  87  N.  E.  28.     We  therefore  next 

inquire  whether  such  complaint  states  a  cause  of 
actionr  under  the  common  law.     It  charges 

3.  that    appellant    carelessly    and    negligently 
permitted  the  chain  which  held  up  the  trap 

door  to  become  and  remain  broken  and  defective, 
but  there  is  no  causal  connection  alleged,  or  shown, 
between  such  negligence  and  appellee^s  injury. 
On  the  contrary,  the  averments  affirmatively 
show  that  appellant's  engineer,  with  appellee's 
assistance,  mended  and  repaired  such  chain. 

4.  Furthermore,  if  such  causal  connection  were 
shown  the  complaint  does  not  aver  that  ap- 
pellee did  not  have  knowledge  of  the  broken  and  de- 
fective condition  of  the  chain,  but,  on  the  contrary, 
it  impliedly  shows  that  he  knew  of  its  condition 
and  assisted  the  engineer  in  repairing  it.  Where 
a  cause  of  action  is  based  on  the  master's  neglect 
with  resi>ect  to  safe  appliances,  or  a  safe  place  to 
work,  knowledge,  actual  or  constructive,  on  the 
part  of  the  master  and  want  of  knowledge  on  the 
part  of  the  injured  servant  are  essential  averments. 
Bennett  v.  Evansville,  etc.^  R.  Co.  (1912),  177  Ind. 
463,  468,  470,  96  N.  E.  700,  40  L.  R.  A.  (N.  S.) 
963;  New  Kentucky  Coal  Co.  v.  Albani  (1895),  12 
Ind.  App.  497,  40  N.  E.  702;  Acme  Bedford  Stone 
Co.  V.  McPhetridge  (1905),  35  Ind.  App.  79,  73 
N.  B.  835;  Creamery ^  etc.,  Mfg.  Co.  v.  Hotsenpiller 
(1900),  24  Ind.  App.  122,  56  N.  E.  250.     While 

it  is  the  duty  of  the  master  to  furnish  safe 

5.  appliances,  and  a  safe  place  to  work,  the 
servant   nevertheless   assumes    the   risk    of 
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defects  or  dangers  of  which  he  has  knowledge  or  of 
which  he  could  have  had  knowledge  by  the  exercise 
of  ordinary  care,  except  in  certain  cases,  which  for 
the  purposes  of  this  case,  need  not  be  noticed. 
Lake  Shore,  etc.,  R.  Co.  v.  Johnson  (1909),  172  Ind. 
548,  88  N.  E.  849;  Bennett  v.  Evansville,  etc.  R.  Co. 
supra;  Indianapolis,  etc.,  Transit  Co.  v.  Foreman 
(1904),  162  Ind.  85,  69  N.  E.  669,  102  Am.  St.  185; 
Chicago,  etc.,  R.  Co.  v.  Glover  (1900),  154  Ind.  584, 
57  N.  E.  244.  There  is  no  averment  that  such 
engineer  negligently  and  carelessly  repaired,  or 
failed  to  repair,  such  chain  and  knowing  that  it  was 
not  repaired  and  made  safe,  he  carelessly  and  negli- 
gently directed  appellee  to  proceed  with  his  work, 
giving  him  no  knowledge  or  warning  of  the  unsafe 
condition  in  which  he,  the  engineer,  had  left  such 
chain  and,  so  far  as  the  complaint  shows,  the 
engineer  was  warranted  in  assuring  appellee  that 
the  defect  in  the  chain  had  been  fixed,  and  that 
''it  was  all  right  and  safe  and  that  he  coidd  safely 
go  to  work."  Indeed,  the  complaint  impliedly 
proceeds  on  the.  theory  that  such  chain  was  in  fact 
repaired  and  that,  after  repairing  it  and  telling 
appellee  that,  it  was  repaired,  appellanVs  engineer 
by  some  means  broke  ^^said  wire  and  let  said  trap 
door  fall,**  etc.  What  such  wire  had  to  do  with  the 
defective  chain  or  the  repair  thereof,  or  with  the 
trap  door  is  not  shown,  except  that  when  the 
engineer  broke  it  the  trap  door  fell  and  injured 
appellee.  The  breaking  of  such  wire  may  have 
been,  and  apparently  was  an  act  in  no  way  con- 
nected with  repairing  the  chain. 

''In  an  action  at  common  law  against  a  master  to 

recover  damages  in  favor  of  a  servant  caused  by  the 

negligence  of  another  in  the  employ  of  the 

6.  common  master,  the  complaint  must  show 
by  afi&rmative  averments  that  the  negligent 
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employe  was  not  the  fellow  servant  of  the  person 
injured.  To  render  a  master  liable  in  such  a  case 
it  must  appear  that  the  negligent  employe  was  in 
the  discharge  of  a  duty  which  the  master  owed  to 
the  injured  servant."  Wallace  v.  Thompson  (1912), 
49  Ind.  App.  211,  216,  97  N.  E.  26,  and  cases  cited. 
The  complaint  under  consideration  does  not  show 
what  the  engineer  was  doing  when  he  broke  the 
wire  in  question.  The  averments  may  be  sufficient 
to  show  that,  in  repairing  the  chain  and  in  direct- 
ing appellee,  he  was  acting  as  and  for  the  master, 
but  an  employe  may  act  in  a  dual  capacity,  viz., 
as  his  master's  representative  and  as  his  servant. 
Southern  Ind.  R.  Co.  v.  Harrell  (1904),  161  Ind. 
689,  68  N.  E.  262,  63  L.  R.  A.  460;  Indiana  Union 
Traction  Co.  y.  Pring  (1908),  41  Ind.  App.  247, 
83  N.  E.  733. 

The  controlling  consideration  in  determining 
whether  an  employe  in  a  given  case  was  a  vice 
principal  in  respect  to  the  negligent  act  charged 
against  him  as  resulting  in  injury  to  another 
employe  of  the  common  master  is,  not  his  compara- 
tive rank,  not  his  authority  to  command,  and  not 
his  authority  to  employ  and  discharge  the  servants 
working  under  him,  but  whether  he  was,  at  such 
time,  a  representative  of  the  master  performing  a 
duty  which  the  master  could  not  delegate  to 
another.  Southern  Ind.  R.  Co.  v.  Harrell^  supra. 
Conceding  that  in  repairing  the  chain,  the  engineer 
was  doing  the  master's  work,  as  before  stated,  it 
appears  from  the  averments  of  the  complaint  that 
such  work  was  completed  before  appellee  was 
injured,  and  it  is  impossible  for  the  court  to  know 
from  such  averments  what  such  engineer  was  doing 
when  he  negligently  broke  the  wire  and  let  the  door 
fall  on  appellee,  which  is  the  negligence  alleged  to 
have  caused  appellee's  injury,   and   hence,   it  is 
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impossible  for  the  court  to  know  from  such  aver- 
ments whether  such  engineer  wspS  at  such*  time 
doing  the  master's  work  or  a  servant's  work.  For 
the  reasons  indicated,  we  are  constrained  to  hold 
that  the  trial  court  erred  in  overruling  the  demurrer 
to  the  complaint. 

The  only  remaining  questions  relate  to  the 
grounds  of  the  motion  for  a  new  trial  which 
challenge  the  verdict  of  the  jury  as  not  being 
sustained  by  sufficient  evidence,  and  as  being 
contrary  •  \o  law.  As  these  questions  will  not 
likely  arise  again  we  do  not  deem  it  necessary  to 
consider  them.  For  error  in  overruling  appellant's 
demurrer  to  the  complaint,  the  judgment  is  re- 
versed with  instructions  to  the  court  below  to 
sustain  said  demurrer  and  for  further  proceedings 
not  inconsistent  with  this  opinion. 

Note. — Reported  in  112  N.  E.  23.  As  to  what  is  "accident  arising 
out  of  and  in  course  of  employment"  within  Employer's  Liability 
Act,  see  Ann.  Cas.  1914  D  1284.  As  to  constitutionality,  applica- 
tion and  effect  of  Federal  Employer's  Liability  Act,  see  47  L.  R.  A. 
(N.  S.)  38;  L.  R.  A.  1915  C  47.  For  a  discussion  of  employes  within 
meaning  of  statute  abrogatory  fellow  servant  doctrine  as  to  employes 
of  raih-oads,  see  11  Ann.  Cas.  924;  17  Ann.  Cas.  514.  See,  also, 
under  (1)  26  Cyc  1360;  (3)  26  Cyc  1389;  (4)  26  Cyo  1390, 1397, 1399; 
(5)  26  Cyc  1196;  (6)  26  Cyc  1394. 


Coffin  et  al  v.  Pfau  et  al. 

[No.  9,429.     Filed  March  29,  1916.] 

1.  Judgment. — Revipol. — Execution, — ^Under  §717  Bums  1914, 
§675  R.  S.  1881,  providing  that  after  the  lapse  of  ten  years  from  the 
entry  of  judgment,  or  the  issuing  of  an  execution,  an  execution 
can  be  issued  only  upon  leave  of  court,  upon  motion,  upon  ten 
days'  personal  notice  to  the  adverse  party,  etc.,  it  is  not  contem- 
plated that  the  proceeding  shall  be  commenced  by  a  pleading  in 
the  nature  of  a  complaint,  but  simply  by  a  motion  to  be  heard 
by  the  court  in  a  summary  way.    p.  386. 

2.  Appeal. — Revival  of  Judgment. — Assignment  qf  Errors. — ^A 
motion  for  execution  upon  a  judgment  after  the  lapse  of  ten  years 
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can  not  be  made  the  basis  for  an  assignment  of  errors  challenging 
its  sufficiency  for  want  of  facts,  p.  387. 
3.  Appeal. — Assignment  of  Errors. — Jdnt  Assigntnents, — ^A  joint 
assignment  of  errors,  to  present  any  question,  must  be  foimded 
upon  a  ruHng  against  all  of  the  appellants,  and  of  which  all  of  them 
have  a  right  to  complain,     p.  387. 

Prom  Porter  Circuit  Court;  A.  D.  Bartholomew^ 
Judge. 

Action  by  Pauline  M.  Pfau  and  another  against 
Emma  D.  Coffin  and  others.  From  a  judgment 
for  plaintiffs,  this  appeal  is  prosecuted.      Affirmed. 

Knight  &  Brown  and  Gavit  &  Hall^  for  appellants. 
Frank  B.  Patiee,  for  appellees. 

MoRAN,  J. — Prior  to  June  29,  1899,  a  tract 
of  land  platted  into  lots  as  a  part  of  Boiling  View 
Addition  to  the  town  of  Crown  Point,  Indiana, 
became  the  subject-matter  of  litigation  as  to  the 
title  and  the  validity  of  certain  liens  assessed 
against  the  same.  As  a  result  of  the  litigation, 
appellee  Pauline  M.  Pfau  recovered  a  judgment 
on  the  date  mentioned  in  the  sum  of  $14,875.15, 
against  the  Aetna  Iron  and  Steel  Works,  and  a 
decree  of  foreclosure  of  a  trust  deed  executed  by  it 
on  the  foregoing  real  estate  to  secure  the  payment 
of  certain  bonds  held  by  appellee  Pauline  M.  Pfau 
in  the  amount  of  said  judgment.  On  November 
6,  1911,  appellee  Pauline  M.  Pfau  and  J.  Louis 
Pfau,  her  husband,  brought  a  proceeding  to  revive 
the  judgment  and  decree  of  foreclosure,  and  that 
an  execution  and  order  of  sale  be  directed  to  the 
clerk  of  the  Lake  Circuit  Court;  the  judgment  and 
decree  of  foreclosure  having  been  taken  in  the 
Porter  Circuit  Coiirt  where  the  cause  had  been 
vanned,  appellants  contested  the  right  of  appellee 
to  have  the  judgment  aad  decree  of  foreclosure 
revived.  On  June  4,  1913,  on  issues  being  joined 
Vol.  61— r25 
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and  the  cause  submitted,  judgment  was  entered  in 
favor  of  appellees  on  conclusions  of  law  rendered 
on  facts  specially  found  by  the  court.  From  this 
judgment,  this  appeal  is  prosecuted  by  appellants. 

The  errors  relied  on  for  reversal  are:  (1)  The 
petition  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action;  (2)  the  petition  does  not 
state  facts  sufficient  to  authorize  the  court  in 
granting  any  relief  whatever;  (3)  overruling  ap- 
pellant's demurrer  to  appellee's  petition;  (3a) 
sustaining  of  appellee's  demurrer  to  appellants' 
plea  in  abatement ;  (4)  error  in  overruling  appellants' 
motion  for  a  new  trial;  and  (5)  error  in  stating 
each  of  the  conclusions  of  law.    . 

Appellees  very  earnestly  insist  that  the  state  of 
the  record  is  such  that  no  questions  are  presented  for 
review  upon  the  merits  of  the  cause  for  numerous 
reasons.  It  is  insisted  that  certain  named  parties 
against  whom  judgment  was  rendered  are  not 
named  as  appellants,  and  that  parties  who  were 
defendants  to  the  petition,  and  against  whom 
judgment  was  rendered,  are  named  as  appellees 
when  they  should  be  named  as  appellants.  In 
this  respect,  there  is  much  confusion  in  the  record. 
It  discloses  two  assignments  of  error.  Some  of 
the  parties  named  as  appellees  in  one  assignment 
of  ^rror  are  named  as  appellants  in  the  other. 
The  conclusion  we  have  reached,  however,  makes 
it  unnecessary  to  pass  upon  this  question. 

The   relief   sought   by   appellees   was  statutory 

and   so  regarded   by   both   parties.     The  statute 

relied  upon  provides  that  after   the  lapse 

1.     of  ten  years  from  the  entry  of  judgment,  or 

the  issuing  of  an  execution,   an  execution 

can   be  issued  only   upon  leave   of  courts   upon 

motion,   upon   ten   days^   personal  notice  to  the 
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adverse  party,  etc.   §717  Burns  1914,   §675 

2.  R.  S.  188L  It  has  been  held  that  a  plead- 
ing in  the  nature  of  a  complaint  is  not  con- 
templated by  our  practice  under  this  statute;  simply 
a  motion  to  be  heard  byjthe  court  in  a  summary  way, 
which  can  not  be  jnade  the  basis  of  an  assignment 
of  error  as  sought  in  this  case.  Plough  v.  Reeves 
(1870),  33  Ind.  181;  Jaseph  v.  Schnepper  (1891), 
1  Ind.  App.  154,  27  N.  E.  305;  Van  Devanter  v. 
Nixon  (1892),  5  Ind.  App.  304,  31  N.  E.  203. 
In  Conner  v.  Neff  (1891),  2  Ind.  App.  364,27  N.  E. 
645,  Beinhard,  J.,  speaking  for  the  court  made 
use  of  the  following  language:  ,  "The  proceeding 
is  in  the  nature  of  a  scire  facias  to  revive  a  judg- 
ment. Such  a  writ,  at  common  law,  issued  only 
out  of  the  court  where  the  record  was.  The 
statute  has  not  changed  the  rule.  While  the  pro- 
ceeding is  for  some  purposes  regarded  as  an  action, 
it  is  not  considered  as  a  new  suit,  but  the  con- 
tinuation of  an  old  one.'' 

As  we  have   said,   there   are   two   assignments 

of  error  in  the  record,  one  of  the  same  is  copied 

into  appellants'  brief,  and  relied  upon  by 

3.  appellants   to   present   the   questions   upon 
which  they  seek  a  reversal  of  this  judgment. 

The  assignment  of  errors  discloses  that  eighteen 
appellants  joined  therein,  and  alleged  that  there  was 
manifest  error  in  the  record.  Specifications  Nos. 
3  and  3a  of  the  assignment  of  errors  refer  to  errors 
as  made  against  a  part  of  appellants  only,  and 
8i>ecifications  Nos.  4  and  5,  namely,  error  in 
overruUng  the  motion  for  a  new  trial  and  error  in 
stating  each  conclusion  of  law  are  made  on  behalf 
of  all  of  the  appellants,  but  are  based  on  rulings 
made  against  a  part  of  appellants  only,  who  ex- 
cepted thereto,  that  is,  seven  of  appellants  moved 
for  a  new  trial,  and  excepted  to  the  action  of  the 
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court  in  overruling  the  same.  This  is  true  like- 
wise as  to  the  exceptions  taken  to  the  conclusions 
of  law  rendered  by  the  court  upon  the  facts  specially 
found.  Neither  of  these  specifications  presents 
for  consideration  a  revicT^  of  the  action  of  the 
trial  court  in  the  respect  sought..  It  was  necessary 
''that  each  paragraph  or  specification  of  error, 
in  such  joint  assignment,  should  be  founded  upon 
a  ruling  agaii^st  all  appellants,  and  of  which  all  of 
them  had  a  right  to  complain,  or  it  would  not  be 
good  as  to  any  of  them."  Orten  v.  Tilden  (1887), 
110  Ind.  131,  10  N.  E.  936.  See,  also,  Boyd  v. 
Pfeiffer  (1884),  95  Ind.  599;  Hinkle  v.  Shelley 
(1885),  100  Ind.  88;  Bobbins  v.  Magee  (1884),  96 
Ind.  174;  Towell  v.  Hollweg  (1881),  81  Ind.  154; 
Sparklin  v.  Wardens,  etc.  (1889),  119  Ind.  «35, 
22  N.  E.  8;  Arbuckle  v.  Swim  (1890),  123  Ind. 
208,  24  N.  E.  105;  Irey  v.  Mater  (1893),  134  Ind. 
238,  33  N.  E.  1018;  Medical  College,  etc.  v.  Com- 
mingore  (1895),  140  Ind.  296,  39  N.  E.  744.  A 
joint  assignment  of  error  is  governed  by  the  same 
rule  as  that  of  a  complaint  in  the  trial  court, 
and  must  be  good  as  to  all  who  join  in  the  same 
or  will  be  good  as  to  none.  Hayes  v.  Johnson 
(1914),  56  Ind.  App.  238,  105  N.  E.  164;  Ditton  v. 
Hart  (1911),  175  Ind.  181,  93  N.  E.  961;  Orten  v. 
Tilden,  supra. 

Finding  no  available  error  presented  by  the 
record,  judgment  is  affirmed. 

Per  Curiam. — Since  the  decision  of  this 
cause  on  appeal,  and  within  the  term,  it  was  made 
to  appear  that  after  its  submission,  and  before  deci- 
sion here,  appellee  J.  Louis  Pfau  died.  It  is  there- 
fore ordered  that  the  judgment  be  affirmed  as  of 
the  date  of  the  submission  of  the  cause. 

Note. — Reported  in  112  N.  E.  21.  As  to  revival  of  jud^rments, 
see  133  Am.  St.  61.  See;  also,  under  (1)  17  Cyc  102S,  1030;  23  Cyo 
1449;  (2)  3C.  J.  1366;  (3)  3  C.  J;  1352;  2  Cyo  1003. 
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The  Pittsburgh,  Cincinnati,  Chicago  and  St. 
Louis  Railway  Company  v.  Lamm. 

[No.  8,824.    FUed  March  30, 1916.] 

1.  CouBTS. — Records, — Correction  Nunc  Pro  Tunc. — The  minute 
on  the  court's  bench  docket,  ''instructions  as  given  and  refused 
filed,"  was  a  sufficient  memorandum  to  authorize  a  correction  of 
the  record  nunc  pro  tunc  so  as  to  affirmatively  show  that  the 
instructions  given  and  refused  were  filed,    p.  301. 

2.  CoTTBTB. — Records, — Correction  Nunc  Pro  Tunc, — Though  a 
jMirty  by  mistake  to  his  detriment  had  the  clerk  change  his  correct 
entry  made  from  the  court's  minutes,  he  was  not  thereby  precluded 
from  the  right  to  a  correction  nunc  pro  tunc  to  have  the  record 
speak  the  truth,  in  the  absence  of  anyone  having  been  misled,  p.  391. 

3.  Railroads. — Change  of  Or  ode, — Liability  to  Abutting  Owners. — 
Qenerally  a  railroad  company  may  improve,  rei>air,  or  change,  its 
roadbed,  or  raise  or.  lower  its  grade,  without  liability  to  respond 
in  damages  to  an  abutting  property  owner,  unless  the  change  is 
made  in  a  careless  and  negligent  manner,    p.  393. 

4.  Pleading — Complaint. — Theory, — ^When  the  theory  of  acomplaint 
is  clearly  outlined,  it  must  be  sufficient  on  that  theory  when  tested 
by  demurrer,    p.  395. 

5.  Appeal. — Review. — Theory  of  Complaint, — ^Where  the  'predomr 
inating  theory  of  a  complaint  is  imcertain,  the  court  on  appeal 
will  follow  the  theory  adopted  in  the  trial  court,  p.  395. 

6.  Railroads. — Change  of  Grade. — Damages  from  Negligent  Work. — 
Complaint. — ^Where  the  complaint,  in  an  action  for  damages  to 
plaintiffs  property  by  the  raising  of  defendant's  railroad  grade, 
alleged  among  other  elements,  that  defendant  built  its  embank- 
ment so  that  clay  would  wash  therefrom  onto  the  lawn  of  plain- 
tiff, such  allegation  being  so*  pleaded  as  to  entitle  plaintiff  to  re- 
cover therefor,  and  damages  for  such  element  being  -pBXt  of  relief 
demanded,  rendered  the  complaint  good  as  against  demurrer  for 
want  of  facts,    p.  396. 

7.  Railroads. — Change  of  Grade. — Liability  for  Damages, — Con- 
sequential, incidental  and'  unavoidable  annoyances,  not  the  result 
of  negligent  or  careless  operation  of  a  railroad,  do  not  constitute 
an  actionable  nuisance;  nor  does  increased  inconvenience  from 
noise,  smoke  and  cinders,  caused  by  the  raising  of  a  railroad  grade, 
not  due  to  improper  constnictoin  or  negligent  operation,  afford 
any  ground  for  recovery,    p.  397. 

8.  Appeal. — Prejudicial  Error. — Incompetent  Evidence. — Incom- 
petent evidence  on  a  material  matter  is  presumed  to  be  harmftd, 
unless  the  record  shows  the  contrary,    p.  398. 

9.  Railroads. — Raising  Grade. — Damages. — Evidence. — ^Where  the 
testimony  of  all  the  witnesses  on  the  question  of  depreciation  in 
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value  of  plaintiff's  property,  resulting  from  the  raising  of  a  rail- 
road grade,  included  improper  elements  not  separated  from  those 
which  were  proper,  a  verdict  for  the  plaintiff  ootdd  not  be  sus- 
tained,   p.  899. 

10.  Appeal.— i^cweto. — Urdiquidaied  Damages, — Where  the  dam- 
ages sought  tQ  be  recovered  are  imliquidated,  the  court  on  appeal 
can  not  sustain  the  judgment,  in  view  of  improper  evidence  on  the 
question  of  damfbges,  since  to  do  so  would  be  to  assess  the  damages 
and  is  beyond  the  province  of  the  court,    p.  399. 

11.  Railroads. — Oi^nsiruction. — Nuisance, — Damages, — Where  the 
nuisance  from  the  construction  of  a  railroad  embankment,  whereby 
clay  is  washed  upon  an  abutting  lawn,  has  been  abated,  the  measure 
of  damages  is  the  diminution  of  the  rental  value  of  the  property 
during  the  time  the  nuisance  existed,    p.  400. 

From  Miami  Circuit  Court;  Joseph  N.  Tillett, 
Special  Judge. 

Action  by  Willis  C.  Lamm  against  The  Pitts- 
burgh, Cincinnati,  Chicago  and  St.  Louis  Railway 
Company.  From  a  judgment  for  plaintiff,  the 
defendant'  appeals.     Reversed. 

G.  E.  RosSj  for  appellant. 
Albert  H.  CoUy  for  appellee. 

MoRAN,  J. — Appellee,  whose  property  abuts  upon 
appellant's  right  of  way,  recovered  judgment  for 
damages  in  the  sum  of  $500,  claimed  to  have  been 
suffered  by  reason  of  appellant's  raising  its  railroad 
grade  some  twelve  feet  and  constructing  an  addi- 
tional track.  In  this  appeal,  which  is  from  ^a 
judgment  rendered  on  the  verdict  of  a  jury  for  the 
foregoing  damages,  appellant  assigns  as  error  the 
refusal  of  the  court  to  grant  appellant^s  petition 
to  correct  the  record  nunc  pro  tunc;  the  overruling 
of  appellant's  demurrer  to  the  first  and  second 
paragraphs  of  complaint;  and  the  overruling  of 
appellant's  motion  for  a  new  trial. 

Th6  order  book  entry  does  not  afl&rmatively 
show  that  the  instructions  given  and  refused  were 


NOVEMBER  TERM,  1915.  391 

Pittsburgh,  etc.,  R.  Ck>.  v,  Lamm — 61  Ind.  App.  389. 

filed,   and  to  cure  this  infirmity  appellant 

1.  petitioned  the  trial  court  for  an  entry  nunc 
pro  tunc.     The  proceedings  asking  for  this 

relief  are  regular,  they  show  that  the  instructions 
were  in  fact  filed,  and  the  minute  upon  the  court's 
bench  docket,  viz.,  ''Instructions  as  given  and 
refused  filed,''  is  a  sufficient  memorandum  to 
authorize  the  granting  of  the  application  for  a 
nunc  pro  tunc  entry.  Ewbanks'  Manual  (2d  ed.) 
§214a;  Brittenham  v.  Robinson  (1899),  22  Ind. 
App.  536,  54  N.  E.  433;  Perkins  v.  Hayward  (1892), 
132  Ind.  95,  31  N.  E.  670.  The  only  objections 
urged  by  appellee  against  the  granting  of 

2.  the  relief  sought  by  appellant  for  an  entry 
nunc   pro   tunc   is   that   appellant,    through 

its  counsel,  caused  the  clerk  to  alter  the  entry  as 
originally  made  in  reference  to  the  instructions, 
and  that  the  infirmity  in  the  record  is  not  due  to 
the  mistake  or  misprision  of  the  clerk,  but  due  to 
appellant's  counsel.  There  are  instances  where  the 
litigant  will  be  bound  by  an  error  which  he  invited 
the  court  to  make.  In  the  first  instance,  the  clerk 
made  an  entry  from  the  court's  minutes,  which 
virtually  spoke  the  truth,  and  what  is  now  being 
contended  for  by  appellant;  but  afterwards,  at 
the  request  of  counsel  for  appellant,  the  same  was 
altered  by  interlineation  by  the  clerk,  so  as  not 
in  fact  to  speak  the  truth  and  to  the  detriment  of 
the  one  suggesting  the  same  to  be  made.  This 
was  not  done  by  the  sanction  or  authority  of  the 
court,  but  by  a  ministerial  officer  of  the  court, 
and  evidently  upon  a  mistaken  notion  of  counsel  as 
to  what  the  entry  should  contain.  No  one  was 
misled  thereby.  It  is  a  principle  of  law  that,  **A 
party  will  be  relieved  against  his  own  mistake 
and  carelessness  where  no  rights  of  third  persons 
have  intervened,  but  not  where  rights  have  been 
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lost,  or  money  parted  with,  on  the  faith  of  the 
apparent  facts,  without  fault  of  anybody,  except 
the  party  seeking  relief."  Gray  v.  Robinson  (1883), 
90  Ind.  527.  We  are  not  impressed  with  the 
argument  that,  because  the  alteration  was  invited 
by  the  one  now  complaining,  the  record  should 
not  be  made  to  speak  the  truth,  and  remain  as 
it  is.  In  Security  Co.  v.  Arbuckle  (1890),  123  Ind. 
518,  24  N.  E.  329,  it  was  said:  *'It  is  the  duty 
of  the  court  to  see  that  a  correct  minute  is  made 
on  its  order  book  of  every  step  taken  in  any  pend- 
ing action."  The  court  erred  in  refusing  to  direct 
the  entry  as  prayed,  and  while  this  calls  for  a  re- 
manding of  the  cause,  with  directions  to  the  lower 
court  to  instruct  the  clerk  of  the  Miami  Circuit 
Court  to  correct  the  entry  nunc  pro  tunc  as  prayed, 
befol-e  proceeding  further,  however,  the  conclusion 
we  have  reached  on  the  merits  of  the  appeal,  inde- 
pendent of  the  questions  sought  to  be  presented  under 
the  correction  of  the  record,  make  it  unnecessary 
for  us  to  remand  the  cause  at  this  time  for  the 
express  purpose  of  correcting  the  record. 

The  complaint  is  in  two  paragraphs,  the  material 
allegations  of  the  first  paragraph  being  that  appel- 
lant is  a  corporation,  operating  a  railroad  which 
runs  in  an  easterly  and  westerly  direction,  through 
the  town  of  Amboy,  Indiana,  and  that  appellee's 
lots  Nos.  38,  39,  a  part  of  42  and  43  adjoin  the 
right  of  way  of  appellant's  railroad.  .  On  lot  43 
is  a  frame  dwelling  house  used  by  appellee  as  a 
residence.  Prior  to  October,  1909,  appellee's  prop- 
erty was  well  drained,  and  the  view  to  the  north 
across  the  town  was  unobstructed,  and  there  was 
a  free  passage  of  air  over  the  premises.  No  dirt, 
dust  or  cinders  were  thrown  upon  the  premises, 
except  such  as  were  emitted  from  the  locomotive, 
and  the  premises  were  desirable  as  a    residence 
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and  of  great  value.  In  1909,  pursuant  to  an 
ordinance  passed  by  the  town  board,  and  a  contract 
entered  into  between  the  town  board  and  appellant, 
appellant  lowered  the  grade  of  the  streets  and 
raised  the  grade  of  its  roadbed  by  an  embankment 
of  yellow  clay;  in  front  of  appellee's  premises  the 
embankment  is  twelve  feet  above  the  former 
level  of  its  roadbed  and  twelve  feet  above  the  level 
of  appellee's  property.  The  base  of  the  embank- 
ment has  been  widened  by  the  washing  down  of 
yellow  clay,  which  is  being  deposited  on  appellee's 
lawn  and  walks,  and  in  the  constructing  of  the 
embankment  no  drains  were  provided  alongside 
the  grade  and  the  water  falling  on  the  same  is 
cast  with  great  force  on  appellee's  lots,  and  flows 
under  his  house  and  becomes  stagnant  and  en- 
dangers the  health  of  appellee's  family.  The 
embankment  is  an  unsightly  structure,  shuts  off 
the  view  to  appellee's  house  and  prevents  free 
access  of  the  air  and  light.  A  great  amoimt  of 
dirt,  dust  and  cinders,  in  addition  to  such  as  are 
emitted  from  the  locomotive,  are  thrown  upon 
appellee's  premises;  and  the  noise  and  vibration 
caused  by  the  passing  trains  have  greatly  increased 
by  reason  of  the  elevation  of  the  tracks.  Appel- 
lee's property  has  been  damaged  in  the  sum  of 
$1,500  by  being  rendered  undesirable  as  a  resi- 
dence. There  is  no  material  difference  between 
the  first  and  second  paragraphs  of  the  complaint. 
Both  set  forth  a  copy  of  the  town  ordinance  and 
the  contract  entered  into  between  appellant  and 
the  town. 

It  may  be  stated  as  a  general  proposition  that 

a   railroad   company   has   the   right   to   improve, 

repair  or  change  its  roadbed,  raise  or  lower 

3.     its  grade,  when  in  its  judgment  to  do  so 
would  increase  its  efficiency,  without  render- 
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ing  itself  liable  to  respond  in  damages  to  an  abutting 
property  owner,  upon  the  theory  that  such  improve- 
ment does  not  constitute  an  additional  burden  not 
included  in  the  original  appropriation;  and  is  not 
liable  unless  such  change  is  made  in  a  careless  and 
negligent  manner.  Baltimore,  etc.,  R.  Co.  y.  Quillen 
(1904),  34  Ind.  App.  330,  72  N.  E.  661,  107  Am. 
St.  183;  Pittsburgh,  etc.,  R.  Co.  v.  Atkinson  (1912), 
51  Ind.  App.  315,  97  N.  E.  353;  Egbert  v.  Lake 
Shore,  etc.,  R.  Co.  (1893),  6  Ind.  App.  350,  33  N.  E. 
659. 

Pursuant  to  an  ordinance  by  the  town  of  Amboy, 
appellant  raised  its  roadbed  and  tracks  through 
the  town,  and  as  a  part  of  the  ordinance  a  contract 
was  entered  into  between  appellant  company  and 
the  town  covering  the  manner  in  which  the  im- 
provement was  to  be  made,  and  among  other  things, 
it  is  provided  that  appellant  was  to  pay  all  damages 
to  property,  which  was  caused  by  the  proposed 
improvement,  and  to  have  due  regard  for  the  rights 
of  individuals  and  corporations  affected  by  the 
improvement  or  change  incident  thereto.  As  afore- 
said, a  copy  of  the  ordinance  and  contract  was 
filed  with  and  made  a  part  of  each  paragraph  of 
complaint.  It  is  appellee's  contention  that  the 
action  was  based  upon  the  ordinance  and  contract 
and  by  reason  thereof,  his  right  of  recovery  was 
enlarged  over  and  above  what  it  would  have  been 
under  the  common  law.  On  the  part  of  appellant, 
it  is  contended  that  there  is  nothing  in  the  contract 
imposing  a  liability  on  it  for  the  alleged  injuries 
as  set  forth  in  the  complaint,  and  that  upon  this 
theory  the  demurrer  should  have  been  sustained. 
The  relief  sought  by  appellee  in  both  paragraphs 
of  complaint  was  for  damages  to  his  real  estate 
by  reason  of  the  change  of  the  railroad  grade. 
Many  elements  of  damage  are  pleaded,  growing 
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out  of  and  as  a  result  of  the  construction  of  the 
grade  or  embankment  built  by  appellant,  but  as 
to  whether  a  recovery  is  sought  under  the  ordi- 
nance and  contract,  or  independent  of  the  same 
is  not  clear  from  the  allegations  of  the  complaint. 
In  the  admission  of  evidence,  the  court  excluded 
as  an  element  of  damage  testimony  as  to  the 
injury  alleged  to  have  been  caused  by  reason  of  the 
elevation  of  the  road  and  the  building  of  the  em- 
bankment itself;  the  obstruction  of  appellee's 
view  by  reason  thereof;  and  the  prevention  of  the 
free  circulation  of  air  over  appellee's  premises, 
all  of  which  were  elements  alleged  in  the  complaint 
from  which  appellee  suffered  injury.  And  further, 
the  record  clearly  discloses  throughout  the  trial, 
that  the  court  treated  the  action  as  based 
upon  common-law  liability,  irrespective  of  the 
ordinance  and  contract.     When  the  theory 

4.  of  a  complaint  is  apparent  and  clearly  out- 
lined, it  must  be  sufficient  upon  that  theory 

when  tested  by  demurrer.     Carmel  Nat.  Gds^  etc.j 

Co.  V.  Small  (1898),  150  Ind.  427,  47  N.  E.  11,  50 

N.  E.  476.     Where,  however,  the  predomi- 

5.  nating  theory  is  uncertain,  then  the  theory 
adopted  by  the  trial  court,  and  upon  which 

the  cause  proceeded  will  be  followed  in  the  appellate 
tribunal.  Cleveland^  etc.^  R.  Co.  v.  DeBolt  (1894), 
10  Ind.  App.  174,  37  N.  E.  737;  Southern  R.  Co.  v. 
Jones  (1904),  33  Ind.  App.  333,  71  N.  E.  275; 
Calloway  v.  Mellett  (1896),  15  Ind.  App.  366,  44 
N.  E.  198,  57  Am.  St.  238.  The  facts  pleaded  in 
the  case  at  bar  are  such  as  to  be  suscldptible  of  more 
than  one  construction,  and  might  be  construed  as 
proceeding  upon  different  theories,  hence  the  theory 
placed  upon  the  complaint  by  the  trial  court  will  be 
followed  by  this  court. 

Among  the  several  elements  of  damages  alleged 
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is  the  element  that  the  embankment  was  built 
some  twelve  feet  above  the  level  of  what  it 

6.  had  been  and  of  appellee's  lots,  and  so  as 
to  slope  downward  in  close  proximity  to 
appellee's  property,  and  that  the  embankment 
has  been  widened  by  the  washing  down  of  yellow 
clay  out  of  which  it  was  built  until  it  has  encroached 
upon  appellee's  premises,  and  the  yellow  clay  has 
been  carried  over  and  upon  appellee's  premises  and 
deposited  upon  his  lawn  and  walks,  which  has 
rendered  his  premises  undesirable  as  a  residence. 
Under  the  facts  in  each  paragraph  of  the  complaint, 
this  allegation  is  so  pleaded  as  to  entitle  appellee 
to  recover  therefor,  and  being  a  part  of  the  relief 
demanded  the  complaint  is  good  as  against  a 
demurrer  for  want  of  facts.  Indianapolis^  etc.. 
Traction  Co.  v.  Brennan  (1910),  174  Ind,  1,  87 
N.  E.  25,  90  N.  E.  65,  68,  91  N.  E.  503,  30  L.  R.  A. 
(N.  S.)  85;  Sebienske  v.  Downey  (1911),  47  Ind, 
App.  214,  93  N.  E.  1050;  United  States  Sav.,  etc., 
Co.  V.  Harris  (1895),  142  Ind.  226,  40  N.  E.  1072, 
41  N.  E.  451;  Linder  v.  Smith  (1892),  131  Ind.  147, 
30  N.  E.  1073;  Jessup  v.  Jessup  (1893),  7  Ind. 
App.  573,  34  N.  E.  1017. 

An  unusual  number  of  questions  are  presented 
by  appellant  under  the  error  assigned  on  the  over- 
ruling of  the  motion  for  a  new  trial,  which  relate 
principally  to  the  admission  of  evidence  and 
the  instructions  given  to  the  jury.  It  is  insisted 
that  in  the  admission  of  evidence  as  to  the  injury, 
if  any,  to  appellee's  property,  the  court  erroneously 
admitted  evidence  as  to  certain  elements  of  dam- 
ages, which  should  not  have  been  taken  into  con- 
sideration in  the  class  of  cases  to  which  the  case 
at  bar  belongs.  Three  witnesses  testified  to  the 
value  of  the  property  before  the  change  of  the 
grade  and  the  construction  of  the  embankment. 
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and  likewise  testified  to  the  value  after  the  change 
of  the  grade  and  the  construction  of  the  embank- 
ment. And  in  giving  their  opinions  as  to  the  value 
of  the  property  after  the  change  of  the  grade  and  the 
construction  of  the  embankment  the  jury  was  told, 
over  the  objection  of  appellant,  to  take  into  con- 
sideration the  fact,  among  other  things,  that  the 
smoke,  cinders,  dust,  and  vibration  caused  by 
passing  trains  had  been  increased  by  reason  of  the 
change  of  the  grade  and  the  construction  of  the 
embankment.  There  is  evidence  in  the  record 
disclosing  that  after  the  improvement  was  made 
the  smoke,  cinders,  dust  and  vibration  caused  by 

passing  trains  had  increased.     It  is  the  law 
7.     that  ''consequential,  incidental  and  unavoid-. 

able  annoyance  or  damage  resulting  to  the 
occupiers  of  land  adjacent  to  a  duly  authorized 
railroad  from  its  nonnegligent  and  careful  operation 
does  not  constitute  an  actionable  nuisance,"  and 
does  not  constitute  a  taking  or  appropriation  of 
property  without  due  process  o'f  law  or  just  com- 
pensation. And  inconveniences  caused  by  the 
railroad  being  constructed  past  one's  premises 
as  from  noise,  smoke  and  cinders,  not  due  to  im- 
proper construction  or  negligence  in  operating  the 
same,  furnish  no  ground  for  a  recovery.  Fink 
V.  Cleveland,  etc.,  R.  Co.  (1914),  181  Ind.  639,  105 
N.  E.  11,6;  Roman  Catholic  Church  v.  Pennsylvania 
R.  Co.  (1913),  207  Fed.  897,  125  C.  C.  A.  629, 
L.  R.  A.  1915  E  623;  Hanlin  v.  Chicago,  etc.,  R.  Co. 
(1884),  61  Wis.  615,  21  N.  W.  623;  Boothby  v. 
Androscoggin,  etc.,  R.  Co.  (1862),  51  Me.  318;  JSeae- 
man  Y.  Pennsylvania  R.  Co.  (1888),  50  N.  J.  L. 
235,  13  Atl.  164. 

There  is  no  contention  on  the  part  of  appellee 
that  the  inconvenience  and  damage  by  reason 
of  the  noise,  smoke,  cinders,  dust  and  vibration  of 
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passing  trains  were  caused  either  by  the  improper 
construction  of  the  embankment  or  by  the  negligent 
operation  of  appellant's  railroad;  hence  under 
the  authorities  there  can  be  no  recovery  therefor. 
Treating  the  complaint  as  the  trial  court  did  on  the 
theory  of  common-law  liability,  the  following 
elements  for  which  a  recovery  was  sought  remain: 
The  flooding  of  appellee's  premises  in  wet  weather 
by  reason  of  the  destruction  of  a  natural  drain  in 
the  building  of  the  embankment,  the  encroach- 
ment of  the  enbankment  on  the  premises,  and 
the  injury  caused  by  the  yellow  clay  being 
washed  over  and  upon  the  premises.  No 
witness  testified  as  to  the  value  of  the  premises 
after  the  change  of  the  grade  and  the  con- 
struction of  the  embankment,  taking  into  con- 
sideration only  the  injury  caused  by  the  flooding 
of  the  premises  with  water  and  the  encroach- 
ment of  the  embankment  over  and  upon  appellee's 
property  and  the  washing  down  of  the  yellow 
clay  thereon.  Eacif  witness  that  testified  as  to  the 
value  of  the  property  before  the  change  of  the  grade 
and  the  construction  of  the  embankment  testified 

• 

that  it  was  impossible  to  separate  the  elements  of 
damage  that  they  took  into  consideration  in 
estimating  the  value  of  the  property  after  the 
change  of  the  grade  and  the  construction  of  the 
embankment.  The  answer  as  to  the  valine  of  the 
property  after  the  improvement  was  made  was 
responsive  to  the  question  propounded,  and  in  the 

question  dwells  the  infirmity.'  Incompetent 
8.     evidence  on  a  material  matter  is  presumed 

to  be  harmful,  unless  the  record  shows  the 
contrary.  Johnson  v.  Anderson  (1896),  143  Ind.  493, 
42  N.  E.  815;  Brackney  v.  Fogle  (1901),  166  Ind. 
535,  60  N.  E.  303. 
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The  record  discloses  that  appellee  suffered  dam- 
ages by  reason  of  the  washing  down  of  the  yellow 
clay  from  the  embankment  over  and  upon 

9.  appellee's   lot    and    under    his    house,    and 
which  gave  forth  an  offensive  odor.     The 

witnesses  being  unable,  however,  to  separate  the 
amount  of  depreciation  in  value  of  the  premises 
as  to  the  elements  for  which  a  recovery  could  be 
had,  it  was,  of  course,  impossible  from  this  class 
of  evidence  for  the  jury  to  do  so.  In  passing, 
it  might  be  well  to  record  the  value  that  Elliott,  J., 
placed  upon  opinion  evidence  as  a  means  of  esti- 
mating benefits  and  damages  to  real  estate:  ''It 
is  impossible  to  conceive  that  juries  or  courts  can 
justly  estimate  benefits  and  damages  without  the 
aid  of  opinions  of  values  from  competent  witnesses, 
unless,  indeed,  it  be  assumed  that  courts  and  juries 
have  knowledge  of  the  values  of  all  kinds  of  prop- 
erty. If  this  assumption  were  just,  then  no  doubt, 
all  that  would  be  needed  would  be  an  accurate 
description  of  the  property;  but  every  one  knows 
that  in  the  very  great  majority  of  cases  neither 
courts  nor  juries  possess  such  knowledge  as  would 
enable  them,  unaided  by  opinions,  to  affix  just 
values  to  property."  Yost  v.  Conroy  (1884),  92 
Ind.  464,  47  Am.  Rep.  156.  The  damages  sought 
to  be  recovered  are  unliquidated,   and  an 

10.  affirmance  of  the  judgment  under  the 
circumstances  would  virtually  mean  an  as- 
sessment of  the  damages  by  this  court,  which  is 
not  within  our  province.  Monongahela  River,  etc.^ 
Co.  V.  Hardsaw  (1907),  169  Ind.  147,  81  N.  E.  492; 
Indianapolis  J  etc.,  R.  Co.  v.  Hill  (1909),  172  Ind. 
402,  86  N.  E.  414. 

Further,  it  is  insisted  that  the  record  discloses 
that  appellant  sodded  the  banks  of  the  grade  so  as 
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to  abate  the  nuisance.  If  the  nuisance  has 
11.  been  abated,  then  the  diminution  of  the 
rental  value  of  the  property  during  the  time  the 
nuisance  existed  would  be  the  proper  measure  of 
appellee's  damages.  It  was  held  in  the  case  of 
Watts  V.  Norfolk,  etc.,  R.  Co.  (1894),  39  W.  Va. 
196,  19  S.  E.  521,  45  Am.  St.  894,  23  L.  R.  A.  674, 
the  court  adopting  the  language  of  a  former  deci- 
sion, "where  the  cause  of  the  injury  is  in  its  nature 
permanent,  and  a  recovery  for  such  injury  would 
confer  a  license  on  the  defendant  to  continue  the 
cause,  the  enthre  damage  may  be  recovered  in  a 
single  action."  And  in  the  case  of  Cleveland,  etc., 
R.  Co.  V.  King  (1900),  23  Ind.  App.  573,  55  N.  E. 
875,  it  was  said,  **Where  the  wrong  constituting 
the  nuisance  is  not  permanent,  but  may  be  dis- 
continued, the  measure  of  damages  is  not  the 
depreciation  in  value  of  the  property."  The 
nature  of  the  question  thus  far  disposed  of  and 
the  conclusion  reached  makes  it  unnecessary  to 
determine  whether  the  injury  for  which  a  recovery 
was  sought  was  of  a  temporary  or  permanent 
character,  as  the  infirmity  of  the  record  contended 
for  in  this  respect  is  not  likely  to  occur  on  a  retrial 
of  the  cause. 

Judgment  reversed  and  cause  remanded  to*  the 
lower  court  with  instructions  to  correct  the  record 
nunc  pro  tunc  as  prayed  for,  and  to  grant  appellant 
a  new  trial;  and  for  further  proceedings  consistent 
with  this  opinion. 

Note. — Reported'  in  112  N.  E.  45.  As  to  power  of  court  to  make 
nunc  pro  tunc  entries,  see  4  Am.  St.  828.  As  to  liability  of  railroad 
company  to  abutting  owner  for  damages  from  change  of  grade  of 
highway  necessary  to  carry  it  across  tracks,  see  26  L.  R.  A.  (N.  S.) 
226.  See,  also,  under  (1)  11  Cyc  764,  765;  (2)llCyo764;(3)33Cyo 
355;  (4)  31  Cyc  116;  (5)  3  C.  J.  725;  2  Cyc  672;  (6)  33  Cyc  368,  (7) 
33  Cyc  353;  (8)  4  C.J.  912;  3  Cyc  368;  (9)  33  Cyc  372,  373.  376; 
(10)  4  C.  J.  1139;  3  Cyc  436,  439;  (11)  29  Cyc  1274. 
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Continental  Insurance  Company  v.  Smith  et  al. 

[No.  8,830.    FUed  March  31,  1916.1 

Insurance. — Fire  Instarance, — Alienation  of  Property, — LiahilUy  on 
Premium  Note. — ^Where  the  assured  under  a  fire  policy  paid  the 
first  annual  premium  in  cash  and  executed  notes  for  succeeding 
years  of  the  policy  term,  and  prior  to  the  expiration  of  the  first 
year  sold  the  property  covered  and  tendered  back  the  policy  for 
cancellation,  he  was  not  liable  on  the  premium  notes;  itappeaiv 
ing  tha^  the  cash  premium  was  more  than  the  short  rate  for  the 
time  the  policy  had  been  in  force,  and  that  the  policy  by  its  terms 
became  void  on  a  transfer  of  the  property. 

From  Superior  Court  of  Marion  County  (90,918) ; 
Pliny  W.  Bartholomew^  Judge. 

Action  by  the  Continental  Insurance  Company 
against  George  D.  Smith,  and  another.  From  a 
judgment  for  defendants,  the  plaintiff  appeals. 
Affirmed. 

Headrick  &  Ruick^  for  appellant. 
Newton  J.  McGuire^  for  appellees. 

Ibach,  C.  J. — Appellant  sued  appellees  on  a 
promissory  note  executed  by  them  to  appellant, 
in  payment  of  premiums  in  four  yearly  installments 
on  a  policy  of  fire  insurance.  This  appeal  is  from 
a  judgment  against  appellant,  and  the  error  assigned 
is  the  overruling  of  its  motion  for  new  trial  on  the 
grounds  that  the  decision  of  the  court  is  not  sus- 
tained by  sufficient  evidence  and  is  contrary  to  law. 

It  appeared  from  the  evidence  that  the  first 
installment  of  the  premium  on  a  five-year  insurance 
policy  had  been  paid;  that  the  note  in  suit  was 
executed  for  the  four  remaining  installments; 
that  six  months  after  the  execution  of  the  policy, 
the  property  was  sold  by  api>ellees;  that  by  its 
terms  the  policy  became  void  when  the  property 
insured  was  transferred;  that  on  selling  the  prop- 
VoL.  61—26 
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erty,  appellees  tendered  back  the  polioy  for  can- 
cellation; that  the  first  installment  of  premium 
which  had  been  paid  was  more  than  the  short 
rate  for  the  time  the  policy  had  been  in  force.  The 
leading  case  on  which  appellantrelies  is  A  mericanlns. 
Co.  V.  Henley  (1878),  60  Ind.  515.  That  case 
holds  that  liability  on  such  a  note  as  that  here 
involved  is  not  affected  by  the  fact  that  the  policy, 
as  in  the  present  case,  provides  that  the*  insurer 
shall  not  be  liable  for  any  loss  which  occurs  while 
any  premium  obligation  remains  due  and  unpaid. 
The  reason  assigned  for  the  holding  is  that  the 
policy,  even  though  liability  on  it  became  suspended 
for  nonpayment  of  premiums  when  due,  would 
again  become  effective  on  payment  of  the  past  due 
premium. 

In  the  present  case  there  could,  in  no  event,  be 
a  right  to  recover  more  than  the  earned  portion  of 
the  premium.  Appellant  coidd  not  have  recovered 
for  the  insurance  after  the  transfer  of  the  property 
which  avoided  the  policy.  After  that  the  policy 
could  not  again  come  into  force.  It  was  said  in 
the  case  of  American  Ins.  Co.  v.  Henley^  supra^  521: 
''This  is  not  a  case  of  alienation  of  the  property 
insured,  but  simply  a  failure  to  pay  an  instalment 
due  on  a  premium  note.  Alienation,  as  a  general 
rule,  invalidates  a  policy,  whether  it  is  so  provided 
in  the  policy  or  not,  because  it  terminates  all 
interest  of  the  assured  therein;  whereupon  the 
policy  becomes  inoperative,  and  ceases  to  have  any 
validity  as  an  indemnifying  contract." .  The  policy, 
by  its  terms,  provides  that  it  shall  become  void  on 
any  transfer  of  the  property  except  by  succession. 
It  also  provides  for  cancellation  by  the  insurer 
at  any  time  upon  returning  the  unearned  portion 
of  the  premium,  and  provides  for  cancellation  by  the 
insured  when  the  premiums  are  paid,  and  the  return 
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by  the  insurer  of  the  premium  above  the  customary 
short  rate.  Since  the  testimony  of  appellant's 
agents  shows  that  appellees  had  already  paid  more 
than  the  short  rate  for  the  time  the  policy  was  in 
force,  there  was  no  occasion  for  them  to  offer  to 
pay  a  larger  amount  to  appellant  before  the  policy 
could  be  cancelled.  If  they  had  done  so,  appellant 
would  have  been  compelled,  to  return  it  to  them. 
The  law  does  not  require  the  doing  of  a  useless 
thing.  Appellees  had  done  all  that  was  required 
of  them  to  bring  about  a  cancellation  of  the  policy 
and  note,  the  policy  by  its  terms  had  become  void, 
there  was  no  right  to  recover  on  the  note,  and  the 
court  did  not  err  in  its  judgment  and  finding. 
See  also  Ohio  Farmers  Ins.  Co.  v.  Hunter  (1906), 
38  Ind.  App.  11,  77  N.  E.  951. 

In  view  of  the  conclusion  which  we  have  reached 
in  the  matter,  it  is  unnecessary  to  consider  whether 
appellant  was  bound  by  the  representations  of 
the  agent  who  took  the  application  that  he  would 
cancel  it,  if  appellees  should  sell  the  property  soon, 
as  they  contemplated  doing.    Judgment  affirmed. 

^OTEu— Reported  in  112  N.  E.  15.    See  19  Cyo  616. 


Simmons  v.  Pabkeb  et  al. 

[No.  8,d20.    FUed  March  31,  1916.] 

1.  AppBAii. — Review. — Demurrer  to  Complaint. — Action  Premon, 
turdy  Brought. — The  sustaining  of  a  demurrer  to  a  complaint 
was  not  error,  where  it  affirmatively  appeared  that  the  action 
was  prematurely  commenced,    p.  406. 

2.  Appeal. — Review. — Evidence. — Findings. — ^Where  the  evidence 
showed  that  in  an  exchange  of  real  estate  one  of  the  parties  to  the 
trade  agreed  to  execute  a  mortgage  to  the  other  to  secure  the  latter 
on  account  of  assuming  an  indebtedness  of  the  former  on  property 
transferred,  upon  condition  that  certain  property,  which  the  party 
agreeing  to  execute  the  mortgage  had  not  seen,  should  on  investi- 
gation prove  to  be  as  represented  in  the  negotiations,  the  court 
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was  warranted  in  finding  that  the  promise  to  execute  the  mortgage 
and  to  pay  the  sum  secured  thereby  was  conditional  rather  than 
absolute;  and  in  view  of  further  evidence  that  on  investigation 
the  property  as  to  which  the  representations  were  made  proved 
to  be  materially  different  in  value  and  title  than  as  represented, 
a  finding  of  the  nonexistence  of  a  promise  to  pay  was  also  war- 
ranted,   p.  411. 

3.  Mortgages. — Delivery, — Evidence, — ^Where  there  was  evidence 
to  show  that  at  the  time  of  effecting  an  exchange  of  real  estate, 
there  was  an  agreement  by  one  of  the  {parties  to  execute  a  mort- 
gage on  condition  that  subsequent  investigation  should  prove 
that  property  received  by  him  was  as  represented  in  the  negotia- 
tions, and  that  thereafter,  while  the  wife  of  such  i>arty  was  away 
investigating  the  proi>erty  such  party  executed  a  note  and  mort- 
gage and  placed  it  in  the  hands  of  the  other  party  for  the  purpose 
of  procuring  the  signature  of  the  mortgagor's  wife  in  case  the  prop- 
erty investigation  proved  satisfactory,  such  delivery  did  not  con- 
stitute a  delivery  of  the  mortgage,  and  the  mortgagee  could  base 
no  right  thereon  as  against  the  mortgagor  or  his  wife.    p.  412. 

4.  Mortgages. — Delivery, — Validity, — To  constitute  a  valid  de- 
livery of  a  mortgage,  the  act  must  combine  with  an  intent  to  that 
end.    p.  412. 

6.  Husband  and  Wife. — Mortgagee, — Nonjoinder  of  Wife. — E3>- 
tent  of  Lien, — ^Where  a  husband  takes  title  to  real  estate  in  his  own 
name  and  executes  a  mortgage  thereon  to  secure  the  jMiyment 
of  the  purchase  money,  such  mortgage  is  a  valid  lien  upon  the  en« 
tire  title,  and  the  wife  has  no  interest  inchoate  or  otherwise  as 
against  the  mortgage  regardless  of  whether  she  joins  in  its  execu-* 
tion;  but  as  a  general  rule  a  mortgage  by  the  husband  alone  on 
lands  held  by  the  entireties,  to  secure  the  payment  of  his  indi- 
vidual debt,  can  not  be  established  as  a  lien  against  such  land  or 
enforced  against  either  him  or  his  wife.    p.  413. 

6.  Vendor  and  Purchaser. — Vendor's  Lien. — Taking  of  Morin 
gage, — The  taking  of  a  mortgage  by  the  vendor  on  property  sold 
to  husband  and  wife  by  the  entireties,  though  invalid  because 
signed  by  the  husband  alone  and  without  the  wife's  knowledge 
or  consent,  indicated  a  purpose  not  to  waive  any  lien  growing  out 
of  the  transaction,  and  was  therefor  not  inconsistent  with  the  ex- 
istence of  a  vendor's  lien.    p.  415. 

7.  Vendor  and  Purchaser. — Vendai^e  Lien, — EsiMiehment 
Against  Lands  in  Hands  of  Wife, — ^Where  a  husband  purchases 
land,  and  executes  his  own  note  for  the  purchase  price,  which  note 
remains  unpaid,  and  causes  the  land  to  be  conveyed  to  his  wife, 
who  i>ays  no  consideration  therefor,  the  wife  is  a  mere  volunteer 
and  the  vendor  may  establish  a  lien  against  the  land;  and  he  may 
also  establish  such  lien  where  the  wife  pays  the  purchase  i«ioe 
in  part  and  the  husband  executes  his  note  for  the  balance,    p.  415. 
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8.  Vbndob  and  Puechasbr. — Vendor* s  Lien. — The  teohnioal 
relation  of  vendor  and  vendee  is  not  necessary  to  the  existence  of 
a  vendor's  lien.    p.  415. 

9.  Husband  and  Wife. — TeTiancy  by  EnUreliea. — ^A  tenant  by  the 
entireties  owns  merely  the  entire  estate,  and,  if  owned  in  fee,  such 
an  estate  is  not  greater  in  quantity  than  any  other  estate  in  fee. 
p.  410. 

10.  Vendor  and  Purchaser. — Vendor* s  Lien. — Enforcement  Againat 
Tenants  by  Entireties. — ^Where  a  husband  and  wife  took  title  to 
land  by  the  entireties,  the  wife  being  a  purchaser  for  value,  and  it 
was  distinctly  understood  between  the  parties  that  no  indebt- 
edness should  arise  against  either  the  husband  or  wife  on  account 
of  such  transaction,  except  on  condition  that  certain  other  prop- 
erty acquired  should  on  investigation  prove  to  be  as  represented 
by  the  grantor,  and  pending  such  investigation  by  the  wife  the 
husband  alone  executed  a  note  and  also  a  mortgage  on  the  prop- 
erty held  by  the  entireties,  which  he  delivered  to  the  grantor  to 
be  signed  by  the  wife  in  the  event  the  investigation  proved  to  be 
satisfactory,  and  the  condition  failed  by  reason  of  such  other  prop- 
erty not  being  as  represented,  neither  the  husband  nor  the  wife 
owed  any  debt  and  no  vendor's  lien  arose  as  against  the  property 
held  by  the  entireties,    p.  410. 

11-  MoBTGAGBS. — Assignments. — Vendor's  Lien. — Estoppel. — ^While 
a  mortgage  lien  wiU  xMtss  by  assignment  of  the  mortgage,  and  a 
vendor's  lien,  being  a  mere  incident  of  the  debt,  will  pass  by  assign- 
ment of  a  purchase  money  note,  grantees  who  held  by  the  entireties 
were  not  estopped  from  contesting  the  existence  of  a  lien  upon 
either  theory  as  against  the  assignee  of  a  mortgage  and  not  pur- 
porting to  be  for  an  unpaid  i)ortion  of  the  purchase  price,  and  which 
were  executed  by  one  of  the  grantees  without  the  other's  knowledge 
and  consent,  and  contrary  to  an  express  imderstanding  between 
the  grantor  and  grantees  that  no  indebtedness  whatever  should 
arise  against  either  of  the  grantees  by  reason  of  the  conveyance, 
except  upon  the  fulfillment  of  a  certain  condition  which  never 
materialized;  and  especially  in  view  of  the  fact  that  such  assignee 
was  an  assignee  with  notice,    p.  ^17* 

12.  Mortgages. — Assignment. — Notice  of  ^Infirmity. — ^Where  the 
attention  of  the  assignee  of  a  purported  purchase  money  note  and 
mortgage  was  specifically  directed  to  the  fact  that  the  name  of 
both  husband  and  wife  api)eared  in  the  body  of  the  mortgage* 
which  was  signed  by  the  husband  alone,  and  he  was  informed  that 
they  held  title  by  the  entireties  to  the  premises  described,  which 
fact  was  also  disclosed  by  the  deed  record,  and  it  appeared  that 
he  also  knew  that  the  wife  had  refused  to  sign  the  mortgage  because 
of  certain  misrepresentations  of  the  grantor,  such  assignee  was 
charged  with  the  duty  of  inquiry,    p.  417. 

13.  Mortgages. — Vendor^ s  Lien. — Rights  of  Svhsequent  Grantee — 
Although  the  facts  were  sufficient  to  place  a  subsequent  grantee 
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on  inquiry  as  to  a  supposed  mortgage  and  vendor's  lien  against 
the  property,  he  was  not  precluded  from  having  his  title  quieted 
against  one  asserting  such  liens,  even  though  he  made  no  suoli 
inquiry,  where  inquiry  if  made  would  have  disclosed  the  non- 
existence of  the  alleged  liens,    p.  41S. 

From  Marion  Circuit  Court  (21,075);  Charles 
RemsteTy  Judge. 

Action  by  John  B.  Simmons  against  Clint  Parker 
and  others.  From  the  judgment  rendered,  the 
plaintiff  appeals.     Affirmed. 

JBobi/won,  Symmes  &  Marsh,  for  appellant. 
Emsley  W.  Johnson  and  Joseph^  W.  Hvichinsony 
for  appellees. 

Caldwell,  J. — Appellant  filed  his  complaint  in 
two  paragraphs.  In  each  he  declared  on  a  prom- 
issory note,  alleged  to  have  been  executed  by 
appellee  Benjamin  F.  Meyers,  and  endorsed  by 
appellees  Kuntz  and  Ktintz.  In  each  paragraph 
he  prayed  a  personal  judgment  against  appellees, 
Benjamin  F.  Meyers  and  Julia  A.  Meyers,  his 
wife,  and  Martin  J.  Kuntz  and  Elizabeth  M. 
Kimtz,  his  wife.  By  the  first  paragraph,  he  sought 
also  to  foreclose  against  certain  real  estate  owned 
by  appellee,  Clint  Parker,  a  mortgage  alleged  to 
have  been  executed  by  Benjamin  F.  Meyers  to 
secure  the  note.  By  the  second  paragraph,  in 
addition  to  a  p^sonal  judgment  as  aforesaid,  he 
sought  to  have  declared  and  enforced  against  such 
real  estate  a  vendor's  lien  in  the  amount  of  the 
note.  The  demurrer  of  each  appellee  to  each 
paragraph   of   the   complaint  was   sustained.    In 

such  ruling  there  was  no  error,  as  each 
1.     paragraph  disclosed  affirmatively   that  the 

action  was  prematurely  commenced.  The 
note  by  its  terms  matured  December  26, 
1912,  while  the  action  was  commenced  March  28, 
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1912.  Indianapolis,  etc.,  •  R.  Co.  v.  First  Nat. 
Bank  (1893),  134  Ind.  127,  33  N.  E.  679;  Walter 
A.  Wood,  etc.,  Co.  v.  Caldwell  (1876),  54  Ind. 
270,  23  Am.  Rep.  64;i;  Middaugh  v.  Wilson  (1902), 
30  Ind.  App.  112,  65  N.  E.  555;  N orris  v.  Scott 
(1892),  6  Ind.  App.  18,  32  N.  E.  103,  865;  Ameri- 
can,  etc..  Trust  Co.  v.  Gibson  County  (1906),  145 
Fed.  871,  76  C.  C.  A.  155,  7  Ann.  Cas.  522;  1  R.  C. 
L.  341,  1  C.  J.  1152;  31  Cyo  291. 

Appellees  Clint  Parker  and  Hattie  F.  Parker, 
his  wife,  filed  a  cross-complaint,  whereby  they 
sought  to  quiet  their  title  to  a  certain  lot  No.  15 
in  Beech  Grove,  Marion  County,  Indiana,  being 
the  real  estate  described  in  the  mortgage,  against 
all.  claims  of  appellant  and  coappellees  thereto. 
Appellees  Meyers  and  Meyers  disclaimed.  Appel- 
lant answered  in  general  denial  and  filed  also  certain 
paragraphs  which  he  designated  cross-complaints, 
whereby  he  brought  to  the  attention  of  the  court 
the  same  facts  as  pleaded  in  his  complaint,  and 
prayed  as  affirmative  relief  that  the  lien  of  said 
mortgage  and  in  the  alternative  that  a  vendor's 
lien  in  the  amount  of  the  note  be  declared  and 
established  against  the  real  estate.  The  issues 
being  closed  by  general  denials,  the  cause  was 
tried  by  the  court  without  a  jury,  resulting  in  a 
judgment  and  decree  quieting  title  in  appellee 
Clint  Parker,  against  all  claims  of  appellant  and 
appellees  Meyers  and  Meyers  and  Kuntz  and 
Kuntz. 

If  there  is  evidence  to  sustain  the  decision 
in  its  material  aspects,  under  the  rule  that  governs 
on  appeal,  this  cause  must  be  affirmed.  The 
evidence  in  some  respects  is  contradictory.  As 
tending  to  support  the  decision,  it  is  in  substance  as 
follows:  December  26,  1910,  Kuntz  and  Kuntz 
were  the  owners  of  the  real  estate  described  in 
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the  cross^Gomplaint  and  also  of  two  other  tracts  sit- 
uated in  Beech  Grove,  and  one  tract  in  Hartsville, 
and  they  claimed  to  own  a  residence  property 
in  Marion,  Indiana.  At  the,  same  time,  Meyers 
owned  an  80-acre  farm  in  Michigan,  and  held 
also  of  Patterson  M.  Hearn  a  contract  to  purchase 
a  90-acre  farm  situate  in  Bartholomew  County, 
the  deed  to  be  made  on  the  payment  of  $475,  the 
balance  of  the  purchase  price.  Appellee,  Julia 
A.  Meyers  owned  an  80-acre  farm  in  Bartholomew 
County.  Each  of  these  parcels  of  real  estate  was 
encumbered.  On  said  day  Kuntz  and  Kuntz  ex- 
ecuted their  deeds,  by  which  they  conveyed  to  Meyers 
and  Meyers  by  entireties  the  above  five  tracts  of 
land  owned  by  the  former,  in  consideration  of  which 
the  latter  conveyed  to  the  former  the  Michigan 
farm  and  Mrs.  Meyers'  Bartholomew  Coimty 
farm,  and  also  procured  Hearn  to  convey  to  Kuntz 
and  Kuntz  the  90-acre  Bartholomew  County  farm. 
To  procure  the  last  named  conveyance  to  be  made, 
Kuntz  and  Kuntz  executed  to  Hearn  a  mortgage 
on  the  90-acre  farm,  to  secure  the  payment  of  the 
$475  due  the  latter  from  Meyers.  There  is  con- 
flict in  the  evidence  as  to  the  circumstances  under 
which  Kuntz  and  Kuntz  assumed  and  agreed  to 
pay  the  $475  to  Hearn.  On  this  subject  there 
was  evidence  to  the  following  effect:  Meyers 
and  Meyers  had  not  seen  the  Marion  residence 
property  prior  to  the  trade.  There  was  evidence 
that  Kuntz  represented  it  to  them  as  an  eight- 
room  residence  property  in  good  condition,  rented 
at  $10  per  month,  worth  $3,000,  with  no  encum- 
brance except  a  $750  mortgage,  with  thirty  months 
to  run;  that  since  Meyers  and  Meyers  had  not 
inspected  this  property,  Mrs.  Meyers  should  have 
the  privilege  of  doing  so,  and  that  if  she  found  it 
as   represented,    she    and   her   husband   were   to 
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execute  to  Kuntz  and  Kuntz  a  note  for  $475, 
secured  by  mortgage  on  lot  15,  described  in  the 
cross-complaint;  that  if  the  Marion  property  was 
not  f  oimd  to  be  as  represented,  no  note  or  mortgage 
should  be  given.  Kuntz  testified  that  be  had 
never  seen  the  Marion  residence  property,  and 
that  he  had  no  knowledge  of  its  condition  or  title, 
except  as  represented  to  him  by  the  person  from 
whom  he  purchased  it  three  months  before  he 
traded  it  to  M-eyers  and  Meyers. 

The  evidence  is  without  contradiction  that 
Mrs.  Meyers  refused  to  sign  the  note  and  mortgage 
until  she  had  inspected  the  Marion  property. 
Early  in  January,  Kuntz  called  on  Mayers  and 
MeyOTs  at  their  home  in  Bartholomew  County 
for  the  purpose  of  procuring  the  execution  of  these 
instruments.  Mrs.  Meyers,  however,  had  not 
made  her  trip  to  Marion.  The  note  and  mortgage 
therefore  were  not  executed.  She  went  to  Marion 
in  the  latter  part  of  January.  While  she  was 
absent,  Kuntz  again  called  on  Meyers.  At  this 
time  Meyers  signed  the  note  and  signed  and 
acknowledged  the  mortgage.  The  latter  bears 
date  of  January  28,  1911.  The  note,  however,  is 
dated  December  26,  1910,  it  having  been  antedated. 
There  was  evidence  that,  to  procure  Meyers  to 
sign  the  instruments,  Kimtz  made  further  repre- 
sentations respecting  the  Marion  property.  Meyers 
informed  Kuntz  that  Mrs.  Meyers  intended  to  stop 
at  the  Kuntz  home  in  Beech  Grove  as  she  was  return- 
ing from  Marion,  and  that  she  at  that  time  would 
sign  the  note  and  mortgage  if  the  Marion  property 
was  found  to  be  as  represented.  Apparently  for  such 
purpose,  the  instruments  were  delivered  into  the  pos- 
session of  Kuntz.  There  was  uncontradicted  evidence 
that  Mrs.  Meyers^foimd  the  Marion  property  to  be  in 
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a  dilapidated  condition ;  that  it  had  been  tenantless 
for  three  years;  that  it  had  been  sold  on  mortgage 
foreclosure,  and  that  the  year  for  redemption 
had  about  expired.  Mrs.  Meyers  as  she  returned 
from  Marion  stopped  at  the  Kuntz  home,  but 
under  the  circumstances  she  refused  to  sign  the 
note  and  mortgage.  Kuntz  testified  that  she 
gave  as  an  additional  reason  that  there  was  some 
misunderstanding  between  her  and  her  husband 
respecting  property  rights.  The  note  signed  by 
Meyers  bears  date  of  December  26,  1910,  due  in 
two  years,  principal  $475,  with  interest  at  6  per 
cent  payable  to  Martin  J.  Kuntz  and  Elizabeth 
M.  Kuntz,  signed  only  by  Benjamin  F.  Meyers. 
The  mortgage  designates  Meyers  and  Meyers, 
husband  and  wife,  as  mortgagors,  and  Kuntz  and 
Kuntz  as  mortgagees,  describes  said  lot  15  as  the 
real  estate  mortgaged  to  secure  the  note  above 
described.  It  shows  on  its  face  that  it  was  signed 
and  acknowledged  by  Benjamin  F.  Meyers  alone, 
under  date  of  January  28,  1911.  It  was  duly 
recorded  May  6,  1911.  Kuntz  and  Kuntz  endorsed 
the  note  to  appellee  August  10,  1911.  By  a 
writing  on  the  mortgage,  acknowledged  September 
9,  1911,  and  didy  recorded  October  25,  1911,  they 
transferred  the  mortgage  to  appellant.  There  was 
evidence  that  appellant  paid  full  value  for  the  note 
and  mortgage. 

In  the  transaction  by  which  the  note  and  mort- 
gage were  transferred  to  appellant,  his  attention 
was  directed  to  the  fact  that  Mrs.  Meyers  had  not 
signed  them.  He  was  informed  that  the  title  to 
lot  15  was  held  by  Meyers  and  Meyers  as  huslland 
and  wife,  and  that  Mrs.  Meyers  had  refused  to 
sign  the  note  and  mortgage,  because  the  Marion 
property  was  not  as  represented.  Kuntz  said  to 
him,  however,  that  the  note  represented  a  part  of 
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the  unpaid  purchase  price  of  the  lot.  By  a  deed 
executed  August  25,  1911,  and  recorded  August 
26,  1911,  Meyers  and  Meyers  conveyed  lot  15  to 
appellee  Clint  Parker.  Prior  to  accepting  this 
conveyance,  Parker  caused  the  title  to  the  lot  to 
be  abstracted.  The  abstracter  overlooked  the 
mortgage  mentioned  above,  and  as  a  consequence, 
the  abstract  did  not  show  its  existence.  Parker 
had  no  actual  knowledge  that  there  was  such  a 
mortgage,  or  that  there  was  any  part  of  the  purchase 
price  of  the  lot  unpaid.  He  had  only  such  con- 
structive notice  as  the  records  of  the  recorder's 
office  afforded  him.  I^om  the  fact  of  such  records, 
he  stood  charged  with  constructive  notice  that 
there  was  such  a  mortgage;  that  it  had  been  ex- 
ecuted by  Benjamin  F.  Meyers;  that  it  had  not 
been  executed  by  Mrs.  Meyers,  and  that  the 
real  estate  described  in  the  mortgage  was  held  and 
owned  by  the  former  and  his  wife  as  tenants  by 
the  entireties. 

Proceeding  to  a  consideration  of  the  sufficiency 

of  this  evidence,  it  appears  that,  in  order  that  the 

respective  conveyances   might   be   consum- 

2.  mated,  it  was  necessary  that  Hearn  be  paid 
the  amount  due  him  from  Meyers.  To 
that  end,  Kuntz  assumed  such  indebtedness  and 
secured  it  by  a  mortgage  on  the  90-acre  farm,  and 
subsequently  paid  it.  Under  such  circumstances, 
il  Meyers  and  wife  agreed  to  pay  Kuntz  and  wife 
an  equal  amount,  the  debt  thereby  created  repre- 
sents an  unpaid  balance  of  the  purchase  price  of 
the  tracts  of  real  estate  conveyed  to  Meyers  and 
wife,  including  lot  15.  The  court,  however,  was 
warranted  in  finding  that  the  promise  of  Meyers 
and  wife  to  pay  such  sum,  and  to  secure  it  by 
note  and  mortgage  was  conditional  rather  than 
absolute.     There  was  evidence  that  said  sum  was 
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to  be  secured  and  paid  only  in  case  the  Marion 
property  proved  on  inspection  to  be  as  repre- 
sented. The  testimony  of  Mrs.  Meyers  was  em- 
phatic to  that  effect.  She  is  corroborated  by 
Meyers  and  also  by  the  circumatance  that  the 
note  and  mortgage  were  not  required  to  be  executed 
at  the  time  of  the  execution  of  the  deeds.  As  we 
have  said,  the  uncontradicted  evidence  established 
that  the  condition  upon  which  the  note  and  mort- 
gage were  to  be  executed  failed,  in  that  the  Marion 
property  proved  to  be  materially  different  in  value 
and  title  from  as  represented,  and  in  fact  proved 
to  be  practically  worthless.  It  follows  that  the 
court  was  warranted  in  finding  the  nonexistence 
of  a  promise  to  pay  on  the  part  of  Meyers  and 

3.  wife.     True,  Meyers  signed  the  instruments, 
but  the  evidence  is  sufficient  to  support  a 

finding  that  they  were  not  delivered.     There   was 
evidence  that  Meyers  placed  such  instruments 

4.  in  the  possession  of  Kuntz  only  for  the  pur- 
pose of  procuring    Mrs.    Meyers'  signature 

thereto,  in  case  the  Marion  property  was  found  to 
be  as  represented.  Meyers  testified  that  he  signed 
the  instruments  and  surrendered  them  to  Kuntz 
"on  condition  if  everything  was  satisfactory  when 
we  looked  at  that  Marion  property".  To  constitute 
a  valid  delivery  of  an  instrument,  an  act  must  com- 
bine with  an  intent  to  that  end.  There  was  evidence 
that  the  element  of  intent  did  not  exist.  Stokes  v. 
Anderson  (1889),118  Ind.  533,  21  N.  E.  331,  4  L.  R. 
A.  313,  note;  Goodwin  v.  Owen  (1876),  55  Ind.  243. 
In  such  view  of  the  case,  Kuntz  and  Kuntz  could 
have  based  no  right  on  the  instruments  as  against 
either  Meyers  or  his  wife. 

But  since  Kuntz  and  Kuntz  paid  Meyers'  debt 
to  Hearn,  if  we  should  assume  as  argued  that  Meyers 
in  consideration  thereof  executed  the  note  as  a 
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binding  obligation  and  likewise  the  mortgage  for 
the  purpose  of  seonring  its  payment,  a  question  is 
presented  respecting  the  rights  of  the  parties  while 
Euntz  and  Kuntz  still  held  the  instruments,  and 
Meyers  and  wife  yet  held  the  title  to  lot  15.  Where 
a  husband  purchases  real  estate,  taking  the 
5.  title  in  his  own  name,  and  executes  a  mort- 
gage on  such  real  estate  to  secure  the  pay- 
ment of  the  purchase  money  or  a  part  thereof, 
such  mortgage  is  a  valid  lien  upon  the  entire  title 
and  the  wife  has  no  interest  inchoate  or  other- 
wise in  such  real  estate  as  against  the  mortgage 
and  regardless  of  whether  she  joins  in  its  execu- 
tion. §3033  Bums  1914,  §2495  R.  S.  1881;  Denton 
V.  Arnold  (1898),  151  Ind.  188,  193,  51  N.  E.  240; 
Fowler  v.  Maus  (1895),  141  Ind.  47,  40  N.  E.  56; 
Bowman  v.  Mitchell  (1884),  97  Ind.  155,  157; 
Baker  v.  McCune  (1882),  82  Ind.  339;  Seihert  v. 
Todd  (1889),  31  S.  C.  206,  9  S.  E.  822,  4  L.  R.  A. 
606,  note.  The  lands  here,  however,  were  pur- 
chased by  Meyers  and  his  wife,  and  title  taken  by 
entireties.  The  debt  paid  by  Kimtz  to  Heam, 
was  a  debt  of  Meyers'  alone.  An  obligation 
against  Mrs.  Meyers  could  not  grow  out  of  the 
payment  of  such  debt  in  the  absence  of  a  promise 
on  her  part  to  that  end,  and  there  was  no  such 
promise.  If  Meyers  executed  the  note  here,  in 
consideration  of  the  payment  by  Kuntz  to  Heam, 
such  note  was  not  only  his  individual  obligation, 
but  also  it  represented  his  individual  debt.  The 
mortage  was  executed  to  secure  the  payment  of 
the  note.  It  is  a  general  rule  that  a  mortgage 
executed  by  a  husband  alone  on  lands  held  by 
entireties,  to  secure  the  payment  of  his  individual 
debt  may  not  be  established  as  a  lien  against  such 
land  or  enforced  against  either  him  or  his  wife. 
Thornhurg  v.    Wiggins   (1893),    135   Ind.    178,   34 
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N.  E.  999,  41  Am.  St.  422,  22  L.  R.  A.  42;  Chandler 
V.  Cheney  (1871),  37  Ind.  391.  The  rule  is  the 
same  where  the  wife  joins  in  the  execution  of  the 
mortgage.  Dodge  v.  Kinzy  (1885),  101  Ind.  102; 
Abicht  V.  Searls  (1900),  154  Ind.  594,  57  N.  E.  246; 
Davis  V.  Neighbors  (1905),  34  Ind.  App.  441,  73 
N.  E.  151.  Mrs  Meyers  was  not  a  mere  volunteer 
in  the  transaction  involved  here.  In  addition  to 
releasing  her  inchoate  interest  in  her  husband's 
lands,  she  parted  with  title  to  her  own  farm  in 
consideration  of  the  conveyance  to  her  and  her 
husband  by  entireties.  Neither  can  it  be  said  that 
she  was  a  purchaser  with  notice  of  the  existence 
of  the  note  and  mortgage.  These  instruments 
were  not  in  existence  at  the  time  of  such  con- 
veyances. As  we  have  said,  there  was  substantial 
evidence  that  their  future  execution  depended  on 
a  condition  which  failed.  She  did  nothing  at  any 
time  to  validate  the  instruments.  Under  such 
circumstances,  we  are  not  required  to  pass  on  the 
suggested  question  of  whether  a  mortgage  executed 
by  the  husband  alone  on  lands  purchased  by  the 
husband  to  secure  the  payment  of  his  debt  repre- 
senting the  unpaid  purchase  price  of  such  land,  may 
be  enforced  against  such  lands,  where,  at  the  re- 
,  quest  of  the  husband,  they  are  conveyed  by  the 
vendor  to  himself  and  wife  as  tenants  by  the 
entireties,  the  wife  being  a  mere  volunteer,  with 
notice  of  the  facts.  In  such  a  case,  however,  the 
execution  of  the  deed  and  mortgage  being  parts  of 
the  same  transaction,  the  equities  of  the  situation 
woidd  seem  to  require  that  such  a  mortgage  be 
enforced  although  the  wife  was  not  a  party  to  it, 
and  therefore  did  not  subscribe  to  its  specific 
terms.  Under  the  circumstances  of  the  case  at 
bar,  however,  it  is  our  judgment  that  the  mortgage 
here  was  without  effect  as  against  Mrs.  Meyers, 
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and  hence  that  it  was  nonenforceable  by  Kuntz 
and  Kuntz  as  against  lot  15,  while  the  title  thereto 
was  held  by  her  and  her  husband.  She  took  title 
to  such  lot  with  the  distinct  understanding  that  such 
a  mortgage  should  not  be  executed  by  her  or  her 
husband  unless  the  Marion  property  proved  to  be 
as  represented.  It  was  shown  to  be  otherwise  by 
uncontradicted  evidence. 

Turning  our  attention  to  the  vendor's  lien  phase 

of  the  case,  the  mortgage  here  was,  as  we  have 

held,  without  legal  validity.     The  fact  that 

6.  it  was   taken  indiciated   a  purpose  not   to 
waive  whatever  lien,  if  any,  grew  out  of  the 

transaction.  The  taking  of  the  mortgage  there- 
fore is  not  inconsistent  with  the  existence  of  a 
vendor's  lien.  Scott  v.  Edgar  (1902),  159  Ind.  38, 63 
N.  E.  452;  Gilbert  v.  Bakes  (1886),  106  Ind.  558, 
7  N.  E.  257;  Bakes  v.  Gilbert  (1884),  93  Ind.  70; 
nines  V.  Langley  (1882),  85  Ind.  77;  Fouch  v. 
Wilson  (1877),  60  Ind.  64,  28  Am.  Rep.  651.  Where 
a    husband    purchases    land,    and    executes 

7.  his  own  note  for  the  purchase  price,  which 
note  remains  unpaid,  and  causes  the  land 

to  be  conveyed  to  his  wife,  who  pays  no  considera- 
tion therefor,  the  vendor  may  establish  a  lien 
against  the  land,  the  wife  being  a  mere  volunteer. 
Strohn  v.  Good  (1888),  113  Ind.  93,  14  N.  E.  901; 
Humphrey  v.  Thorn  (1878),  63  Ind.  296;  Martin  v. 
Cauble  (1880),  72  Ind.  67,  74.  The  rule  is  the 
same  where  the  wife  pays  the  purchase  price  in 
part,  and  the  husband  executes  his  note  for  the 
balance.  Scott  v.  Edgar ^  supra;  Anderson  v.  Tanne- 
hill  (1873),  42  Ind.  141.  The  technical  relation 
of  vendor  and  vendee  is  not  necessary  to 

8.  the  creating  and  existence  of  the   lien   in 
favor   of   one   party   against   the   lands   of 

another.     Barrett  v.  Lewis  (1886),   106  Ind.   120, 
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5  N.  E.  910;  John  v.  SeweU  (1870),  33  Ind.  1; 
Fleece  v.  Orear  (1882),  83  Ind.  200;  Dwenger  v. 
Branigan  (1884),  95  Ind.  221.  "A  vendor's  lien 
is  an  ancient  rule,  and  had  its  origin  in  the  principle 
of  natural  justice  and  equity,  which  impresses 
the  conscience  that  it  is  not  fair  for  a  vendee  of 
lands,  who  gives  no  other  security,  to  have,  as 
between  the  parties,  the  absolute  estate  until  he 
has  fully  paid  for  it.  It  rests  upon  the  same 
foundation  as  the  doctrine  of  subrogation.  *  ♦  ♦ 
It  is  created  by  the  law  solely  to  secure  the  payment 
of  the  purchase  money.  It  is  therefore  an  incident 
of  the  debt.  ♦  ♦  *  And  continues  to  exist  until 
the  debt  is  paid  or  otherwise  discharged.^'  Casaell 
V.  Lowry  (1904),  164  Ind.  1,  72  N.  E.  640. 

9.  A  tenant  by  the  entireties  owns  merely  the 
entire   estate.     If   owned   in   fee,    such    an 

estate  is  not  greater  in  quantity  than  any  other 
estate  in  fee.  As  argued,  it  would,  therefore, 
seem  to  follow  as  a  natural  sequence  from  the  fore- 
going principles,  that  where  lands  are  purchased 
and  conveyed  to  a  husband  and  wife  as  tenants 
by  the  entireties,  and  the  husband  executes  his 
note  for  the  purchase  price,  which  note  remains 
unpaid,  or  where  the  wife  pays  a  part  of  the  con- 
sideration for  the  conveyance,  and  the  husband 
executes  his  note  for  the  balance  thereof,  which 
balance  remains  unpaid,  and  where  in  the  latter 
case  the  wife  at  the  time  of  the  conveyance  has  or 
is  chargeable  with  knowledge  of  the  facts,  the 
vendor  may  enforce  his  lien  against  the  lands. 

In  the  case  at  bar,  however,  the  facts  which 

destroy  the  apparent  lien  of  the  mortgage  against 

lot  15,  likewise  stand  as  a  barrier  to  the 

10.  decreeing    of  a  vendor's  lien  against  such 
lot,  based  on  the  note  and  its  nonpayment. 

Mrs.  Meyers  was  a  purchaser  for  value.    As  we 
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have  indioated,  there  was  substantial  evidence 
that  she  with  her  husband  took  title  by  entireties 
to  lot  15,  with  the  distinct  agreement  with  Kuntz 
and  wife  that  no  indebtedness  should  arise  against 
either  of  them,  and  that  no  note  should  be  executed 
by  reason  of  the  payment  of  the  Hearn  claim, 
except  on  a  condition  which  failed.  Neither  she, 
therefore,  nor  her  husband,  owed  any  debt.  It 
follows  that  the  lien  could  not  arise  or  be  created 
on  said  lot,  based  on  the  voluntary  act  of  the 
husband  in  executing  the  note,  if  he  did  execute  it. 
We  conclude,  therefore,  that  prior  to  their  convey- 
ance thereof,  Mrs.  Meyers  and  her  husband  held 
said  lot  free  from  any  lien  in  favor  of  Kuntz  and 
Euntz,  as  the  holders  of  said  note.  The  lien  of 
the  mortgage,  if  it  constituted  a  lien,  passed 

11.  to   appellant    with    its    assignment.     Like- 
wise the  vendor's  lien,  if  it  existed,  being 

a  mere  incident  of  the  debt,  passed  with  the  assign- 
ment of  the  note.  Smith  v.  Mills  (1896),  145  Ind. 
334,  43  N.  E.  664,  44  N.  E.  362;  Mulky  v.  Karsell 
(1903),  31  Ind.  App.  695,  68  N.  E.  689.  We  have 
held,  however,  that  in  neither  case  was  there  a 
lien.  The  facts  were  not  sufficient  to  estop  Meyers 
and  wife  from  contesting  the  existence  of  a  lien 
on  either  theory  as  against  appellant,  while  they 
owned  the  lot.  Moreover,  if  the  facts  were  other- 
wise sufficient  to  that  end,  appellant  was  an  assignee 
with  notice.  As  we  have  said,  his  attention  was 
specifically  directed  to  the  fact  that  Meyers 

12.  and  wife,  as  husband  and  wife,  were  named 
in  the  body  of  the  mortgage  as  mortgagors, 

and  that  the  wife  had  not  signed  it.  He  was  in- 
formed  also  that  the  lot  was  held  by  entireties, 
which  fact  was  disclosed  also  by  the  deed  records 
in  the  recorder's  office,  and  he  knew  also  that 
Vol.  61—27 


418  APPELLATE  COURT  OP  INDIANA, 

Simmons  v,  Parker — 61  Ind.  App.  403. 

Mrs.  Meyers  had  refused  to  sign  the  mortgage  by 
reason,  of  misrepresentations  as  indicated.  This 
situation  was  abundantly  sufficient  to  charge 
appellant  with  the  duty  of  inquiry,  which  pursued 
with  diligence,  would  have  disclosed  to  him  the 
real  facts.  Wehh  v.  John  Hancock j  etc.j  Ins.  Co. 
(1904),  162  Ind.  616,  69  N.  E.  1006,  66  L.  R.  A. 
632. 

The  mortgage  being  of  record,  appellee  Parker 

had  constructive  notice  of  its  existence  and  terms. 

As  the  deed  under  which  Meyers  and  wife 

13.  claimed  was  a  deed  in  Parker's  chain  of 
title,  he  had  notice  constructively  also  that 
the  former  held  by  entireties.  Hazhtt  v.  Sinclair 
(1881),  76  Ind.  488,  40  Am.  Rep.  264;  39  Cyc 
1713;  2  Pomeroy,  Eq.  Jurisp.  (2d  ed.)  §626.  Such 
notice  to  Parker  included  that  Meyers  alone  had 
executed  a  mortgage  on  the  lot  held  by  entireties. 
The  mortgage  being  invalid,  these  facts  are,  how- 
ever, unimportant.  A  like  result  follows  if  the 
record  of  the  mortgage  be  held  to  be  construc- 
tive notice  of  any  vendor's  lien  that  might  exist. 
Martin  v.  Cauble^  aupra^  67,  73.  If  the  facts  were 
sufficient  constructively  to  place  him  on  inquiry, 
such  inquiry  diligently  prosecuted  would  have  led 
to  actual  knowledge  of  the  nonexistence  of  a  lien  on 
either  theory. 

In  view  of  the  situation  thus  presented,  we  hold 
the  evidence  to  be  sufficient  to  sustain  the  decision. 
The  record  is  free  from  error  in  other  respects. 
Judgment  affirmed. 

Note. — Reported  in  112  N.  B.  31.  As  to  suffideney  of  deed  to 
create  tenancy  by  entirety,  see  Ann.  Cas.  1912  C  927.  As  to  estoppel 
of  married  woman  joining  with  husband  in  deed  of  bis  land  to  set 
up  dower  rights,  see  Ana.  Cas.  1916  C  800. 
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Chicago  and  Erie  Railroad  Company  v.  Biddin- 

GER,  Administrator. 

[No.  8,651.    Filed  October  26,  1915.     Rehearing  denied  February 
4, 1916.    Transfer  denied  March  31, 1916.] 

1.  Pleading. — Complaint. — Initial  Attack  on  Appeal, — The  suffi- 
ciency of  a  complaint  for  want  of  facts  can  not  be  assailed  for  the 
first  time  on  appeal,    p.  424. 

2.  Death. — Wrongful  Death, — Action  by  Administrator, — ^An  ad- 
ministrator's action  for  the  wrongful  death  of  his  decedent  is  wholly 
dependent  upon  the  statute,  and  in  the  absence  of  a  survivor  who 
has  sustained  a  pecuniary  loss  by  the  death  of  the  decedent  there 
is  no  right  of  action,     p.  425. 

3.  Husband  and  Wife. — Wrongful  Death  of  Wife. — Action  fw 
Benefit  of  Hitshand. — StatiUee.—SeGtion  285  Bums  1914,  Acts 
1899  p.  405,  authorizing  actions  for  wrongful  death  to  be  main- 
tained by  the  personal  representative  of  the  decedent  recognizes 
two  classes  to  whom  the  damages  shall  imure,  the  one  consisting 
of  the  widow,  or  widower,  as  the  case  may  be,  and  children,  if  any, 
and  the  other  consisting  of  the  next  of  kin,  so  that  an  action  for  the 
benefit  of  a  husband  may  be  maintained  thereunder  for  the  death 
of  the  wife,  although  she  left  neither  children  nor  next  of  kin 
surviving,    p.  425. 

4.  Death. — Wrongful  Death, — Action  by  Administrator, — Pecuniary 
Interest  of  Persons  for  Whom  Action  is  Maintained, — Complaint, — 
In  an  administrator's  action  for  the  wrongful  death  of  his 
decedent,  the  allegation  that  there  are  persons  to  whom,  under 
the  statute,  the  damages  will  inure,  renders  the  complaint 
sufficient  ini  that  respect  without  the  allegation  that  the  persons 
for  whose  benefit  the  action  is  brought  have  a  i)ecuniary  interest 
in  the  life  of  the  decedent,  p.  426. 

5.  Railboads. — Crossing  Accidents, — Complaint, — Sufficiency, — ^A 
complaint  to  recover  for  the  wrongful  death  of  one  who  was  hit 
by  a  train  at  a  crossing,  alleging  that  decedent  and  her  husband 
were  traveling  in  a  buggy  toward  the  railroad  to  pass  over  the 
Grossing,  that  the  husband  was  driving,  "and  while  he  was  so  driv- 
ing and  as  plaintiff's  intestate  approached  and  entered  near  to 
said  railroad  crossing  they  proceeded  carefully  and  exercised  all 
due  care  and  caution  to  see  or  hear  any  train  or  engine  or  locomo- 
tive that  might  be  approaching  said  crossing",  was  sufficient  as 
against  the  theory  that  the  statutory  duty  to  soimd  the  whistle 
and  ring  the  bell  applies  only  as  to  travelers  on  public  highways 
actually  crossing,  or  who  had  crossed,  or  who  were  about  to  cross, 
p.  427. 

6.  Railroads. —  Crossing  Accidents, —  Contributory  Negligence, — 
Husband  and  Wife, — In  an  administrator's  action  for  the  wrong- 
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fid  death  of  a  married  woman,  who,  while  riding  with  her  husband, 
was  struck  by  defendant's  train  at  a  highway  crossing,  it  was  not 
necessary  for  plaintiff  to  allege  or  prove  that  the  ocoux)ants  of 
the  buggy  were  free  from  contributory  negligence,  and  even  though 
it  may  have  api>eared  from  the  complaint  that  decedent's  husband 
who  was  driving,  was  g^ty  of  negligence,  such  negligence  could 
not  be  imputed  to  decedent,    p.  428. 

7.  Pleading. — Demurrer  to  Complaint, — Facts  Admitted. — ^Faets 
well  pleaded  in  a  complaint  are  to  be  taken  as  admitted  as  against 
a  demurrer,    p.  430. 

8.  NEQuaBNCE.  — ComptainL — Contributory  Negliifence,— Question 
for  Jury. — ^Where  the  facts  alleged  in  the  compUdnt  are  of  9uch 
nature  and  character  as  to  be  reasonably  subject  to  more  than  one 
inference  as  to  whether  the  injured  party  was  guilty  of  contributory 
negligence,  the  question  is  for  the  jtuy.    p.  430. 

9.  Railroads. — Crossing  Accidents. — Verdict. — Ansu>ers  to  Inter- 
rogatories.— ^Where  the  general  verdict  amounted  to  a  finding  that 
defendant  railroad  company  had  violated  the  statute  with  respect 
to  the  sounding  of  the  whistle  and  ringing  of  the  bell  on  the  ap- 
proach of  its  train  to  the  crossing,  as  well  as  an  ordinance  regulating 
the  speed  of  trains,  and  that  decedent  was  not  guilty  of  ne^igence 
materially  contributing  to  her  death,  answers  by  the  jury  to  inter- 
rogatories from  which  it  appeared  that  the  train  was  running  at 
forty  miles  i)er  hour,  that  decedent  was  well  acquainted  with  the 
crossing,  that  the  view  of  the  crossing  was  obstructed  at  certain 
distances,  etc.,  were  not  in  irreconcilable  conflict  with  the  general 
verdict,    p.  431. 

10.  Appeal. — Review. — Harmless  Error. — Instructions. — ^While  the 
practice  of  reading  the  complaint  to  the  jury  instead  of  stating 
the  issues  and  theory  of  the  complaiilt  is  subject  to  criticism,  such 
action  does  not  constitute  reversible  error,  and  especially  where 
it  appears  that  the  court  in  another  instruction  told  the  jury  that 
the  complaint  is  not  evidence  and  that  the  jury  should  not  be 
influenced  in  any  manner  by  the  statements  therein  contained, 
p.  432. 

11.  Husband  and  Wipe. — Wrongful  Death  of  Wife. — Damages. — 
Instructions. — In  an  administrator's  action  for  the  wrongful  death 
of  his  decedent,  brought  for  the  benefit  of  decedent's  surviving 
husband,  instructions  stating  that  the  damages,  if  any,  suffered 
by  the  husband  were  i)ecuniary,  and  that  the  jury  might  take 
into  consideration  the  expectancy  of  life  of  decedent,  her  habits 
of  industry,  thrift  and  economy,  the  nature  and  extent  of  services 
rendered  for  her  husband,  that  the  amount  of  her  personal  expenses 
should  be  deducted  therefrom,  and  that  no  damages  should  be 
assessed  for  pain  and  suffering  of  decedent,  nor  for  the  wounded 
feelings  of  the  husband,  correctly  stated  the  law  so  far  as  they  went, 
and  were  unobjectionable  in  the  absence  of  any  request  for  instruo* 
tions  embodying  features  alleged  to  have  been  omitted,    p.  433. 
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12.  Nbgliqbngb. — CorUnbuiary  Negligence, — It  is  not  every  act  of 
nesfligenoe  on  the  part  of  an  iigured  person  that  will  defeat  re- 
covery, but  such  only  as  materially  oontributes  to  the  injury,  p.  433. 

13.  Railroads. — Croaeing  AeeiderUe. — FaUure  to  Signal  Approach 
to  Crowing. — Negligence, — Inetrudiona, — ^An  infltruotion  that  the 
failure  of  defendant  railroad  company  to  comply  with  the  statute 
in  reference  to  sounding  the  whistle  and  ringing  the  bell  on  ap- 
proaching a  highway  crossing  would  amount  to  negligence,  was 
not  erroneous,    p.  434. 

14.  RAiiiBOAns. — Croseing  Aceidents^^Violalion  of  City  Ordinance, 
— Negligence, — Inetructions, — Review, — ^While  it  is  generally  the 
duty  of  the  court  to  say  as  a  matter  of  law  that  a  city  ordinance 
is  or  is  not  in  force,  an  instruction  that  if  the  jury  found  that  there 
was  an  ordinance  in  force  which  limited  the  speed  of  trains,  the 
violation  thereof  would  be  negligence,  was  not  ground  for  reversal 
in  view  of  interrogatories  and  instructions  submitted  by  appel- 
lant from  which  it  appeared  that  the  error  was  invited,    p.  434. 

15.  Husband  and  Wifb. — Wrongful  Death  of  Wife. — Action, — 
Right  of  Recovery, — Instructions. — In  an  administrator's  action  for 
the  death  of  his  decedent,  brought  for  the  benefit  of  decedent's 
surviving  husband,  the  defendant  was  not  entitled  to  a  peremptory 
instruction  in  its  favor  on  the  theory  that  while  the  complaint 
alleged  that  the  husband  was  the  sole  heir  of  his  deceased  wife, 
the  evidence  showed  that  she  left  a  father  and  mother  who  were 
heirs  at  law  to  one-fourth  of  the  estate  over  $1,000,  since  the  hus- 
band belonged  to  the  first  class  of  persons  who  under  the  statute 
would  be  entitled  to  damages,  and  where  there  are  persons  of  this 
class  the  damages  are  awarded  to  them  to  the  exclusion  of  the  other 
class,    p.  435. 

16.  Railboads. — Crossing  Accidents, — Contributory  Negligence, — 
Evidence, — Review. — The  objection  that  decedent  and  her  husband 
had  encased  themselves  in  a  top  buggy  with  the  top  up  and  side 
curtains  on,  so  that  it  was  impossible  for  them  to  see,  except 
directly  in  front  of  them,  and  then  proceeded^to  drive  toward  a 
dangerous  crossing  without  stopping,  and  only  looked  at  a  point 
about  one  himdred  feet  south  of  the  crossing,  etc.,  was  not  avail- 
able in  view  of  evidence  and  answers  by  the  jury  to  interrogatories 
showing  that  decedent  and  her  husband  looked  and  listened  as  they 
approached  the  crossing  from  a  point  where  they  had  a  view  of 
the  track  for  about  three  hundred  feet,  and  that  if  defendant  com- 
pany had  obeyed  the  statutory  provisions  as  to  signals  and  the 
provisions  of  an  ordinance  regulating  the  speed  of  trains,  decedent 
and  her  husband  would  have  had  time  to  have  crossed  the  track 
in  safety  after  having  looked  and  listened,    p.  436. 

17.  Appeal. — Review, — Refusal  of  Instructions. — There  was  no 
error  in  the  refusal  of  instructions  requested,  but  not  applicable 
to  the  case,  as  well  as  of  one  fully  covered  by  instructions  given. 
p.438. 
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18.  Appeal. — Review, — Admission  of  Evidence. — In  an  adminis- 
trator's action  for  the  wrongful  death  of  his  decedent,  brought  for 
the  benefit  of  decedent's  surviving  husband,  the  admission  of 
testimony  by  the  husband  as  to  the  extent  of  his  property,  though 
improper,  was  not  ground  for  review  in  the  absence  of  any  specific 
objection  directing  the  attention  of  the  trial  court  to  the  infirmity 
in  such  testimony,    p.  439. 

19.  Death. — Excessive  Damages, — Review. — Where  decedent  was 
twenty-three  years  of  age,  of  good  health,  a  bright,  active  woman, 
of  kindly  temi)erament,  economical  and  industrious  in  her  habits, 
familiar  with  and  able  to  perform  the  duties  that  fell  to  her  lot  as 
a  farmer's  wife,  a  verdict  for  $3,000  in  an  administrator's  action 
for  the  benefit  of  her  husband  was  not  excessive,    p.  439. 

From  Marshall  Circuit  Court;  Harry  Bernetha^ 
Judge. 

Action  by  Err  Biddinger,  administrator  of  the 
estate  of  Minnie  M.  Biddinger,  deceased,  against 
the  Chicago  and  Erie  Railroad  Company.  Prom 
a  judgment  for  plaintiff,  the  defendant  appeals. 
Affirmed. 

W.  0.  Johnson,  Bull  &  Johnson  and  Harley  A. 
Logan,  for  appellant. 

Arthur  Metzler,  for  appellee. 

MoRAN,  J.— On  April  1,  1911,  while  Err  Bid- 
dinger, accompanied  by  his  wife,  Minnie  Biddinger, 
was  attempting  to  cross  appellant's  railroad  ui)on 
the  principal  ^street  of  the  city  of  Rochester,  Indi- 
ana, the  conveyance  in  which  they  were  riding 
was  struck  by  appellant's  west  bound  passenger 
train  and  the  occupants  of  the  conveyance  were 
violently  thrown  therefrom  and  Minnie  Biddinger 
was  severely  injured,  from  the  effects  of  which  she 
died  the  following  day.  Appellee,  as  administrator 
of  her  estate,  brought  an  action  against  appellant 
alleging  that  her  death  was  caused  by  the  negli- 
gence of  appellant.  A  trial  by  a  jury  resulted  in  a 
verdict  in  favor  of  appellee  in  the  sum  of  $3,000. 
From  a  judgment  on  the  verdict,  appellant  has 
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appealed  and  seeks  a  reversal  on  the  grounds:  (1) 
that  the  complaint  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action;  (2)  error  in  over- 
ruling a  demurrer  to  each  paragraph  of  complaint; 

(3)  error  of  the  court  in  overruling  appellant's 
motion  for  judgment  on  answers  to  interrogatories; 

(4)  error  in  overruling  appellant's  motion  for  a  new 
trial;  (5)  error  in  overruling  appellant's  motion  in 
arrest  of  judgment;  and  (6)  error  in  overruling 
motion  to  modify  judgment. 

The  complaint  is  in  two  paragraphs,  and  the 
material  allegations  that  are  common  to  both 
paragraphs  are,  that  on  April  1,  1911,  appellant  was 
a  corporation,  organized  under  the  'laws  of  the 
State  of  Indiana,  and  that  its  line  of  railroad 
passed  through  the  city  of  Rochester,  Indiana, 
in  an  easterly  and  westerly  direction,  crossing  the 
main  street  of  the  city  at  right  angles;  on  the  west 
side  of  the  street  south  of  the  crossing  were  located 
a  large  number  of  frame  buildings,  and  on  the 
east  side  and  south  of  the  crossing  were  located  a 
number  of  dwellings,  piles  of  tile,  forest  trees, 
an  elevator  and  freight  cars,  which  obstructed  the 
view  to  the  railroad  east  of  the  crossing  and  the 
approach  of  trains  from  that  direction.  As  Err 
Biddinger  and  his  wife  drew  near  the  crossing,  they 
exercised  due  care  and  caution  to  hear  the  approach 
of  trains;  that  appellant  carelessly  and  negligently 
ran  its  train  of  cars  to  the  west  at  a  speed  of  forty 
miles  per  hour,  and  against  the  conveyance  in  which 
Err  Biddinger  and  his  wife  were  riding,  and  that 
his  wife  by  reason  thereof  was  violently  thrown 
from  the  conveyance  and  greatly  injured,  so  that 
she  died  on  the  following  day;  the  operators  of 
appellant's  train  failed  to  sound  the  whistle  or 
ring  the  bell  attached  to  the  locomotive  until 
within  about  150  feet  of  the  crossing,  not  leaving 


424  APPELLATE  COURT  OP  INDIANA, 

Chioago,  eto.,  R.  Co.  v.  Biddinger — 61  Ind.  App.  419. 

sufficient  time  for  the  decedent  and  her  husband  to 
escape;  if  the  whistle  had  been  sounded  at  a  point 
not  less  than  80  rods  nor  more  than  100  rods  from 
the  crossing,  and  if  the  bell  had  been  rung  not  less 
than  80  rods  nor  more  than  100  rods  from  the 
crossing,  and  continuously  until  the  train  of  cars 
had  passed  the  crossing,  the  accident  could  have 
been  avoided.  It  is  alleged  that  the  husband  of 
the  decedent  is  the  sole  heir  and  next  of  kin  and 
entitled  to  any  damage  that  may  accrue  by  reason 
of  the  death  of  his  wife.  The  second  paragraph, 
in  addition  to  the  above  facts,  alleges  the  viola- 
tion of  an  ordinance  of  the  city  of  Rochester,  which 
limits  the  speed  of  locomotives  and  trains  to  twenty- 
five  miles  per  hour,  and,  at  the  time  of  the  acci- 
dent, the  locomotive  that  came  in  contact  with  the 
conveyance  in  which  the  decedent  and  her  husband 
were  riding,  was  propelled  at  a  high  and  dangerous 
rate  of  speed  of  forty  miles  per  hour.  Damages 
were  demanded  in  the  sum  of  $10,000. 

The  first  assignment  of  error  presents  no  ques- 
tion   for    review.     The    sufficiency    of    the    com- 
plaint for  want  of  facts  can  not  be  assailed 

1.  for  the  first  time  in  the  appellate  tribunal, 
since  the  passage  of  the  act  of  March  4,  1911. 
Acts  1911  p.  415,  §344,  348  Burns  1914.  Robinson 
V.  State  (1912),  177  Ind.  263,  97  N.  E.  929;  Stiles  v. 
Hasler  (1913),  56  Ind.  App.  88,  104  N.  E.  878. 
Appellant  urges  that  the  demurrer  should  have 
been  sustained  to  each  paragraph  of  the  complaint 
for  the  reason,  that  before  there  can  be  a  recovery 
under  the  statute  for  the  death  of  one  caused  by 
the  wrongful  act  of  another,  the  complaint  must 
disclose  that  some  one  of  the  class  of  persons  for 
whom  the  action  can  be  maintained  under  the 
statute,  was  dependent,  in  some  way,  for  support 
upon  the  decedent;  and  that  the  allegation  that 
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the  husband  is  the  sole  heir  and  entitled  to  any 
damages  that  might  inure  by  reason  of  the  wrong- 
fid  death  of  the  decedent  does  not  bring  the  com- 
plaint within  the  purview  of  the  statute,  authorizing 
the  administrator  to  maintain  an  action  under 
§285  Bums  1914,  Acts  1899  p.  405.  The  right  of 
action,  if  it  exists,  is  wholly  dependent  upon 

2.  the  statute,  being  unknown  to  the  common 
law.     And  unless  there  is  a  survivor,  who 

has  sustained  a  pecuniary  loss  by  the  death  of 
Minnie  Biddinger,  there  is  no  right  of  action. 
Louisville^  etc.^  R.  Co.  v.  Goodykoontz  (1889),  119 
Ind.  Ill,  21  N.  E.  472,  12  Am.  St.  371;  Pittsburgh, 
etc.,  R.  Co.  V.  Reed  (1909),  44  Ind.  App.  635,  88 
N.  E.  1080;  Duzan  v.  Myers  (1903),  30  Ind.  App. 
227,  65  N.  E.  1046,  96  Am.  St.  341;  Wabash  R.  Co. 
V.  Cregan  (1899),  23  Ind.  App.  1,  54  N.  E.  767. 
The  act  of  1881  (Acts  1881  [s.  s.]  p.  240,  §284 
R.  S.  1881,  §285  Bums  1894),  which  remained  the 
law  until  amended  in   1899   (Acts   1899  p. 

3.  405,  supra) ,  provided,  among  other  things,  that 
when  the  death  of  one  is  caused  by  the 

wrongful  act  of  another,  the  personal  representa- 
tive of  the  former  may  maintain  an  action  therefor 
against  the  latter,  if  the  former  might  have  main- 
tained the  action,  had  he  lived,  against  the  latter 
for  an  injury  for  the  same  act  or  omission.  The 
damages  must  inure  to  the  exclusive  benefit  of  the 
widow  and  children,  if  any,  or  next  of  kin,  to  be 
distributed  in  the  same  manner  as  personal  prop- 
erty of  the  decedent.  The  supreme  court  of  the 
state  of  Kansas,  in  construing  a  statute  embod3dng 
language  identical  with  the  above,  held  that  the 
husband  was  entitled  to  recover  for  the  wrongful 
death  of  his  wife  {Atchison,  etc.,  R.  Co.  v.  Townsend 
(1905),  71  Kan.  524,  81  Pac.  205,  6  Ann.  Cas. 
191),  on  the  theory  that  he  came  within  the  pro- 
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visions  of  the  statute  providing  that  the  next  of 
kin  was  entitled  to  recover.  This  construction  was 
placed  upon  the  statute  by  reason  of  the  provisions 
.therein  that  the  amount  recovered  should  be 
distributed  in  the  same  manner  as  personal  proj)- 
erty  of  the  decedent.  While  it  is  well  to  keep 
before  us  the  light  furnished  in  this  behalf,  yet 
the  conclusion  we  have  reached  as  to  the  sufficiency 
of  the  complaint,  as  against  the  objections  urged 
in  this  particular  need  not  be  based  upon  that  part 
of  the  statute  that  gives  the  husband,  as  next  of 
kin,  the  right  to  recover  according  to  the  construc- 
tion placed  thereon  by  the  supreme  court  of  the 
state  of  Kansas,  for  by  the  amendatory  act  of 
1899,  supra,  which  was  in  force  at  the  time  this 
action  was  instituted,  and  is  still  the  law,  the 
word,  "widower*'  was  added  to  the  clause,  so  it 
reads,  "The  damages  ♦  *  ♦  must  inure  to 
the  exclusive  benefit  of  the  widow,  or  widower  (as 
the  case  may  be),  and  children,  if  any,  or  next  of 
kin,"  etc.  By  the  statute  two  classes  of  persons 
are  recognized  as  beneficiaries.  The  first  class  is 
made  up  of  the  widow  or  widower,  as  the  case  may 
be,  and  the  children,  if  there  be  any  such  persons 
surviving.  The  second  class  consists  of  the  next 
of  kin  to  the  decedent.  Pittsburgh,  etc.,  R.  Co.  v. 
Reed,  supra. 

It  is  admitted  by  appellant  that  when  the  action 

is  brought  by  the  administrator  for  the  widow  or 

children,  or  for  both,  that  the  general  allega- 

4.  tion  that  the  decedent  left  a  widow  or 
children,  as  the  case  may  be,  who  will  sustain 
damages  by  reason  of  his  death,  that  the  complaint 
is  sufficient  in  this  respect;  but  this, it  is  urged, is  by 
reason  of  the  fact  that  the  husband  is  under  legal 
obligations  to  support  his  wife  and  children,  which 
obligation  does  not  apply  to  the  wife.     It  has  been 
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held  that  the  law  will  imply  that  the  widow  and 
minor  children  of  a  decedent  have  sustained  a 
loss  by  reason  of  his  death.  Korrady  v.  Lake 
Shore,  etc.,  R.  Co.  (1892),  131  Ind.  261,  29  N.  E. 
1069;  Pittsburghj  etc.,  R.  Co.  v.  Reed,  supra.  "The 
children  of  a  decedent  are  the  next  of  kin,  but  they 
are  put  in  the  class  with  the  widow  or  widower,  as 
the  case  may  be,  by  the  statute,  but  the  phrase 
^next  of  Mn',  as  used  in  the  statute,  relates  to  other 
than  the  decedent's  children.**  Pittsburgh,  etc., 
R.  Co.  V.  Reed,  supra.  It  was  said  in  Pennsylvania 
Co.  V.  Coyer  (1904),  163  Ind.  631,  72  N.  E.  876, 
"It  has  never  been  held  in  this  State  that  the 
complaint  must  show  the  fact  that  the  widow, 
widower,  children,  or  next  of  kin  of  the  deceased 
had  a  pecuniary  interest  in  his  life,  or  the  nature  or 
extent  of  that  interest."  The  complaint  under 
consideration  is  sufficient  against  the  objections 
urged  in  this  respect,  as  it  is  only  necessary  to  allege 
that  there  are  such  persons  to  whom,  under  the 
statute,  the  damages  recovered  may  inure.  Salem 
Bedford  Stone  Co.  v.  Hobbs  (1894),  11  Ind.  App. 
27,  38  N.  E.  538;  Commercial  Club,  etc.  v.  Hilliker 
(1898),  20  Ind.  App.  239,  50  N.  E.  578. 

It  is  further  insisted  that  the  complaint  does 
not  show  a  liability  because  the  statutory  duty  im- 
posed by  law  on  railroad  companies  to  sound 

5.  the  whistle  and  ring  the  beU  applies  only 
as  to  travelers  on  public  highways  actually 
crossing,  or  who  had  crossed,  or  who  were  about  to 
cross  (New  York,  etc.,  R.  Co.  v.  Martin  [1905],  35 
Ind.  App.  669,  72  N.  E.  654),  and  that  the  allega- 
tions of  the  complaint  do  not  bring  it  within  the 
statute.  The  complaint  alleges,  "That  on  said 
first  day  of  April,  1911,  plaintiff's  intestate  and  said 
Err  Biddinger,  her  husband,  were  driving  north 
on  said  Michigan  road  or  main  street  with  a  horse 
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hitched  to  a  buggy,  in  which  they  were  seated  and 
riding  to  pass  over  said  crossing,  said  Err  Bid- 
dinger driving  said  horse,  and  while  he  was  so 
driving  and  as  plaintiff's  intestate  approached  and 
entered  near  to  said  railroad  crossing  they  pro* 
ceeded  carefully  and  exercised  aU  due  care  and 
caution  to  see  or  hear  any  train  or  engine  or  loco- 
motive that  might  be  approaching  said  crossing." 
The  allegations  of  the  complaint  answer  appellant's 
argument  in  this  respect. 

It  is  further  insisted  that  the  complaint  is  bad 

because  it  discloses  that  the  decedent  and  her 

husband  were  guilty  of  contributory  negli- 

6.  gence.  The  burden  of  appellant's  argument 
is  that  the  complaint  discloses  that  the 
crossing  was  a  dangerous  one  for  the  reason  that 
the  view  to  the  railroad  east  of  the  street  was 
obstructed,  and  that,  while  the  complaint  shows 
that  the  occupants  of  the  buggy  proceeded  care- 
fully, as  they  approached  the  crossing,  they  did 
not  stop;  that  they  should  have  exercised  a  higher 
degree  of  care  and  vigilance  for  their  safety  than 
they  did.  In  considering  appellant's  contention, 
it  is  well  to  keep  in  mind  that  contributory  negli- 
gence is  a  matter  of  defence  and  that  it  was  not 
necessary  for  appellee  to  allege  or  prove  that  the 
occupants  of  the  buggy  were  free  from  contrib- 
utory negligence.  §362  Bums  1914,  Acts  1899  p. 
58;  Indiana  Union  Traction  Co.  v.  Love  (1913), 
180  Ind.  442,  99  N.  E.  1005.  It  will  be  noticed 
that  the  husband  of  the  decedent  was  driving  the 
horse  at  and  before  the  time  the  accident  occurred. 
The  legal  relation  that  an  occupant  in  a  conveyance 
bears  to  the  driver  when  an  injury  results  by  the 
conduct  of  another  to  the  passenger  or  guest  in 
the  conveyance  has  received  much  attention  by  the 
courts  and  text-book  writers.     The  English  case  of 
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Thorogood  v.  Bryan  (1849),  8  C.  B.  115,  decided  in 
1849,  seems  to  be  the  origin  of  the  doctrine  that  the 
negligence  of  the  driver  should  be  imputed  to  the 
passenger.  The  doctrine  announced  in  that  deci- 
sion was  criticized  as  being  unsound  and  not  followed 
by  Justice  Fields  in  speaking  for  the  court  in  the 
case  of  Little  v.  Hackett  (1886),  116  U.  S.  366,  6 
Sup.  Ct.  391,  29  L.  Ed.  652,  and  was  finally  over- 
ruled by  the  House  of  Lords  in  1888  in  the  case  of 
Bernina  (1888),  13  App.  Cas.  (L.  R.)  1.  See,  also, 
Duvall  V.  Atlantic  Coast  Line  R.  Co.  (1904),  134  N. 
C.  331,  46  S.  E.  760,  101  Am.  St.  830,  66  L.  R.  A. 
722;  Dean  v.  Pennsylvania  R.  Co:  (1889),  129 
Pa.  St.  614,  18  Atl.  718,  15  Am.  St.  733,  6  L.  R.  A. 
143;  Union  Pac.  R.  Co.  v.  Lapsley  (1892),  61  Fed. 
174,  2  C.  C.  A.  149,  16  L.  R.  A.  800.  In  the  case 
of  Duvall  V.  Atlantic  Coast  Line  R.  Co.j  supra^  the 
negligence  of  the  father,  who  was  driving  a  horse, 
was  not  imputed  to  his  daughter,  who  was  seated 
in  the  conveyance  with  him  at  the  time  of  the 
accident.  And  in  the  case  of  Union  Pac.  R.  Co. 
v.  Lapsley^  supra^  Sanborn,  J.,  held  that  the 
negligence  of  the  brother,  who  was  driving,  could 
not  be  imputed  to  his  sister.  While  the  courts  are 
not  entirely  in  accord  as  to  the  doctrine  of  imputed 
negligence,  the  weight  of  authority  is  that  the 
occupant  of  the  conveyance  or  traveler,  who  does 
not  act  in  privity  with  the  driver  can  not  be  charged 
with  his  negligence.  "It  is  only  where  the  driver  is 
negligent,  and  is  subject  to  the  control  of  the  pas- 
senger, that  the  negligence  of  the  former  will  be 
attributed  to  the  latter."  Boards  etc.  v.  Mutchler 
(1894),  137  Ind.  140,  36  N.  E.  534.  See,  also, 
Hoag  V.  New  York,  etc.,  R.  Co.  (1888),  111  N.  Y. 
199,  18  N.  E.  648;  LouisviUej  etc.,  R.  Co.  v.  Creek 
(1892),  130  Ind.  139,  29  N.  E.  481,  14  L.  R.  A. 
733;  Chicago,  etc.,  R.  Co.  v.  Spilker  (1893),  134  Ind. 
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380,  33  N.  E.  280, 34  N.  E.  218;  City  of  Vincennes  v. 
Thuis  (1902),  28  Ind.  App.  623,  63  N.  E.  315. 

It  was  said  in  Lake  Shore,  etc.,  R*  Co.  v.  Mc- 
intosh (1895),  140  Ind.  261,  38  N.  E.  476,  "the 
jury  were  informed  that  if  the  intestate  was,  at 
the  time  of  the  accident,  riding  in  a  conveyance 
driven  and  controlled  by  her  husband,  and  if  she 
was  killed  by  the  negligence  of  the  appellant, 
being  herself  free  from  fault,  her  husband's  negli- 
gence, if  he  were  guilty  of  any,  could  not  be  im- 
puted to  her.     This,  however,  is  the  law." 

The  marriage  relation  alone  did  not,  in  this  case, 
have  the  effect  of  making  her  responsible  for  the  negli- 
gence of  her  husband  providing  her  husband  was 
guilty  of  negligence,  which  we  need  not  decide.  Of 
course,  it  must  not  be  understood  that  she  was 
relieved  from  the  duty  of  exercising  ordinary  care 
for  her  own  safety  under  the  circumstances.  Dean 
V.  Pennsylvania  R.  Co.,  supra;  New  York,  etc.,  R. 
Co.  V.  Robbins  (1906),  38  Ind.  App.  172,  76  N.  E. 
804;  Aurelius  v.  Lake  Erie,  etc.,  R.  Co.  (1898),  19 
Ind.  App.  584,  49  N.  E.  857;  Lake  Shore, 

7.  etc.,  R.   Co.  y.  Boyts  (1897),   16  Ind.  App. 
640,  45  N.  E.  812.     All  the  facts  well  pleaded, 

relating  to  the  conduQt  of  the  husband  and  the 
decedent  as  they  approached  the  crossing  at  the 
time  of  the  accident  must  be  taken  as  admitted 
as  against  the  demurrer.  The  facts  set  up  in  the 
complaint  are  of  such  a  nature  and  character 

8.  as  to  be  reasonably  subject  to  more  than  one 
inference  or  conclusion  as  to  whether  appel- 
lant's decedent  exercised  due  care  or  was  guilty 
of  contributory  negligence,  hence  the  ultimate  fact 
as  to  whether  she  did  exercise  due  care  or  was 
guilty  of  contributory  negligence  was  properly 
left  to  the  jury  as  a  question  of  fact,  and  not 
determined  as  a  matter  of  law  by  the  court.    GreetWr 
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waldt  V.  Lake  Shore,  etc.,  R.  Co.  (1905),  166  Ind.  219, 
74  N.  E.  1081 ;  Indiana  Union  Traction  Co.  v.  Love, 
supra. 

The  answers  to  the  interrogatories  disclose  that 

the  locomotive  that  caused  the  death  of  appellee's 

intestate,  was  run  at  the  time  at  a  speed  of 

9.  forty  miles  per  hour;  the  decedent  was  well 
acquainted  with  the  crossing;  for  a  consider- 
able distance  south  of  the  crossing  and  on  the  east 
side  of  the  street,  a  view  to  the  railroad  was 
obstructed  by  an  elevator;  thirty-one  and  a  half 
feet  south  of  the  crossing,  the  decedent  could  have 
seen  the  approach,  of  the  train  for  three  hundred 
feet,  if  no  cars  were  standing  on  the  sidetrack;  on 
the  evening  of  the  accident,  a  freight  car  occupied 
the  siding;  a  view  of  fifty  feet  could  be  had  to  the 
east  after  the  occupants  of  the  conveyance  reached 
a  point  within  thirteen  and  a  half  feet  from  the 
south  rail  of  the  crossing;  south  of  the  elevator 
for  a  space  of  fifteen  feet  a  view  to  the  east  for  a 
distance  of  500  feet  could  be  had,  and  the  decedent 
and  her  husband  looked  to  the  east  at  this  point 
and  did  not  see  the  train  approaching;  the  horse 
drawing  the  conveyance  was  not  stopped  within 
two  city  blocks  of  the  crossing;  at  the  point 'where 
the  decedent  and  her  husband  looked  to  the  east,* 
they  could  have  seen  the  train,  had  it  been  ap- 
proaching at  the  time;  an  ordinance  was  in  force 
in  the  city  of  Rochester  at  the  time  regulating  the 
speed  of  trains  within  the  corporate  limits  of  the  city. 

The  general  verdict,  finding  as  it  does  that  all 
the  material  allegations  of  the  complaint  have 
been  established,  which  includes  the  violation  of 
the  statute  as  to  the  sounding  of  the  whistle  and 
the  ringing  of  the  bell,  as  well  as  the  violation  of  an 
ordinance  regulating  the  rate  of  speed  of  trains 
passing  through  the  corporate  limits  of  the  city,  is 
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not  brought  in  conflict  with  the  answers  to  inter- 
rogatories, for  there  is  no  material  fact  established 
by  the  answers  inconsistent  with  appellee's  right 
to  recover.  The  general  verdict  likewise  finds  that 
the  decedent  was  not  guilty  of  negligence  that 
materially  contributed  to  her  death.  Before  the 
answers  to  interrogatories  could  overthrow  the 
general  verdict,  there  would  have  to  be  such  a 
conflict  between  the  same  that  they  could  not 
be  reconciled,  which  does  not  exist. 

Appellant  assigns  numerous  reasons  why  a  new 
trial  should  have  been  granted.  The  court's  atten- 
tion is  directed,  first,  to  the  error  reUed  upon 

10.  in  the  giving  by  the  trial  court  of  instruc- 
tions Nos.  1,  3  and  4  of  its  own  motion,  and 
Nos.  7»  8»  17  and  18  at  the  request  of  appellee,  and 
in  refusing  instructions  Nos.  1,  8,  9  and  17  as 
requested  by  appellant.  Instruction  No.  1,  as 
given  by  the  court  of  its  own  motion,  consisted  of 
the  reading  of  the.  first  paragraph  of  complaint, 
and  stating  the  additional  averments  of  the  second 
paragraph  not  included  in  the  first  paragraph. 
It  is  contended  that  there  are  many  unnecessary 
averments  in  the  first  paragraph,  as  read  to  the 
jury,  which  were  not  proper  in  the  pleading  and 
upon  which  no  evidence  was  offered,  and  which 
were  inflammatory  in  their  nature,  intended  to 
prejudice  the  jury,  and  thereby  enhance  the  amount 
of  the  verdict.  The  practice  of  reading  the  com- 
plaint to  the  jury  by  the  court,  instead  of  stating 
the  issues  and  the  theory  of  the  complaint,  or  each 
paragraph  as  the  case  might  be,  is  a  practice,  no 
doubt,  subject  to  criticism,  but  is  not  reversible 
error.  Angola  R.,  etc.,  Co.  v.  Bviz  (1913),  52  Ind. 
App.  420,  98  N.  E.  818;  Blair-Baker  Horse  Co.  v. 
First  Nat.  Bank  (1905),  164  Ind.  77,  72  N.  E. 
1027.     And  further  we  are  led  to  believe  that  no 
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harm  resulted  to  appellant  as  the  court  gave  to 
the  jury  instruction  No,  14,  as  tendered  by  appel- 
lant, by  which  the  jury  was  told  that  the  complaint 
was  not  evidence  in  the  cause  and  that  the  jury 
should  not  be  influenced  in  any  manner  by  any  of 
the  statements  therein  contained. 

Instructions  Nos.  3  and  4  given  by  the  court 

of  its  own  motion  to  the  jury. and  No.  18  given 

at  the  request  of  appellee,  went  to  the  measure  of 

damages.      Considering    the    same    as    one 

11.  charge,  the  jury  was  informed  that,  if  any 
damage  was  suffered  by  the  husband,  it  was 

pecuniary,  and  in  this  connection,  the  jury  might 
take  into  consideration,  the  expectancy  of  life 
of  the  decedent,  her  habits  of  industry,  thrift 
and  economy,  the  nature  and  extent  of  the  services 
rendered  for  her  husband,  that  the  amount  of  her 
personal  expenses  should  be  deducted  therefrom, 
that  no  damages  should  be  assessed  for  pain  and 
suffering  of  the  decedent,  nor  for  the  wounded  feel- 
ings of  the  husband.  The  field  covered  by  these 
instructions  upon  the  measure  of  damages  is 
practically  the  same  as  an  instruction  which  was 
approved  by  this  court  in  the  case  of  Cleveland, 
etc.,  R.  Co.  V.  Clark  (1912),  51  Ind.  App.  392,  97 
N.  E.  822.  The  instructions  on  the  measure  of 
damages  correctly  stated  the  law  so  far  as  the  law 
was  attempted  to  be  covered  thereby,  and  as 
appellant  did  not  tender  an  instruction  including 
the  statement,  which  it  says  should  have  been 
embodied,  it  can  not  now  be  heard  to  complain. 
Cleveland  J  etc.,  R.  Co.  v.  Clark,  supra.  Instruction 
No.  7  tendered  by  the  appellee  and  given  by  the 
court,  informed  the  jury  that  it  was  not  every 
act  of  negligence  on  the  part  of  the  person 

12.  injured  that  would  defeat  a  recovery,   that 
the  negligence  must  materially  contribute 

Vol.  61—28 
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to  the  accident  in  order  to  defeat  a  recovery.  And 
then  the  jury  was  further  informed  by  this  in- 
struction and  by  instruction  No.  8,  given  at  the 
request  of  appellee,  that  the  failure  to  comply 
with  the  statute  in  reference  to  sounding  the 
whistle  and  ringing  the  bell  on  approaching  a 
highway  crossing  would  amount  to  negligence. 
No  error  was  committed  by  the  trial  court  in  the 
giving  of  either  of  these  instructions.  Nave  v. 
Flack  (1883),  90  Ind.  205,  46  Am.  Rep.  205;  Mat- 
chett  V.  Cincinnati^  etc.^  R.  Co.  (1892),  132  Ind. 
334,  31  N.  E.  792;  Pittshurghy  etc.,  R.  Co.  v.  Light- 
heiser  (1904),  163  Ind.  247,  71  N.  E.  218,  680; 
Baltimore,  etc.,  R.  Co.  v.  Conoyer  (1898),  149  Ind. 
524,  48  N.  E.  352,  49  N.  E.  452.  Instruction  No. 
17,  given  by  the  court  at  the  request  of  appellee, 

among  other  things  states  that,  if  the  jury 
14.  found  that  there  was  an  ordinance  in  force 

in  the  city  of  Rochester,  Indiana,  which 
limited  the  speed  of  steam  cars  to  twenty-five 
miles  per  hour,  to  exceed  this  limit  would  be 
negligence.  Ordinarily  it  is  the  duty  of  the  court 
to  say  as  a  matter  of  law  as  to  whether  an  ordi- 
nance is  or  is  not  in  force,  and  not  leave  it  to  the 
jury  as  a  question  of  fact.  Plummer  v.  Indian- 
apolis  Union  R.  Co.  (1914),  56  Ind.  App.  615,  104 
N.  E.  601.  The  record  discloses  that  appellant 
tendered  to  the  court  interrogatories  Nos.  1  to  30, 
inclusive,  and  asked  the  court  to  submit  the 
same  to  the  jury  to  be  answered,  which  the  court 
did.  Interrogatory  No.  30  and  the  answer  thereto 
are  as  follows:  "Was  ordinance  No.  11  in  force 
in  the  city  of  Rochester,  Indiana,  on  April  1,  1911? 
Yes."  And  further  appellant  tendered  to  the 
court  instruction  No.  19,  which  it  requested  the 
court  to  give  to  the  jury,  and  which  contained  the 
following:     "Unless  you  find  from  the  evidence 
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that  ordinance  No.  11  in  the  city  of  Rochester  was 
placed  upon  its  passage  after  each  its  first  and 
second  reading  by  the  city  council;  and  unless  you 
find  further  that  said  city  council  voted  upon  the 
passage  of  said  ordinance/'  etc.  With  this  state 
of  the  record,  the  error  was  invited,  and  appellant 
is  not  now  in  position  to  raise  objections  to  in- 
struction No.  17.     Elliott,  App.  Proc.  §627. 

By  appellant's  instruction  No.  1,  the  court  was 
asked  to  direct  the  verdict  of  the  jury  in  its  favor. 

In  the  main,  the  same  questions  presented 
15.    by  the   error  predicated  on  the  request  to 

give  this  instruction,  are  presented  by  the 
causes  for  a  new  trial,  that  the  verdict  of  the  jury 
is  contrary  to  law  and  not  supported  by  the  evi- 
dence, and  as  a  matter  of  convenience  will  be 
considered  together.  It  is  contended  that  the 
allegations  of  the  complaint  were  disproved  for 
the  reason  that,  while  the  complaint  alleges  that 
the  husband  was  the  sole  heir  of  the  deceased  wife, 
the  evidence  discloses  that  she  left  a  father  and 
mother,  who  were  heirs-at-law  to  one-fourth  of  the 
estate  over  $1,000,  and  that  there  can  be  but  one 
recovery  for  all  the  beneficiaries.  §3027  Burns 
1914,  §2489  R.  S.  1881.  In  passing  on  the  suffi- 
ciency of  the  complaint  to  withstand  the  de- 
murrer, we  held  that  the  statute  placed  the  widower 
in  the  first  class  of  persons,  for  whom  an  action 
could  be  brought  for  the  death  of  another,  and  it 
has  been  held:  ''If  there  be  persons  entitled  to 
damages  of  this  first  class,  the  damages  would  be 
awarded  for  the  exclusive  benefit  of  such  persons. 
Persons  of  the  second  class  would  not  be  entitled 
to  damages,  and  there  could  be  no  recovery  for 
their  benefit,  if  there  were  persons  of  the  first  class 
entitled."     Dillier  v.  Cleveland,  etc.,  R.  Co.  (1904), 
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34  Ind.  App.  52,  72  N.  E.  271.  See,  also,  Leyhan 
V.  Leyhan  (1911),  47  Ind.  App.  280,  94  N.  E.  337. 

It   is   next   urged   that   the   decedent   and   her 

husband  enoased  themselves  in  a  top  buggy  with 

the  top  up  and  side  curtains  on,  so  that  it 

16.  was  impossible  for  them  to  see,  except 
directly  in  front  of  them,  and  then  proceeded 
to  drive  towards  a  dangerous  crossing  without 
stopping  and  only  looked  and  listened  at  a  point 
something  like  a  hundred  feet  south  of  the  crossing; 
that  both  the  decedent  and  her  husband  had  full 
knowledge  of  the  obstruction  which  prevented  a 
view  of  an  approaching  train  from  the  east.  There 
is  evidence  that  the  decedent  and  her  husband 
started  for  their  home  from  the  city  of  Rochester 
about  a  quarter  after  five  on  the  evening  of  the 
accident;  the  horse  drawing  the  buggy  in  which 
they  were  riding  was  gentle,  and  was  brought  to  a 
walk  four  or  five  rods  south  of  the  crossing  and 
continued  this  gait  to  the  place  of  the  accident; 
there  was  a  space  of  about  fifteen  feet  just  south 
of  the  elevator  where  a  view  of  the  tracks  of  the 
railroad  could  be  had  for  some  300  feet;  at  this 
point  the  decedent  and  her  husband  looked  to  the 
east  but  saw  no  train  approaching;  before  reach- 
ing the  sidetrack,  the  decedent  and  her  husband 
leaned  forward  in  the  buggy  and  looked  to  the 
east  and  west  for  the  approach  of  trains;  the 
alarm  bell  began  to  ring  after  they  had  reached 
the  sidetrack;  at  this  point  the  whistle  was  sounded 
for  the  first  time;  the  horse  became  frightened 
and  ran  to  the  west,  and  as  the  driver  was  endeavor- 
ing to  control  the  horse  and  avert  the  danger,  the 
buggy  was  struck  by  the  locomotive,  and  Mrs. 
Biddinger  was  hurled  from  the  rig  and  her  body 
was  found  some  sixty  feet  west  of  the  crossing 
badly   bruised   and  mangled  from  the   effects   of 
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which  she  died  at  1:50  the  next  morning;  the 
whistle  was  not  sounded  from  within  a  half  mile  of 
the  crossing  until  the  locomotive  was  within  150 
feet  thereof,  nor  was  the  bell  ringing  when  the  train 
reached  the  crossing;  the  train  was  being  run  at 
from  40  to  60  miles  per  hour;  the  road  ran  about 
due  east  and  west  and  for  some  distance  south  of 
the  crossing  where  the  accident  occurred,  the 
view  to  the  approach  of  trains  to  the  east  was 
obstructed  by  an  elevator  standing  back  from  the 
street  about  twenty-five  feet.  On  the  evening 
of  the  accident,  a  freight  car  was  standing  on  the* 
sidetrack  along  the  north  side  of  the  elevator,  the 
west  end  of  the  car  being  on  a  line  with  the  west  end 
of  the  elevator. 

.  Appellant's  learned  counsel  urge  with  much  earn- 
estness that  the  facts  bring  the  case  at  bar  with- 
in the  rule  of  law  announced  in  the  case  of 
Clevelandy  etc.,  R.  Co.  v.  Pace  (1913),  179  Ind. 
415,  101  N.  E.  479.  In  that  case  the  buggy  in 
which  Pace  was  riding,  in  addition  to  having  side 
curtains,  had  a  storm  front,  and  except  an  isinglass 
window  twelve  by  eighteen  inches  in  the  storm 
front.  Pace's  vision  was  obstructed  on  all  sides; 
on  account  of  his  being  inclosed  his  hearing  was 
greatly  impaired,  so  much  so  that  persons,  who 
attempted  to  warn  him  of  his  danger  were  unable  to 
attract  his  attention,  and  further  in  the  Pace  case, 
the  engine  whistle,  sharply  sounded,  was  heard  300 
feet  from  where  the  collision  took  place;  the  answers 
to  interrogatories  disclosed  that  there  was  no 
evidence  as  to  whether  Pace  looked  and  listened 
for  the  approach  of  trains.  Not  so  in  the  case  at 
bar;  here  the  evidence  and  answers  to  the  inter- 
rogatories disclose  that  the  decedent  and  her  hus- 
band looked  and  listened  as  they  proceeded  towards 
the  crossing,  and  at  such  a  place  as  they  had  a  view 
of  the  track  for  something  like  300  feet.    It  is 
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true  that  while  the  gait  of  the  horse  drawing  the 
buggy  in  which  the  decedent  and  her  husband 
were  riding  was  reduced  to  a  walk,  the  driver  did 
not  stop  the  conveyance.  No  doubt  a  condition 
might  arise  when  the  failure  of  a  traveler  to  stop 
on  approaching  a  railroad  crossing  would  be  such 
an  act  of  negligence  that  the  court  might  say  as  a 
matter  of  law  that  the  party  failing  to  do  so  would 
be  guilty  of  negligence.  The  facts  do  not  bring 
the  case  at  bar  within  this  rule.  There  is  evidence 
that  appellant  failed  to  observe  the  statutory 
"signals  by  sounding  the  whistle  and  ringing  the 
bell,  and  also  in  exceeding  the  speed  limit  fixed  by 
the  ordinance.  Had  appellant  beto  obeying  the 
statute  and  ordinance,  as  the  decedent  had  a  right 
to  believe  it  would,  the  absence  of  the  train  at  the 
point  where  she  looked  would  have  given  herself 
and  husband  time  to  have  crossed  the  track 
in  safety,  but  at  the  rate  the  evidence  discloses  the 
tr-ain  was  traveling,  the  precaution  taken  was  of 
no  avail.  Under  the  evidence  and  surrounding 
circumstances,  the  trial  court  was  clearly  right  in 
refusing  to  give  to  the  jury  instuction  No.  1, 
as  tendered  by  appellant,  and  in  submitting  the 
ultimate  fact  to  the  jury  as  to  whether  the  decedent 
used  that  degree  of  care  commensurate  with  the 
magnitude  of  the  danger  encountered.  Cleveland^ 
etc.,  R.  Co.  V.  Starka  (1915),  68  Ind.  App.  341, 
106  N.  E.  646.  Instructions  Nos.  8  and  17,  as 
requested  by  appellant,  were  not  applicable  to 
the  theory  upon  which  the  cause  was  tried, 

17.  and    the  branch  of  the  case  sought  to  be 

covered   by   appellant's  instruction  No.  9, 

was  fully  covered  by  other  instructions  given,  so 

no  error  was  committed  in  refusing  the  instructions 

tendered  by  appellant. 

It  is  claimed  that  the  court  erred  in  admitting  in 
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evidence  the  speed  ordinance  of  the  city  of  Roches- 
ter, on  the  ground  that  the  record  failed  to  show  that 
it  had  been  voted  on  by  the  city  council  and  that 
it  was  signed  by  the  presiding  ofl&oer  of  the  council, 
as  provided  by  §8683  et  seq.  Burns  1914,  Acts  1905 
p.  219,  §81.  We  have  carefully  examined  the 
record  as  to  the  various  steps  disclosed  thereby 
as  to  the  passage  of  the  ordinance,  and  we  are 
convinced  that  appellant's  position  is  not  well 
taken. 

Over  the  objection  of  appellant,  the  husband  of 

decedent  was  permitted  to  testify  as  to  the  extent 

of    property    he    owned.      This    testimony 

18.  should  have  been  excluded.     Alberti  v.  New 
York,  etc.,  R.  Co.  (1889),  118  N.  Y.  77,  23 

N.  E.  35,  6  L.  R.  A.  765.  The  objection,  however, 
made  to  this  testimony  was  that  it  was  not  material 
and  not  tending  to  prove  or  disprove  anything. 
The  trial  court's  attention  should  have  been 
directed  to  the  infirmity  of  this  class  of  testimony 
by  a  more  specific  objection,  in  order  to  present 
the  same  for  review  in  this  court.  Stringer  v. 
Frost  (1889),  116  Ind.  477,  19  N.  E.  331,  9  Am. 
St.  875,  2  L.  R.  A.  614;  Ohio,  etc.,  R.  Co.y.  Walker 
(1888),  113  Ind.  196,  15  N.  E.  234,  3  Am.  St.  638; 
Malott  V.  Central  Trust  Co.  (1907),  168  Ind.  428, 
79  N.  E.  369,  11  Ann.  Cas.  879. 

It  is  urged  that  the  damages  assessed  by  the 
jury  were  excessive.     The  decedent  was  twenty- 
three  years  of  age,  of  good  health,  a  bright, 

19.  active    woman,     of    kindly    temperament, 
economical   and   industrious   in   her   habits, 

familiar  with  and  able  to  perform  the  duties  that 
fell  to  her  lot  as  a  farmer's  wife.  In  the  light  of  the 
evidence  a  verdict  for  $3,000  was  not  excessive. 
State  V.  Miller  (1910),  180  Fed.  796. 

A  number  of  other  questions  are  presented  by 
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the  record,  all  of  whioh  we  have  carefully  considered 
and  find  no  error  prejudicial  therein  to  appellant. 
Judgment  aflBrmed. 

NoTB. — Reported  in  109  N.  E.  053.  As  to  whether  damages  for 
personal  injuries  resulting  in  death  were  excessive  or  inadequate  see 
L.  R.  A.  1916  C  820.  As  to  personal  oontributory  negligenoeof 
person  riding  in  vehiole  driven  or  controlled  by  another  at  railroad 
crossing,  see  L.  R.  A.  1915  E  225.  As  to  duty  of  railroad  employes 
on  approaching  orosdng  as  affected  by  traveler's  view  of  track,  see  22 
L.  R.  A.  (N.  S.)  232.  Generally  on  the  question  of  measure  of  damages 
for  death  of  husband  or  wife,  see  17  L.  R.  A.  71.  As  to  contributory 
negligence  of  one  spouse  as  bar  to  recovery  for  injuries  to  other,  see 
Ann.  Cas.  1912  A  647.  As  to  measure  of  damages  recoverable 
by  husband  for  death  of  wife  by  wrongful  act,  see  Ann.  Cas.  1915  A 
700.  As  to  what  is  excessive  verdict  in  action  for  death  by  wrongful 
act,  see  18  Ann.  Cas.  1209,  Ann.  Cas.  1915  C  449.  As  to  the  law 
governing  the  distribution  of  damages  recovered  for  death  by  wrong- 
ful act,  see  Ann.  Cas.  1913  D  282. 


The  Bbight  National  Bank  op  Floba,  Indiana 

V.  Hartman  et  al. 

[No.  8,753.    Filed  October  14,  1915.    Rehearing  denied  February 
2,  1916.    Transfer  denied  March  31,  1916.] 

1.  Appeal. — Record, — Transcript. — Identity  of  Pleadings. — On  ap- 
peal from  the  judgment  of  a  circuit  court  to  which  the  cause  had 
been  taken  on  a  change  of  venue,  where  the  transcript  did  not  show 
by  any  caption,  statement  or  certificate  of  the  clerk  of  the  court 
from  which  the  venue  was  taken  that  the  original  pleadings  and 
papers  on  file  in  that  court  were  transferred  to  the  court  to  which 
the  venue  was  taken,  but  it  did  appear  from  what  purported  to 
be  the  certificate  of  such  clerk  that  a  **full,  true  and  complete 
copy  of  all  the  order  book  entries  showinjg:  the  proceedings"  was 
transmitted  to  the  latter  court,  and  that  certain  pleadings  were 
transmitted,  and  the  transcript  on  appeal  bore  the  certificate  of 
the  clerk  of  the  court  from  which  the  appeal  was  taken  showing 
that  it  embraced  a  full,  true  and  correct  copy  of  aU  pleadings, 
papers,  documents  and  record  filed  or  placed  on  file,  as  requested 
by  the  precipe,  the  appellant  would  not  be  heard  to  say  that  the 
pleadings  copied  in  the  transcript  were  not  the  pleadings  on  which 
the  case  was  tried,  but  the  court  could  not  know  that  such  pleadings 
were  the  identical  pleadings  challenged  by  demurrer  in  the  court 
from  which  the  venue  was  taken,  and  could  not  pass  upon  assign- 
ments of  error  relating  to  their  sufficiency,     pp.  443,  444. 
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2.  Appeal. — Precipe, — Sufficiency. — ^A  precipe  caUing  for  a  transcript 
oi  all  pleadings,  papers,  documents  and  records  filed  or  placed  on 
file  in  the  cause,  together  with  all  and  singular  the  papers,  plead- 
ings, documents  and  proceedings  and  order  book  entries  made 
and  filed  in  the  cause  in  the  court  of  another  ooimty  from  which 
the  venue  was  changed,  was  sufficient,    p.  443. 

3.  Appbal. — Weaver  of  Error. — Bri^s, — ^Alleged  error  is  waived  by 
appellant's  failure  to  present  same  in  its  brief,    p.  445. 

4.  Appeal. — Transcript. — Precipe. — ^Where  the  first  iMirt  of  the 
precipe  was  general  and  broad  enough  to  include  all  the  instruc- 
tions, specific  directions  not  in  conflict  therewith,  but  which  did 
not  call  for  certain  instructions,  did  not  operate  to  exclude  any  of 
the  instructions,  all  of  which  were  copied  in  the  transcript,    p.  445. 

6.  LiCBNBBB. — Rights  of  Unlicensed  .Persons. — Contracts. — ^Wh«re  a 
statute  forbids  the  carrying  on  of  any  business  without  first  pro- 
curing a  license,  paying  a  tax*  inspection^  registration,  complying 
with  prescribed  tests,  or  the  like,  contracts  relating  thereto  made 
by  persons  in  carrying  on  such  business  are  void,  though  the  statute 
contains  no  express  provision  to  that  e£Fect.    p.  447. 

6.  LiCBNSBB. — Authority  to  Conduct  Business. — Presumption  and 
Burden  of  Proof. — ^Where  a  statute  fixes  certain  requirements  as 
conditions  precedent  to  theright  to  carry  on  a  certain  business,  or  to 
the  performance  of  certain  acts,  andfixesapenaltyfor  noncompliance 
therewith,  the  party  who  seeks  to  enforce  a  right  dependent  upon 
such  law  has  the  burden  of  showing  compliance  therewith  and  may 
not  rely  upon  the  presumption  that  the  requirements  of  the  law  have 
been  satisfied,    p.  448. 

7.  Bills  and  Notes. — Burden  of  Proof. — Consideration. — ^Where 
want  of  consideration  is  pleaded  by  the  maker  of  a  promissory 
note  as  a  defense  to  the  suit  of  an  indorsee  of  such  note,  the  burden 
is  on  the  defendant  to  prove  such  defense  by  a  fair  preponderance 
of  the  evidence  bearing  on  that  question,    p.  448- 

8.  Bills  and  Notes. — Burden  of  Proof. — Fraud  or  Illegality. — 
Where  fraud  or  illegality  in  the  execution  or  procurement  of  a  ^ote 
is  set  up  as  a  defense  to  the  suit  of  an  indorsee,  the  burden  is  on  the 
plaintiff  to  show  his  protection  from  such  defense  as  a  good  faith 
purchaser  for  value  before  maturity  of  the  note.    p.  448. 

9.  Bills  and  Notes. — Indorsement. — Rights  of  Purchasers. — 
Though  a  good  faith  purchaser  for  value  before  maturity  of  a 
negotiable  promissory  note,  fair  and  regular  on  its  face,  payable 
at  a  bank  in  this  State,  is  protected  from  defenses  that  might  be 
available  against  the  original  payee,  one  dealing  in  commercial 
paper  is  required  to  use  reasonable  diligence  and  to  take  cognizance 
of  any  fact  or  circumstance  that  is  reasonably  calculated  to  excite 
the  suspicion  of  a  reasonably  cautious  person,  and  if  the  facts  or 
circumstances  are  such  as  to  put  a  reasonably  cautious  person 
on  inquiry,  he  can  not  refrain  from  such  inquiry  and  occupy  the 
position  of  a  good  faith  purchaser,    p.  449. 
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10.  Bills  and  Notes. — Adion  hy  Indorsee. — Sufficiency  of  Evidence. 
— Notice. — ^Notice  to  an  indorsee  of  a  promissory  note  of  facts  or 
ciroumstanoes  to  put  him  on  inquiry  may  be  shown  by  a  fair 
preponderance  of  the  evidence  bearing  on  such  issue,     p.  449. 

11.  Appeal. — Review. — Refusal  of  Instructions. — ^Where  the  in- 
structions given  fully  and  accurately  stated  the  law,  there  was  no 
error  in  the  refusal  of  requested  instruotibns  fully  covered  thereby 
or  which  were  misstatements  of  the  law.     p.  451. 

12.  Appeal. — Review. — Evidence. — Sufficiency. — In  an  indorsee's 
action  on  a  promissory  note,  defended  on  the  ground  that  plain- 
tiff was  not  a  good  faith  purchaser  for  value  before  maturity, 
the  verdict,  being  supported  by  evidence  warranting  the  inference 
of  every  fact  essential  to  the  defense,  was  conclusive,     p.  451. 

13.  .Appeal. — Verdict. — Conclusiveness. — ^Where  different  inferences 
may  be  reasonably  drawn  from  the  evidence  and  the  jury  has 
drawn  the  inferences  necessary  to  support  the  verdict,  the  judg- 
ment will  not  be  reversed  on  the  ground  of  insufficient  evidence, 
p.  452. 

14.  Witnesses. — Competency. — ConverscUion  with  Decedent. — In  an 
indorsee's  action  on  a  note,  purchased  from  the  estate  of  the  payee, 
who  was  dead,  under  circumstances  exempting  the  estate  from 
liability,  the  defendant  was  comi>etent  to  testify  to  a  conversation 
with  decedent  appertaining  to  the  sale  of  merchandise  for  which 
the  note  was  given,    p.  452. 

Prom  Blackford  Circuit  Court;  Wm.  H.  Eich-- 
horn,  Judge. 

Action  by  The  Bright  National  Bank  of  Flora, 
Indiana,  against  Joseph  B.  Hartman  and  another. 
From  a  judgment  for  defendants,  the  plaintiff 
appeals.  Affirmed. 

J.  Earl  FoutSf  Joseph  G.  Leffl^r,  Walter  L.  Ball 
and  Albert  E.  Needham,  for  appellant. 

Meade  S.  Hays  and  Koons  &  Koons,  for  appellee. 

Felt,  J. — This  suit  was  brought  by  appellant 
as  assignee  of  a  certain  promissory  note  purchased 
from  the  administratrix  of  the  estate  of  William  M. 
Doty,  deceased.  The  suit  was  commenced  in  the 
Grant  Superior  Court  where  all  the  issues  were 
formed.  The  first  five  specifications  of  alleged 
error  relate  to  rulings  of  the  Grant  Superior  Court 
in  the  formation  of  the  issues.     After  the  issues  were 
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formed,  the  case  was  sent  to  the  Blackford  Circuit 
Court  on  change  of  venue.  The  other  assignments 
allege  error  of  the  Blackford  Circuit  Court  in  over- 
ruling appellant's  motion  to  suppress  the  deposi- 
tion of  F.  A.  Wood  and  in  overruling  its  motion 
for  a  new  trial. 

Appellees  contend  that  no  question  relating  to 
the  proceedings  in  the  Grant  Superior  Court  is 
duly  presented  and  support  their  contention  by 
the  following  propositions:  (1)  The  precipe  is  not 
sufficient  to  authorize  the  incorporation  of  such  pro- 
ceedings in  the  transcript  on  appeal ;  (2)  the  clerk  of 
the  Blackford  Circuit  Court  has  not  duly  certified 
the  proceedings  of  the  Grant  Superior  Court  to  this 
court;  (3)  no  official  seal  is  shown  to  be  attached 
to  the'certificate  of  the  clerk  of  the  Qrant  Superior 
Court  in  certifying  the  proceedings  to  the  Blackford 
Circuit  Court;  (4)  the  pleadings  copied  into  the 
transcript  are  not  duly  identified  as  the  pleadings 
on  which  the  rulings  of  the  Grant  Superior  Court 
were  based. 

Considering  the  points  suggested  in  the  reverse 

order,   we  find  that  the  transcript  filed  in  this 

court  does  not  show  by  any  caption,  state- 

1.  ment  or  certificate  of  the  clerk  of  the  Grant 
Superior  Court  that  the  original  pleadings  and 
papers  on  file  in  that  court  were  transmitted  to  the 
Blackford  Circuit  Court,  but  it  does  appear 
from  what  purports  to  be  the  certificate  of  the 
clerk  of  the  Grant  Superior  Court,  copied  into  the 
transcript  to  this  court  that  ''a  full,  true  and 
complete  copy  of  all  the  order  book  entries  show- 
ing the  proceedings"  in  the  case  was  transmitted 
to  the  Blackford  Circuit  Court,  though  the  record 
does  not  indicate  that  the  seal  of  the  clerk  was 
attached  thereto.  Certain  pleadings  appear  as 
a  part  of  such  transcript.     The  clerk  of  the  Black- 
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ford  Circuit  Court  certifies  that  the  transcript 
from  the  Blackford  Circuit  Court  "Contains  full, 
true  and  correct  copies  of  the  originals  of  all  plead- 
ings, papers,  dociiments  and  record  filed  or  placed  on 
file  *  *  *  in  the  office  of  the  clerk  of"  the 
Blackford  Circuit  Court  and  "full,  true  and  correct 
copies  or  the  originals  of  all  papers  and  entries  in 
said  cause  as  requested  by  the  above  and  fore- 
going precipe. ' '     The  precipe  calls  for  *  *a  transcript  of 

all  pleadings,  papers,  documents  and  records 
2.     filed  or  placed  on  file  in  the  above  entitled 

cause  ♦  *  *  and  all  and  singular  of  the 
papers,  pleadings,  documents  and  proceedings  and 
order  book  entries  made  and  filed  in  said  cause 
in  the  Grant  Superior  Court  and  all  motions, 
oral  or  written."  The  precipe  is  sufficient.  On 
change  of  venue  from  a  county,  the  statute  re- 
quires the  clerk  to  ' 'forthwith  transmit  all  the  papers 

and  a  transcript  of  all  the  proceedings  to 
L     the  clerk  of  the  court  of  the  county  to  which 

the  venue  is  changed."  §424  Bums  1914, 
§413  R.  S.  1881.  On  the  record  presented,  this 
court  is  warranted  in  treating  the  pleadings  copied 
into  the  transcript  as  the  pleadings  on  which  the 
case  was  tried,  or  in  other  words,  appellees  not 
having  previously  made  any  contention  to  the 
contrary,  will  not  now  be  heard  to  say  that 
such  is  not  the  fact.  But  such  holding  does 
not  enable  us  to  know  to  a  certainty  that  the 
pleadings  copied  into  the  transcript  are  the  identical 
pleadings,  the  sufficiency  of  which  was  questioned 
by  demurrer  in  the  Grant  Superior  Court.  There 
is  nothing  in  the  record  to  enable  this  court  to 
know  that  the  pleadings,  to  which  the  demurrers 
were  addressed,  were  transmitted  to  the  clerk 
of  the  Blackford  Circuit  Court,  or  that  the  plead- 
ings copied  into  the  transcript  on  appeal  are  identi- 
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oal  with  those  pleadings.  Consolidated  Stone  Co. 
V.  Staggs  (1905),  164  Ind.  331,  333,  73  N.  E.  695; 
Chicngo^  etc.^  R.  Co.  v.  Reyman  (1906),  166  Ind. 
278,  279,  76  N.  E.  970;  Evansville  Furn.  Co.  v. 
Freeman  (1915),  57  Ind.  App.  576,  105  N.  E. 
258,  107  N.  E.  27;  Southern  Ind.  R.  Co.  v.  Martin 
(1903),  160  Ind.  280,  282,  66  N.  E.  886;  Smith  v. 
Jeffries  (1865),  25  Ind.  376,  377;  Durhin  v.  North- 
western  Scraper  Co.  (1905),  36  Ind.  App.  123, 
125,  73  N.  E.  297;  Indianapolis,  etc.,  Transit  Co. 
V.  Andis  (1904),  33  Ind.  App.  625,  628,  72  N.  E. 
145;  Dedrick  v.  Baumgartner  (1910),  46  Ind.  App. 
403,  92  N.  E.  663;  Peterson  v.  Liddington  (1915), 
60  Ind.  App.  41,  108  N.  E.  977.  For  the  reasons 
above  stated,  and  on  the  authority  cited,  we 
hold  that  the  record  does  not  sufficiently  identify 
the  pleadings  to  enable  this  court  to  pass  upon 
the  questions  sought  to  be  raised  by  the  assign- 
ments of  error  relating  to  the  sufficiency  of  the 
pleadings. 

The    error,    if    any,    in    overruling    appellant's 

motion  to  suppress  the  deposition  of  F.  A.  Wood 

is  waived  by  failure  to  present  the  same 

3.  in  appellant's  brief.     Under  the  assignment 
of  error  relating  to  the  overruling  of  the 

motion  for  a  new  trial,  appellant  has  suggested 

numerous  errors  relating  to  the  evidence  and  the 

instructions.     Appellees  contend   that  appellant's 

precipe  does  not  call  for  all  the  instructions ; 

4.  that  it  is  not  general,  but  specifically  directs 
the  clerk  as  to  the  instructions  to  be  included 

in  the  transcript  and  does  not  call  for  those  tendered 
by  appellant  and  given.  The  first  part  of  the 
precipe  is  general  and  is  broad  enough  to  include 
all  the  instructions.  The  specific  directions  are 
not  in  conflict  with  the  general  precipe,  and  there- 
fore do  not  exclude  any  of  the  instructions,  all  of 
which  are  copied  into  the  transcript.     Hartlage  v. 
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Louisville  J  etc.^  Lighting  Co,  (1913),  180  Ind. 
666,  667,  103  N.  E.  737;  Helms  v.  Cook  (1915), 
68  Ind.  App.  259,  108  N.  E.  147. 

To  enable  us  to  dispose  of  the  questions  relating 
to  the  evidence  and  the  instructions,  it  is  necessary 
to  state  briefly  the  character  of  the  issues  tried. 
The  suit  was  on  a  promissory  note  executed  by  the 
appellees  and  assigned  and  transferred  to  appellant 
for  value  before  maturity.  The  note  was  payable 
to  **The  Medical  Chemical  Company'*,  in  which 
name  William  M.  Doty  conducted  his  business. 
The  administratrix  of  the  estate  of  said  Doty,  by 
petition  to  the  Delaware  Circuit  Court  showed 
that  the  decedent,  in  his  lifetime  conducted  the 
business  of  manufacturing  and  seUing  certain 
powders  or  stock  foods  in  the  name  of  "The  Medical 
Chemical  Company"  and  was  the  sole  proprietor 
of  the  business;  that  the  note  of  appellees,  now 
in  suit,  was  given  for  stock  food  purchased  in  the 
regular  course  of  business  by  appellee,  Joseph  B. 
Hartman,  for  resale  in  certain  designated  territory 
in  the  State  of  Indiana;  that  the  note  was  a  part 
of  the  assets  of  the  personal  estate  of  said  decedent, 
but  not  then  due.  On  this  petition,  the  court  made 
an  order  for  the  sale  and  transfer  of  the  note  and 
appellant  became  the  purchaser. 

Issues  were  formed  by  an  answer  to  the  complaint 
in  five  paragraphs,  the  first  of  which  was  a  general 
denial.  The  second  paragraph  proceeds  on  the 
theory  that  the  business  of  the  decedent,  to  whom 
the  note  was  given,  was  subject  to  regulation  by 
the  pure  food  and  drug  laws  of  the  State  of  Indiana; 
that  the  stock  food  for  which  the  note  was  given 
was  manufactured  at  South  Omaha,  Nebraska, 
and  was  subject  to  the  Act  of  Congress  approved 
June  30,  1906,  prohibiting  the  manufacture  or 
transportation    of   adulterated   or   misbranded   or 
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deleterious  foods  and  drugs;  that  neither  of  said 
laws  were  complied  with  by  the  decedent  and  the 
business  was  conducted  in  violation  thereof;  that 
appellant  was  not  an  innocent  purchaser.  The 
third  paragraph  of  answer  is  on  the  theory  that 
the  stock  food  was  worthless  and  there  was  no 
consideration  for  the  note  and  that  appellant  was 
not  an  innocent  purchaser.  The  fourth  paragraph 
was  substantially  the  same  as  the  third.  The 
fifth  paragraph  goes  into  detail  to  show  that  the 
powdei:,  or  stock  food  sold  appellee,  Joseph  Hart- 
man,  on  contract,  and  for  which  the  note  in  suit 
was  given,  had  no  value;  that  the  contract  of  sale 
was  procured  by  fraudulent  representations  of 
the  vendor  as  to  the  nature  and  value  of  the  stock 
food  and  drugs  sold  and  as  to  the  vendor's  right 
to  manufacture  and  sell  the  same;  that  the  busi- 
ness was  carried  on  in  violation  of  the  laws  of 
Indiana  (Acts  1907  p.  153,  §§7638-7648  Burns 
1914,  Acts  1907  p.  354,  §§7939-7949  Burns  1914), 
and  of  the  pure  food  laws  of  the  United  States; 
that  the  note  in  suit  was  executed  without  any  con- 
sideration therefor;  that  appellant  had  notice  of 
the  nature  and  character  of  the  transaction  and 
business  aforesaid  before  the  note  in  suit  was  pur- 
chased. 

The  first  paragraph  of  reply  is  a  general  denial. 
The  paragraphs  of  special  reply  allege  in  substance 
that  appellant  was  a  good-faith,  innocent  pur- 
chaser, for  value  before  maturity,  in  the  usual 
course  of  business,  of  the  note  in  suit,  which  is  a 
negotiable  instrument  payable  at  Marion  National 
Bank,  Marion,  Indiana.  It  is  the  law  in  Indiana 
that  where   a  statute  forbids   the  carrying 

5.  on  of  any  business  without  first  procuring 
a  license,  paying  a  tax,  inspection,  registra- 
tion, complying  with  prescribed  tests,  or  the  like, 
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contracts  relating  thereto  made  by  persons  in  carry* 
ing  on  such  business  are  void,  though  the  statute 
contains  no  express  provision  to  that  effect.  Beecher 
V.  Peru  Trust  Co.  (1912),  49  Ind.  App.  184,  187, 
97  N.  E.  23,  and  cases  cited.  Where  a  statute 
fixes  certain  requirements  as  conditions  pre* 

6.  cedent  to  the  right  to  carry  on  a  certain 
business,  or  to  the  performance  of  certain 

acts,  and  affixes  a  penalty  for  noncompliance 
therewith,  the  party  who  seeks  to  enforce  a  right 
dependent  upon  such  law  has  the  burden  of  show- 
ing compliance  therewith  and  may  not  rely  upon 
the  presumption  that  the  requirements  of  the  law 
have  been  satisfied.  Beecher  v.  Peru  Trust  Co.^ 
supra,  188,  and  cases  cited. 

Where  want  of  consideration  is  pleaded  by  the 

maker  of  a  promissory  note  as  a  defense  to  the 

suit  of  an  indorsee  of  such  note,  the  burden  is  on 

the  defendant  to  prove  such  defense  by  a 

7.  fair  preponderance  of  the  evidence  bearing 
on  that  question.     Hill  v.  Ward  (1910),  45 

Ind.  App.  458,  460,  91  N.  E.  38.  Where  fraud  or 
illegality  in  the  execution  or  procurement 
8*  of  a  note  is  set  up  as  a  defense  to  the  suit  of 
an  indorsee,  the  burden  is  on  the  plaintiff 
to  show  his  protection  from  such  defense  as  a 
good-faith  purchaser  for  value  before  maturity 
of  the  note.  First  Nat.  Bank  v.  Rupert  (1912), 
178  Ind.  669,  671,  100  N.  E.  5;  Shirk  v.  Neihle 
(1901),  156  Ind.  66,  72,  59  N.  E.  281,  83  Am.  St. 
150;  Ray  v.  Baker  (1905),  165  Ind.  74,  90,  74  N.  E. 
619;  First  Nat.  Bank  v.  Ruhl  (1890),  122  Ind. 
279,  23  N.  E.  766;  Pope  v.  Branch  County  Sav. 
Bank  (1899),  23  Ind.  App.  210,  213,  54  N.  E. 
835;  Giherson  y.  Jolley  (1889),  120  Ind.  301,  303, 
22  N.  E.  306.     While  good-faith  purchasers  for 
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value  before  maturity  of  negotiable  promis- 

9.  sory  notes,  fair  and  regular  on  their  face, 
payable  at  a  bank  in  this  State,  are  pro- 
tected from  defenses  that  might  be  available  against 
the  original  payee,  nevertheless,  persons  dealing 
in  commercial  paper  are  required  to  use  reasonable 
diligence  and  to  take  cognizance  of  any  fact  or 
circumstance  that  is  reasonably  calculated  to 
excite  the  suspicion  of  a  reasonably  cautious 
person.  Where  the  facts  or  circumstances  are 
such  as  would  put  a  reasonably  cautious  person 
on  inquiry  as  to  defenses  to  a  suit  on  the  note,  a 
purchaser  thereof  will  be  charged  with  such  notice 
and  knowledge  as  he  might  obtain  by  reasonable 
diligence.  Under  such  conditions,  he  may  not 
arbitrarily  refrain  from  making  inquiry  or  reason- 
able investigation  to  ascertain  whether  there  is  a 
defense  to  the  note  and  if  imder  such  circum- 
stances he  does  refrain  from  so  doing  he  can  not 
occupy  the  position  of  a  good-faith  purchaser  for 
value  before  maturity.  State  Bank,  etc.  v  Lavrrence 
(1912),  177  Ind.  615,  519,  96  N.  E.  947,  42  L.  R.  A. 
(N.  S.)  326;  Citizens  Bank  v.  Leonhart  (1890) , 
126  Ind.  206,  210,  25  N.  E.  1099;  Shirk  v.  Neihle 
supra;  State  Nat.  Bank  v.  Bennett  (1894),  8  Ind. 
App.  679,  683,  36  N.  E.  551 ;  Thomasson  v.  Brown 
(1873),  43  Ind.  203,  206;  Weyer  v.  Second  Nat. 
Bank  (1877),  57  Ind.  198. 

The  appellant  tendered  several  instructions  in 

which    it    asked    the   court    to   instruct   the   jury 

that  notice  to  appellant  of  defenses  to  the 

10.  note    to    be    available    to    appellees    must 
show  bad  faith  or  dishonesty  on  the  part 

of  appellant,  also  that  evidence  to  overcome  the 
presumptions  of  good  faith  on  the  part  of  the  pur- 
chaser of  a  negotiable  instrument  payable  at  a 
Vol.  61—29 
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bank  in  this  State,  ^^must  lead  irresistibly  and 
conclusively  to  the  conclusion  that  the  purchaser 
actually  had  knowledge  of  the  defenses  to  the 
note  at  the  time  of  its  purchase";  also  that  to 
defeat  a  recovery  by  appellant  ''it  is  not  sufficient 
to  show  that  he  took  it  under  circumstances  which 
ought  to  excite  suspicion  in  the  mind  of  a  prudent 
man".  The  court  refused  such  instructions  but 
gave  a  number  tendered  by  both  appellant  and 
appellees.  We  are  advised  of  no  authority  which 
supports  appellant's  contention  as  to  the  character 
of  the  notice  to  a  purchaser  of  a  promissory  note, 
necessary  to  put  him  upon  inquiry,  as  to  defenses 
thereto.  The  party  having  the  burden  of  any 
issue  in  a  civil  action  is  required  only  to  prove  the 
same  by  a  fair  preponderance  of  the  evidence  bear- 
ing on  such  issue.  The  court  instructed  the  jury 
in  accordance  with  the  principles  of  law  above 
announced,  and  said  in  substance  that,  if  appellant 
purchased  the  note  in  suit  before  maturity  for  a 
valuable  consideration  and  without  notice  or  knowl- 
edge of  any  defense  thereto,  available  as  against 
the  payee,  it  makes  no  difference  what  representa- 
tions were  made  to  appellees  as  to  said  stock 
powder,  ''neither  does  it  make  any  difference  as 
to  whether  said  stock  i)owder  was  valuable  or  had 
any  value  whatever,  nor  does  it  make  any  differ- 
ence as  to  the  quality  of  such  stock  powder,  such 
defenses  could  not  be  applicable  as  against"  appel- 
lant. Also  that  if  the  appellant  was  such  innocent 
purchaser  for  value  before  maturity  it  would  make 
no  diflference  if  "the  defendant  was  swindled  in 
the  transaction,  and  received  no  consideration  for 
said  note";  that  the  purchaser  might  rely  upon 
the  genuineness  of  the  signatures  of  the  makers 
of  the  note  and  was  not  required  to  call  upon  them 
and  inquire  as  to  defenses  to  the  note,  unless  there 
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was  something  on  the  face  of  the  note  to  arouse 
the  suspicions  of  a  reasonably  cautious  person 
or  the  purchaser  had  such  actual  or  constructive 
notice  or  knowledge  of  possible  defenses  thereto 
as  would  put  a  reasonably  cautious  man  on  inquiry 
in  regard  thereto,  and  that  in  such  case  the  indorsee 
is  affected  with  knowledge  of  all  that  the  inquiry 
would  reasonably  have  disclosed.  The  court  also 
instructed  the  jury  that,  on  the  issue  of  no  con- 
sideration, the  burden  was  on  appellees  to  prove 
such   defense    by   a   fair   preponderance   of 

11.  the  evidence.  The  instructions  refused 
were  either  misstatements  of  the  law  applic- 
able to  the  case  or  were  fully  covered  by  others 
that  were  given.  The  instructions  as  a  whole 
gave  the  jury  a  full,  fair  and  accurate  statement  of 
the  law  applicable  to  the  case  under  the  issues  and 
evidence  disclosed  by  the  record.  No  available 
error  is  shown  either  in  th,e  giving  or  the  refusal 
of  instructions. 

A  new   trial   was     also   asked   on    the  ground 

that  the  verdict  of  the  jury  *  is    not    supported 

by    sufficient    evidence;    that    there  .is    no 

12.  evidence  tending  to  show  that   the   stock 
food  sold  appellees  under  contract  and  for 

which  the  note  in  suit  was  given  was  such  as 
comes  within  the  purview  of  the  statutes  of  this 
State,  regulating  the  manufacture  and  sale  of 
such  foods  and  medicines;  that  there  is  no  evidence 
tending  to  prove  that  the  contract  and  note  of 
appellees  were  procured  by  fraud;  that  there  was 
no  consideration  for  the  note  or  that  appellants 
are  not  good-faith,  innocent  purchasers  for  value, 
before  maturity,  of  the  note  in  suit.  Appellant 
purchased  the  note  from  the  administratrix  under 
an  order  of  the  court  which  disclosed  the  nature 
and    character  of  the    business    of    decedent,    the 
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contract  entered  into  by  appellee,  Joseph  B. 
Hartman,  and  the  fact  that  the  note  was  given  for 
the  purchase  of  stock  food  under  such  contract. 
The  contract  shows  the  purchase  of  35,000  pounds 
"of  the  Medical  Chemical  Company's  powders'* 
to  be  delivered  at  Danville,  Indiana,  for  which 
appellees  gave  their  note  for  $2,700,  due  December 
1,  1911.  The  contract  also  provides  that  "if  the 
goods  are  not  all  sold  by  December  1,  the  time  on 
such  part  of  goods  not  sold  to  be  extended  till  they 
are  sold",  and  goes  into  details  as  to  territory 
shipments,  and  resale  of  the  powder.  These  and 
other  facts  disclosed  by  the  evidence  were  sufficient 
to  warrant  the  jury  in  inferring  every  fact  essential 
to  appellee's  defense.  Where  diflPerent  inferences 
may  be  reasonably  drawn  from  the  evidence 

13.  and    the    jury    has    drawn    the   inferences 
necessary  to  support  the  verdict,  this  court 

will  not  reverse  the  judgment  on  the  insufficiency  of 
the  evidence. 

The  appellee,  Joseph  B.  Hartman,  was  permitted 

to   testify  to   a  conversation  with   the  decedent, 

'VVilliam  M.  Doty,  appertaining  to  the  sale 

14.  of  the  stock  food  for  which  the  note  was 
given.     Appellant  objected   on  the   ground 

that  the  death  of  one  of  the  parties  rendered  the 
other  incompetent  under  §521  Burns  1914,  §498 
R.  S.  1881.  As  already  shown,  the  note  in  suit 
was  sold  and  transferred  to  appellant  by  the 
administratrix  of  the  deceased  owner.  By  such 
sale  and  assignment,  the  estate  of  the  decedent 
was  not  made  liable  to  appellant,  either  primarily 
or  secondarily,  as  indorser  or  otherwise.  The 
statute  provides  that:  "In  suits  or  proceedings 
in  which  an  executor  or  administrator  is  a  party, 
involving  matters  which  occurred  during  the  Ufe- 
time  of  the  decedent,  where  a  judgment  or  allow- 


NOVEMBER  TERM,  1915.  453 

Bright  Nat.  Bank  v.  Hartman — 61  Ind.  App.  440. 

ance  may  be  made  or  rendered  for  or  against  the 
estate  represented  by  such  executor  or  administra- 
tor, any  person  who  is  a  necessary  party  to  the 
issue  or  record,  whose  interest  is  adverse  to  such 
estate,  shall  not  be  a  competent  witness  as  to  such 
matters  against  such  estate/'  The  administra- 
trix was  not  a  party  to  the  issue  or  record  and  no 
judgment  or  allowance  could  ''be  made  or  rendered 
for  or  against  the  estate**.  The  court  did  not  err 
in  admitting  the  evidence.  Durham  v.  Shannon 
(1888),  116  Ind.  403,  405,  19  N.  E.  190,  9  Am.  St. 
860;  Orndorf  y.  Jeffries  (1910),  46  Ind.  App.  254, 
257,  91  N.  E.  608.  The  other  questions  relating 
to  the  evidence  that  are  suggested  do  not  show  any 
ruling  prejudicial  to  appellant.  The  fundamental 
question  involved  in  the  appeal  is  settled  adversely 
to  appellant  by  the  case  of  Beecher  v.  Peru  Trust 
Co.j  supra. 

.  The  issue  relating  to  the  right  of  appellant  to 
enforce  collection  of  the  note  as  an  innocent  pur- 
chaser for  value  before  maturity  was  fairly  and 
impartially  tried  so  far  as  disclosed  by  the  record. 
No  ruling  prejudicial  to  any  substantial  right  of 
appellant  has  been  pointed  out.  Appellant's  con- 
tentions are  in  the  main  based  on  views  of  the  law 
that  can  not  be  sustained  either  on  principle  or 
authority,  and  do  not  justify  further  detailed 
consideration. 

The  merits  of  the  cause  seem  to  have  been  fairly 
tried  and  determined.  No  ground  for  reversal  is 
shown.  §§400,  401,  700  Burns  1914,  §§391,  392, 
658  R.  S.  1881.     Judgment  afl&rmed. 

Note. — Reported  in  109  N.  E.  846.  As  to  the  burden  of  proof 
in  an  action  on  bill  or  note  with  respeot  to  defense  of  want  of  con- 
sideration, see  18  Ann.  Cas.  205. 
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Baker,  Administrator  v.  Baltimore  and  Ohio 
Southwestern  Railroad  Company. 

[No.  8,970,    FUed  March  31, 1916.] 

1.  Appeal. — Review, — Judgment  on  Answers  to  Interrogatories,-^ 
In  determining  the  ooireotness  of  the  trial  court's  ruling  sustaining 
a  motion  for  judgment  on  the  jury's  answers  to  inten;(>gatories 
notwithstanding  the  general  verdict  for  plaintiff,  the  court  on 
appeal  will  not  look  to  *the  evidence  actually  given  in  the  case, 
but  will  search  the  pleadings  to  see  if  by  any  evidence  possible 
under  the  issues  such  answers  can  be  reconciled  with  the  general 
verdict,  and  every  possible  reasonable  inference  and  presumption 
deducible  from  evidence  which  might  have  been  admitted  in 
support  of  such  verdict  will  be  indulged  in  its  f avOf.    p.  456. 

2.  Appeal. — Review, — Harmless  Error, — Interrogatories  to  Jury, — 
Concealed  Assumption  of  Fact, — In  an  action  against  a  railroad 
company  for  the  death  of  plaintiff's  decedent  in  a  crossing  acci- 
dent, interrogatories  to  the  jiu-y  asking  how  far  plaintiff's  decedent 
could  have  seen  the  train  which  struck  her,  when  she  was  certain 
distances  from  the  track,  had  she  looked  in  the  direction  from  which 
the  train  was  coming,  improperly  contained  a  concealed  assump- 
tion that  the  train  which  struck  decedent  was  within  her  range  of 
vision,  but  the  error  was  harmless  in  view  of  the  fact  that  the  trial 
court  ignored  the  assimiption  and  gave  to  the  answers  a  construo- 
tion  as  favorable  to  the  general  verdict  as  any  fair  interpretation 
of  such  interrogatories  permitted,    p.  459. 

3.  Appeal. — Review, — Answers  to  Interrogatories, — Presumption 
Favoring  Verdict. — On  appeal  from  a  judgment  for  defendant  on 
the  jury's  answers  to  interrogatories  notwithstanding  a  general 
verdict  for  plaintiff  in  an  action  for  the  death  of  plaintiff's  decedent 
at  a  railroad  crossing,  the  court  must  assimie  in  favor  of  the 
general  verdict  that  decedent  looked  for  an  approaching  train, 
p.  460. 

4.  Railroads. — Crossing  Accidents, — Contributory  Negligence, — One 
who  looks  for  an  approaching  train  before  atteinpting  to  cross  the 
tracks  can  not  be  said  to  be  guilty  of  negligence  for  not  looking  in 
the  right  direction  at  the  precise  place  and  time  when  and  where 
looking  would  have  been  of  the  most  advantage,    p.  460. 

5.  Railroads. — Crossing  Accidents, — Duty  to  Look  for  Trains, — 
While  it  is  the  duty  of  a  person  on  approaching  a  raihx>ad  crossing 
to  look  in  both  directions  for  an  approaching  train,  where  the 
general  verdict  warranted  the  assumption  that  at  least  during  part 
of  the  time  in  which  plaintiff's  decedent  was  traveling  from  a  point 
fifty  feet  south  of  the  track  to  such  track,  she  was  looking  toward 
the  east  for  an  approaching  train,  it  can  not  be  said  as  a  matter  of 
law  that  she  was  negligent  for  looking  in  such  direction  rather  than 
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in  the  direction  from  which  the  belated  train  which  struck  her 
was  approaching,    p.  461. 

6.  Railroads. —  Crossing  Accidents^-^otUribtUory  Negligence. — 
Right  to  Assume  Obedience' to  Law. — ^A  traveler  about  to  pass  over 
a  railroad  crossing  has  the  right,  within  reasonable  limits,  to  assume 
that  the  railroad  company  will  signal  the  approach  of  its  train  to 
the  crossing  as  required  by  statute,  and  that  it  will  obey  the 
provisions  of  an  ordinance  limiting  the  speed  of  trains,    p.  462. 

7.  Railroads. — Crossing  Accidents. — Contributory  Negligence. — 
Judgment  on  Answers  to  Interrogatories, — Retnew. — Presumplians. — 
In  an  action  against  a  railroad  comi)any  for  the  deatb  of  plaintiff's 
decedent  at  a  crossing,  where  the  railroad  company's  negligence 
may  have  been  responsible  for  the  perilous  situation  of  decedent 
and  a  confused  condition  of  her  mind  resulting  therefrom,  the 
court  on  api)eal,  in  reviewing  the  action  of  the  trial  court  in  sus- 
taining a  motion  for  judgment  for  defendant  on  the  jury's  answers 
to  interrogatories  notwithstanding  the  general  verdict  for  plain- 
tiff, must  presume  in  favor  of  the  general  verdict  that  such  con- 
fused condition  of  mind  did  exist  and  that  defendant's  nqgUgence 
was  responsible  therefor,  in  the  absence  of  a  finding  of  the  jury 
to  the  contrary,  and  hence  decedent  should  not  be  charged  with 
contributory  negligence  for  lack  of  prompt  and  intelligent  action 
resulting  from  such  condition  of  mind.    p.  463. 

8.  Railroads. — Crossing  Accidents. — Negligence. — Qtiestion  of  Law. 
— ^In  an  action  for  the  death  of  plaintM's  decedent  at  a  railroad 
crossing,  where  it  appeared,  in  view  of  assumption  warranted,  that 
if  decedent  had  looked  west  three  and  a  half  seconds  before  her 
injury  and  when  at  a  point  fifty  feet  from  the  track,  she  would 
have  seen  no  train  approaching,  and  that  if  her  attention  had  then 
immediately  been  directed  toward  the  east  for  only  two  or  three 
seconds  while  she  continued  her  approach  to  the  crossing  she 
would  in  all  probability  have  been  on  the  track  within  such  time, 
and  the  approaching  train  could  have  been  so  close  that  escape 
was  impossible,  or  at  least  so  near  that  no  appreciable  time  would 
have  remained  to  her  in  which  to  determine  and  take  intelligent 
action  in  view  of  her  present  and  imminent  peril,  the  question  of 
negligence  in  decedent  could  not  be  determined  as  a  matter  of  law, 
so  as  to  sustain  a  judgment  on  the  jury's  answers  to  interrogatories 
notwithstanding  the  general  verdict  for  plaintiff,    p.  464. 

From  Martin  Circuit  Court;  James  W.  Ogdon, 
Judge. 

Action  by  Daniel  A.  Baker,  administrator  of 
the  estate  of  Phoeba  Baker,  deceased,  against  the 
Baltimore  and  Ohio  Southwestern  Railroad  Com- 
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pany.     From  a  judgment  for  defendant,  the  plain^ 
tiff  appeals.     Reversed. 

Frank  E.  Gilkison^  for  appellant. 
W.  R.  Gardiner^  C.  K.   Tharp,  C.  G.  Gardiner, 
Fahiua  Gwin  and  Edward  Barton,  for  appellee. 

HoTTEL,  J. — This  is  an  appeal  from  a  judgment 
against  appellant  in  an  action  brought  by  him 
against  appellee  to  recover  damages  on  account 
of  the  death  of  Phoeba  Baker,  alleged  to  have  been 
caused  by  appellant  negligently  striking  her  with 
one  of  its  trains  at  Shoals,  Indiana.  Said  Daniel 
A.  Baker,  the  administrator,  was  the  husband 
and  only  heir  of  the  deceased  Phoeba  Baker. 
A  trial   by  jury  resulted  in  a  verdict  for 

1.  appellant  in  the  sum  of  $1,000.  With  its 
general  verdict,  the  jury  returned  answers 
to  interrogatories.  Appellee's  motion  for  judg- , 
ment  thereon  was  sustained.  The  ruUng  on  this 
motion  is  assigned  as  error  and  reUed  on  for  re- 
versal.  In  determining  the  correctness  of  such 
ruling,  this  court  will  not  look  to  the  evidence 
actually  given  in  the  case,  but  will  search  the  plead- 
ings to  see  if,  by  any  evidence  possible  under  the 
issues,  such  answers  can  be  reconciled  with  the 
general  verdict,  and  every  possible  reasonable 
inference  and  presumption  deducible  from  evidence 
which  might  have  been  admitted  in  support  of 
such  verdict  will  be  indulged  in  its  favor.  Lviz  v. 
Cleveland,  etc.,  R.  Co.  (1915),  59  Ind.  App.  16,  23, 
108  N.  E.  886;  Meyers  v.  Winona,  etc.,  R.  Co. 
(1915),  58  Ind.  App.  516,  106  N.  E.  377. 

The  averments  of  the  complaint  which  have 
a  controlling  influence  on  the  question  presented  by 
the  answers  to  interrogatories  are  in  substance, 
as  follows:  On  October  25,  1913,  appellee's  rail- 
road, main  track  and  sidetrack,  crossed  one  of  the 
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frequently  traveled  public  streets  of  the  west 
part  of  the  town  of  Shoals,  Indiana,  and  appellee 
was  then  operating  one  of  its  trains  on  its  main 
line  over  and  across  such  street.  Immediately  west 
of  the  crossing,  the  railroad  track  curves  sharply 
to  the  north,  and  on  the  north  side  of  the  railroad 
and  for  a  long  distance  west  thereof  there  was, 
and  is,  a  high  hill  which  obstructs  the  view  of  such 
road  west  of  the  crossing  for  a  distance  of  more 
than  250  feet.  On  the  occasion  in  question,  there 
was  a  train  on  the  sidetrack  west  of  said  crossing 
about  twenty  yards,  making  it  impossible  to  see 
approaching  trains  westward  from  said  point  for 
more  than  150  feet.  An  ordinance  of  the  town  in 
force  and  effect  at  the  time  limited  the  speed  of 
trains  passing  through  such  town  to  six  miles  an 
hour.  At  the  time  in  question,  appellee  care- 
lessly and  negligently  ran  its  train  No.  8  operated 
by  a  locomotive  engine,  from  the  west  toward, 
over  and  across  the  public  crossing  at  the  rate  of 
60  miles  an  hour,  and  in  so  doing  negligently  omitted 
to  sound  the  whistle  on  said  locomotive  and  negli- 
gently failed  to  ring  the  bell  thereon  from  a  point 
80  rods  west  of  the  crossing  to  such  crossing. 
Such  train,  on  this  occasion  and  for  several  months 
prior  thereto,  was  due  at  the  crossing  at  2:29  p.  m., 
and  this  fact  was  known  to  the  public  and  to 
appellant's  decedent.  On  the  occasion  in  question, 
decedent,  for  the  purpose  of  crossing  the  track, 
approached  the  crossing  from  the  south  in  a  care- 
ful and  cautious  manner  about  three  o'clock  p.  m. 
At  the  same  time  appellee's  train  was  approaching 
the  crossing  from  the  west.  Because  of  the  curve 
in  appellee's  track,  the  high  hill  on  the  north  side 
thereof  and  the  freight  train  on  the  sidetrack, 
decedent  was  unable  to  see  such  approaching 
train,  and  because  of  appellee's  neglect  and  failure 
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to  ring  the  bell  and  sound  the  whistle  on  its  loco- 
motive, decedent  was  unable  to  hear  and  did  not 
hear  such  train,  and  decedent  had  no  notice  of 
such  approaching  train  until  she  was  on  the  track 
and  it  struck  her,  and  while  in  the  act  of  crossing 
such  track,  decedent  was  by  appellee's  negligence 
struck  by  the  train  and  so  seriously  injured  thereby 
that  she  died  from  «uch  injuries  three  days  later. 
Decedent  would  not  have  been  injured  but  for 
appellee's  negligence.  Had  the  whistle  been  sound- 
ed or  the  bell  rung,  decedent  would  have  heard  the 
same  and  would  have  been  warned  of  the  approach- 
ing train  and  would  not  have  gone  on  the  track, 
and  had  the  train  been  running  within  the  speed 
limit  provided  by  the  ordinance,  decedent  could 
have  escaped  from  the  track  and  avoided  her  injury 
and  death. 

The  interrogatories  and  answers  thereto  are  as 
follows:  "1.  As  the  plaintiff's  decedent,  Phoeba 
Baker  approached  the  railroad  tracks  of  the 
defendant  at  the  time  and  place  where  she  was 
struck  and  killed  how  far  could  ishe  have  seen  a 
train  approaching  from  the  west  when  she  was 
fifty  feet  from  such  place,  had  she  looked  to  the 
west?  A.  100  yards  *  *  *  2.  How  far  could 
she  have  seen  such  approaching  train  when  she 
was  twenty-five  feet  from  such  track,  had  she 
looked  in  the  direction  from  which  the  train  was 
coming?  A.  75  yards  *  *  *  3.  How  far 
could  she  have  seen  such  approaching  train  when 
she  was  ten  feet  from  such  track,  had  she  looked 
in  the  direction  from  which  the  train  was  coming? 
A.  100  feet  *  *  *  4.  How  far  could  she 
have  seen  the  train  which  struck  her,  when  she 
was  at  the  south  rail  of  the  main  track  had  she 
looked  to  the  west?  A.  160  feet  *  *  *  5. 
At  the  time  plaintiff's  decedent  was  at  the  end  of 
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the  ties  on  the  south  side  of  the  main  track,  could 
she  not  have  seen  the  train  which  struck  her  had 
she  looked  to  the  west  when  it  was  as  much  as  two 
hundred  and  fifty  feet  away  from  the  place  where 
she  was  struck?  A.  Yes.  *  *  *  6.  If  you 
shall  answer  the  fifth  interrogatory  in  the  negative, 
then  state  how  far  she  could  have  seen  such  train 
had  she  looked?     A.     250  ft." 

It  is  asserted  by  appellant  that  interrogatories 

Nos.  4,  5  and  6  are  deceptive  and  misleading,  and 

for  this  reason  were  improper  and  should 

2.  not  have  been  given.  In  support  of  this 
contention,  appellant  insists,  in  effect,  that 
each  of  the  last  three  interrogatories  contains  a 
concealed  assumption  that  the  train  which  struck 
and  injured  decedent  was  within  the  range  of 
vision  expected  to  be  elicited  by  the  answer  of  the 
jury  to  the  particular  interrogatory  at  the  particular 
time  decedent  was  at  the  point  indicated  in  such 
interrogatory  as  the  point  concerning  which  the 
inquiry  therein  was  made.  Such  interrogatories 
are,  we  think,  subject  to  the  infirmity  suggested 
by  appellant,  but  the  infirmity  is  one  which  the 
trial  court  did,  and  this  court  can,  obviate  or  cure 
by  ignoring  the  partially  concealed  assumption 
contained  in  such  interrogatories,  and  giving  to  the 
answers  thereto  a  construction  as  favorable  to  the 
general  verdict  as  any  fair  interpretation  to  which 
such  interrogatories  are  susceptible  will  permit. 
When  we  give  to  said  interrogatories  such  inter- 
pretation, the  jury,  by  its  answers  thereto,  found 
that  if  decedent,  when  approaching  the  appellee's 
track  had  looked  to  the  west  when  fifty  feet  distant 
she  could  have  seen  the  train  100  yards  away,  if 
such  train,  at  that  particular  time,  had  in  fact 
been  within  that  distance;  that  when  twenty-five 
feet  from  the  track  she,   by  then  looking  west. 
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could  have  seen  such  train  seventy-five  yards 
distant,  if  it  in  fact,  at  that  particular  time,  had 
been  within  that  distance;  that  when  ten  feet 
from  the  track  she,  by '  then  looking  west,  could 
have  seen  the  train  100  feet  distant,  if  at  such 
time  such  train  had,  in  fact,  been  within  that 
distance;  that  when  on  the  south  rail  of  the  main 
track,  if  she  had  then  looked  west,  she  could  have 
seen  such  approaching  train  150  feet  distant,  if 
in  fact  such  train  had  at  such  time  been  within  that 
distance;  that  when  at  the  end  of  the  ties  on  the 
south  side  of  the  main  track,  she,  by  then 
looking  west,  could  have  seen  such  train  250  feet 
distant,  if  such  train  at  such  time,  had  in  fact 
been  within  such  distance.  There  is  no  finding 
that  the  train  which  struck  appellant's  decedent 
was,  at  either  of  the  times  to  which  the  respective 
inquiries  were  directed,  within  the  distance  indi- 
cated by  the  answer  to  each  particular  interrogatory, 
nor  is  there  any  finding  that  decedent  was  at  such 
particular  time  looking  west,  or  in  the  direction 
of  such  approaching  train,  or  that  she  saw  such 
train  at  either  of  such  points,  and  there  is  no 
finding  that  she  did  not  look  both  ways  and  listen 
for    approaching    trains.     In    view    of    the 

3.  issues,   the  law,  applicable  to  the  question 
under  consideration,  requires  us  to  assume 

in  favor  of  the  general  verdict,  that  decedent  looked 
for  an  approaching  train  and,   in  view  of 

4.  such  assumption,  it  can  not  be  said,  as  a 
matter   of   law,    that   decedent   was   guilty 

of  negligence  because  she  did  not  look  in  the 
right  direction  **at  the  precise  place  and  time  when 
and  where  looking  would  have  been  of  the  most 
advantage."  Cleveland,  etc.,  R.  Co.  v.  Lynn  (1909), 
171  Ind.  589,  85  N.  E.  999,  86  N.  E.  1017-     It 
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was  decedent's  duty  under  the  law  to  look 
5.     in  both  directions  and  we  may  assume  in 

favor  of  the  general  verdict  that,  at  least 
during  a  part  of  the  time  in  which  she  was  traveling 
from  the  point  fifty  feet  south  of  the  track  to  such 
track,  she  was  looking  toward  the  east  to  discover 
if  any  train  was  approaching  from  that  direction, 
and  it  can  not  be  said  as  a  matter  of  law  that  she 
was  negligent  for  looking  in  such  direction  rather 
than  in  the  direction  from  which  the  belated 
train  which  struck  her  was  approaching.  Upon 
this  question,  the  Supreme  Court  in  Cleveland^ 
etc.,  B.  Co.  V.  Lynn,  supra,  594,  595,  quotes  with 
approval  the  following  language  from  St.  Louisy 
etc.,  R.  Co.  V.  Dillard  (1906),  78  Ark.  620,  94  S.  E. 
617:  "Now  in  this  case  we  are  asked  to  say, 
as  a  matter  of  law,  that,  though  the  plaintiff 
brought  his  team  almost  to  a  standstill  in  twenty- 
five  or  thirty  feet  of  the  track,  and  carefully  looked 
and  listened  both  ways  up  and  down  the  track, 
and  no  train  was  in  sight  for  a  distance  of  200' 
yards  to  the  west,  and  he  started  across,  meanwhile 
listening  for  trains  and  looking  toward  the  east 
where  he  specially  apprehended  danger,  he 
was  guilty  of  negligence  in  failing  to  look  again 
toward  the  west  while  going  that  distance  toward 
the  track.  So  to  hold  woidd  be,  we  think,  to  make 
the  traveler  the  insurer  of  his  own  safety  and 
deprive  him  entirely  of  the  right  of  recovery  for 
injury  caused  by  the  negligence  of  the  railroad 
company  unless  he  kept  his  eyes  turned  every 
moment,  under  all  circumstances,  toward  the 
direction  from  which  the  train  came."  Since  the 
passage  of  the  act  of  1899  (Acts  1899  p.  58,  §362 
Burns  1914),  the  burden  of  proving  contributory 
negligence  is  on  the  defendant  and  while  appellee 
was  entitled  to  make  such  proof  under  its  general 
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denial  the  plaintiff  was  also  entitled  to  introduce 
any  evidence  that  might  tend  to  relieve  her  from 
the  charge  of  such  negligence,  and  hence  may  have 
introduced  evidence  which  showed  that,  at  the 
particular  times  and  places  indicated  in  the  in- 
terrogatories, her  attention  was  temporarily  at- 
tracted elsewhere,  thereby  making  such  question 
one  of  fact  for  the  jury,  and  the  rule  as  to 
looking  "is  not  inflexible  and  unvarying  as  to 
time  and  place,  so  as  always,  and  under  all  cir- 
cumstances, to  require  the  case  to  be  taken  from 
the  jury  merely  because  the  traveler  might  have 
seen  the  train  if  he  had  looked  in  the  right  direc- 
tion at  a  particular  instant  from  a  particular 
place,"  Cleveland f  etc.^  R.  Co.  v.  Lynn^  supra^ 
593,  594. 

For  the  purposes  of  the  question  under  considera- 
tion,  we  must  assume  that  appellee's  train  ap- 
proached the  crossing  where  decedent  was  struck 
at  a  speed  of  sixty  miles  an  hour  in  viola- 

6.  tion  of  an  ordinance  limiting  such  speed 
to  six  miles  an  hour  and  in  violation  of  the 
State  law  requiring  it  to  sound  the  whistle  and 
ring  the  bell,  etc.  The  decided  "cases  in  this 
State  recognize  the  doctrine  that  it  is  the  right 
of  the  traveler,  within  reasonable  limits,  to  assume 
that  the  railway  company  will  obey  the  law;  and 
while  this  does  not  relieve  him  from  the  exercise 
of  due  care,  yet  it  may  be  a  feature  in  determin- 
ing whether  due  care  was  exercised."  Cleveland^ 
etc.,  B.  Co.  V.  Lynn,  supra,  594.  See,  also,  Cleve^ 
landj  etc.j  R.  Co.  v.  Rumsey  (1913),  *52  Ind.  App. 
371,  376,  100  N.  E.  782;  Cleveland,  etc.,  R.  Co.  v, 
Harrington  (1892),  131  Ind.  426,  431,  30  N.  E.  37. 
In  Cleveland,  etc.,  R.  Co.  v.  Lynn,  ^upra,  the  Supreme 
Court  further  said  on  this  subject:  ''In  the  absence 
of  some  evidence  to  the  contrary,  we  think  the 
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appellee  had  the  right  to  presume  that  the  appellant 
would  obey  the  city  ordinance,  and  would  not  run 
its  trains  at  a  greater  rate  of  speed  than  four  miles 
an  hour  at  the  i)oint  where  the  injury  occurred, 
and  while  the  wrongful  conduct  of  the  api)ellant 
in  this  regard  would  not  excuse  her  from  the 
exercise  of  reasonable  care,  yet  in  determining 
whether  she  did  use  such  care  her  conduct  is  to  be 
judged  in  the  light  of  such  presumption.  If  when 
she  looked  to  the  north  400  feet  and  saw  no  train, 
she  knew  that  she  could  cross  the  tracks  in  safety 
before  a  train  running  at  the  speed  fixed  by  the 
city  ordinance  could  reach  her  from  that  direc- 
tion, it  would  be  a  harsh  rule  which  would  adjudge 
her  guilty  of  negligence  because  she  was  struck  by 
a  train  moving  nearly  five  times  as  fast  as  the  speed 
fixed  by  the  ordinances  of  the  city,  which  she  had 
a  right  to  presume   the  appellant  would  obey.'* 

There  is  another  fact  of  importance  and  control- 
ling influence  that  should  never  be  overlooked  in  a 
case  of  this  character.     It  is  a  matter  of 

7.  common ,  knowledge  that  when  a  person  is 
suddenly  and  unexpectedly  confronted  with 
certain  and  imminent  peril,  like  that  with  which 
appellant's  decedent  was  confronted,  at  the  time  in 
question,  the  avoidance  of  which  necessitated 
immediate  action,  on  her  part,  there  may,  and 
ordinarily  does,  result  a  mental  confusion  and 
hesitation  that  prevents  that  prompt  and  intelli- 
gent action  which  the  emergency  may  demand 
in  order  that  the  peril  may  be  avoided,  and  where, 
as  in  this  case,  the  averments  of  the  complaint 
show  that  the  railroad  company's  negligence  may 
have  been  responsible  for  such  perilous  situation, 
and  said  condition  of  mind  resulting  therefrom, 
this  court,  in  the  absence  of  a  finding  of  the  jury 
to  the  contrary,   must  presume  in  favor  of  the 
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general  verdict  that  such  condition  of  mind  did 
exist  and  that  appellee's  negligence  was  responsible 
therefor,  and  hence  that  the  party  injured  should 
not  be  charged  with  contributory  negligence  on 
accoiHit  of  a  lack  of  prompt  or  intelligent  action  on 
her  part  resulting  from  such  confused  mental  con- 
dition. "The  circumstances  in  which  i>ersons  are 
placed  must  necessarily  be  considered  in  determin- 
ing the  question  of  fact  whether  the  required  degree 
of  care  has  been  exercised,  and  it  is  obvious  that 
persons  placed  in  a  position  of  peril  where  a  course 
of  conduct  must  be  determined  without  any  time 
in  which  to  deliberate,  can  not  be  judged  by  the 
same  rule  applicable  where  there  is  ample  time  to 
determine  what  course  to  take  to  avoid  danger/' 
Roberts  v.  Chicago,  etc.,  B.  Co.  (1914),  262  111.  228, 
104  N-  E.  708,  710.  See,  also,  Pittsburgh,  etc., 
R.  Co.  V.  Carlson  (1900),  24  Ind.  App.  569,  564,  56 
N.  E.  251.     Assuming  that  the  train  which  struck 

decedent  approached  at  the  rate  of  sixty 
8.     miles  an  hour,  it  would  have  covered  the 

greatest  distance  indicated  by  the  answers 
to  interrogatories,  100  yards,  in  a  little  less  than 
three  and  a  half  seconds,  so  that  if  decedent  had 
looked  west  three  and  a  half  seconds  before  her 
injury  and  when  at  a  point  fifty  feet  from  the  track 
we  may  assume  that  she  would  have  seen  no 
approaching  train.  If  her  attention  had  then 
immediately  been  directed  toward  the  east  for 
only  two  or  three  seconds  while  she  continued 
her  approach  toward  the  track  she  would  in  all 
probability  have  been  on  the  track  within  such  time 
and  the  approaching  train  could  have  then  been  so 
close  that  escape  was  impossible,  or  at  least  so 
near  that  no  appreciable  time  would  have  remained 
to  her  in  which  to  determine  and  take  intelligent 
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action  in  view  of  her  present  and  imminent  peril, 
"It  is  only  when  the  standard  of  duty  is  fixed  and 
certain,  or  where  the  measure  of  duty  is  defined  by 
law,  or  when  the  negligence  is  so  clear  and  palpable 
that  no  verdict  could  make  it  otherwise,  that  the 
question  of  negligence  becomes  one  of  law  and  not  of 
fact."  New  Yorky  etc.j  B.  Co.  v.  Hamlin  (1908), 
170  Ind.  20,  39,  83  N.  E.  343.  See,  also,  Town  of 
Albion  V.  Hetrick  (1883),  90  Ind.  545,  547,  46  Am. 
Rep.  230;  Town  of  Newcastle  v.  Grubbs  (1908),  171 
Ind.  482,  496,  86  N.  E.  757.  Negligence  can  be 
determined  by  the  court  as  a  matter  of  law  only 
in  those  cases  where  but  one  inference  can  be 
drawn  from  facts  proven.  Cleveland,  etc.,  R.  Co. 
V.  Rumsey,  supra,  376. 

In  view  of  the  evidence  possible  under  the  issues 
in  this  case,  we  can  not  say  that  the  answers  to 
interrogatories  leave  the  question  of  decedent's 
negligence  open  to  but  one  inference.  On  the 
contrary,  such  answers  leave  the  question  of  con- 
tributory negligence  open  to  different  inferences, 
and  hence  can  not  override  the  general  verdict 
returned  by  the  jury.  We  think  the  ends  of  justice 
woidd  be  subserved  by  directing  a  new  trial  rather 
than  by  directing  judgment  on  the  verdict.  The 
judgment  below  is  therefore  reversed  with  instruc- 
tions to  the  trial  court  to  grant  a  new  trial  and  for 
such  further  proceedings  as  may  be  consistent  with 
this  opinion. 

Note. — Reported  in  112  N.  E.  27.  As  to  contributory  negligence 
of  person  in  stepping  on  track  in  front  of  approaching  train,  which  is 
running  in  excess  of  sx)eed  prescribed  by  ordinance,  see  3  L.  R.  A. 
(N.  S.)  196.  As  to  duty  of  traveler  approaching  railway  crossing  as 
to  place  and  direction  of  observation,  see  37  L.  R.  A.  (N.  S.)  135. 
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Kirk  v.  Trabub  et  al. 

[No.  8,999.    FUed  April  4,  1916.] 

1.  Fraud. — Burden  of  Proof, — False  RepresentcUions. — Knowledge, 
— In  an  action  for  damages  for  false  representations  in  the  sale  of 
a  horse,  plaintiff  must  prove  that  defendant  knew  that  the  horse 
was  not  as  represented,  or  that  he  was  chargeable  with  such 
knowledge,     p.  466. 

2.  New  Trial. — Newly  Discovered  Evidence. — Cumvlative  Evidence. 
— ^A  new  trial  will  not  be  granted  for  newly  discovered  evidence 
which  is  merely  cumulative,  of  the  same  kind  and  to  the  same  point 
as  that  given  at  the  trial,    p.  467. 

3.  Fraud. — Parties. — lAabUiiy. — Evidence. — In  an  action  against 
two  defendants  for  damages  for  fraudulent  representations  in  the 
sale  of  a  horse,  where  the  evidence  showed  that  one  of  the  defen- 
dants had  no  interest  in  the  horse,  although  the  check  given  in 
I)ayment  for  same  was  made  i)ayable  to  him,  the  court  did  not 
err  in  instructing  the  jury  that  a  verdict  should  be  returned  in  his 
favor,    p.  468. 

From  Rush  Circuit  Court;  John  D.  Megee^ 
Judge. 

Action  by  John  F.  Eirk  against  Samuel  H. 
Trabue  and  another.  From  a  judgment  for  de- 
fendants, the  plaintiff  appeals.     Affirmed. 

John  H.  KiplingeTf  for  appellant. 
Samuel  L.    Trabue  and   Donald  L.   Smithy   for 
appellees. 

Ibach,  C.  J. — This  was  an  action  for  damages 

growing  out  of  the  sale  of  a  horse,  alleged  to  have 

been  owned  by  appellees,  and  sold  to  api>ellant, 

at  a  public  auction  sale  held  by  the  Combina- 

1.  tion  Sales  Company.  The  evidence  showed 
that  appellee  Harry  Trabue  stated  at  the 
sale  that  the  mare  was  ''sound  and  all  right"  as 
far  as  he  knew.  It  also  appeared  that  the  mare 
was  not  sound,  but  was  moon-eyed,  and  that 
moon-eyed  horses  become  blind  eventually.  The 
theory  of  the  complaint  is  to  recover  damages  for 
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false  representation  and,  in  order  to  make  out 
such  theory,  it  was  incumbent  on  appellant  to 
prove  that  appellee,  Harry  Trabue,  knew  the 
mare  was  not  sound,  or  was  chargeable  with  such 
knowledge,  when  he  made  the  above  quoted 
statement. 

The  first  error  assigned  is  in  overruling  appellant's 
motion  for  new  trial  on  account  of  newly  discovered 
evidence.     The    substance    of    the    evidence    set 

out  in   such   motion  was   that  one  person 
2.     heard  Harry  Trabue  say  shortly  before  the 

sale  that  the  mare  in  controversy  had 
distemper  and  looked  as  if  she  was  affected  in  the 
eyes,  and  that  another  heard  Harry  Trabue  say 
about  the  same  time  that  there  was  something  the 
matter  with  the  mare's  eyes,  and  that  he  was  going 
to  see  Dr.  Huber  about  them.  There  was  evidence 
given  at  the  trial  by  one  witness  that  Harry  Trabue 
said  he  was  going  to  sell  the  mare,  and  would  have 
to  do  something  for  her  eyes  before  he  could  sell 
her  to  advantage,  and  that  he  had  a  veterinary 
give  her  treatment  for  two  weeks  before  the  sale, 
and  another  witness  had  helped  him  put  medicine 
in  her  eyes,  and  Harry  Trabue  himself  admitted 
that  he  had  treated  her  eyes  with  medicine  shortly 
before  the  sale.  Thus,  evidence  of  the  same  kind 
as  that  which  was  alleged  to  have  been  discovered, 
and  to  the  same  point,  was  given  at  the  trial. 
'' Evidence  of  the  same  kind  to  the  same  point  is 
cumulative,  and  evidence  of  verbal  admissions  is 
of  the  same  kind  when  other  verbal  admissions  to 
the  same  point  were  proved  on  the  trial."  Hinea 
V.  Driver  (1885),  100  Ind.  315,  329.  The  principle 
is  settled  that  a  new  trial  will  not  be  granted  for 
newly  discovered  evidence  which  is  merely  cumula- 
tive, and  the  evidence  for  which  such  trial  was 
sought  in  the  present  case  is  cumulative. 
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Error  is  also  assigned  because  the  court  instructed 

the  jury  that  the  evidence  showed  that  Samuel  H, 

Trabue  at  the  time  of  the  sale  had  no  interest 

3,  in  the  mare,  and  a  verdict  should  be  re- 
turned in  his  favor.  There  was  evidence 
that  Harry  Trabue  bought  the  mare  and  gave 
a  note  for  her  which  he  afterward  paid  by  check. 
This  note  was  in  evidence.  Harry  Trabue  said 
he  owned  the  mare  and  his  father  (appellee  Samuel 
H.  Trabue)  had  no  interest  in  her.  Samuel  H. 
Trabue  stated  that  he  had  no  interest  in  the  mare. 
She  was  entered  at  the  sale  in  the  name  of  Harry 
Trabue,  and  sold  for  him.  It  was  alleged  in  the 
complaint  that  both  appellees  were  the  owners  of 
the  mare,  but  there  were  no  allegations  showing  any 
fraud  on  the  part  of  Samuel  H.  Trabue.  There  was 
evidence  that  the  check  by  which  appellant  paid 
for  the  mare  was  made  out  to  Samuel  H.  Trabue, 
for  the  reason  given  that  Harry  Trabue  had 
gone  home  from  the  sale  at  the  time.  This  is  not 
evidence  from  which  the  jury  would  be  permitted 
to  infer  that  Samuel  H.  Trabue  was  a  part  owner 
of  the  mare,  in  the  absence  of  any  other  evidence  to 
show  such  fact.  The  court  did  not  err  in  the 
instruction  above  mentioned.     Judgment  affirmed. 

NoTB. — Reported  in  112  N.  E.  26.  As  to  right  of  action  for  false 
representation,  see  18  Ann.  St.  555.  As  to  presumption  and  burden 
of  proof  as  to  fraud,  see  1  Ann.  Cas.  809.  As  to  what  is  cumulative 
evidence  within  the  rule  excluding  it  when  offered  as  newly  discovered 
evidence  in  support  of  a  motion  for  new  trial,  see  Ann.  Gas.  1913  D 
157. 


Eikenberry  v.   Thorn,   Administrator. 

[No.  9,166.    Filed  April  4,  1916.] 

1.  Damages. — Ldquidated  or  Penalty. — Construction. — Intent. — The 
provisions  of  a  contract  relating  to  the  damages  that  may  result 
from  its  breach  are  to  be  interpreted  so  as  to  carry  out  the  intent 
of  the  parties  when  they  executed  the  instrument,    p.  474. 
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2.  Damages. — Liquidated, — Stipulation  Controlling, — ^Where  it  ap- 
pears from  the  whole  instrument  that  the  parties  knowingly  mu- 
tually agreed  in  advance  upon  a  definite  amount  to  be  paid  in  case 
of  a  breach  or  repudiation  of  the  contract,  such  agreement  will 
control  unless  it  is  inconsistent  with  other  provisions  of  the  con- 
tract, or  is  unreasonable  or  imconscionable  in  view  of  the  probable 
damages  that  may  result  from  a  breach,    p.  475. 

3.  Damages. — Liquidated  or  Penalty. — Words  Used, — In  determin- 
ing the  question  of  whether  a  contract  provides  for  the  i)a3rment 
of  liquidated  damages  in  case  of  its  breach,  or  a  penalty  merely, 
the  use  of  particular  words  or  phrases,  such  as  "damages'',  "pen- 
alty", "forfeit",  "liquidated  damages",  and  the  like  is  not  con- 
clusive, but  the  words  or  phrases  used  are  to  be  considered  in 
connection  with  the  other  provisions  of  the  contract,    p.  475. 

4.  Damages. — Liquidated, — Enforcement, — ^Where  the  parties  have 
deemed  it  difficult  to  determine  the  actual  damages  in  case  of  a 
breach  of  their  contract,  or  for  some  other  reason  satisfactory  to 
them  and  mutually  understood  at  the  time,  have  deemed  it  ad- 
visable to  agree  upon  a  sum,  in  advance  of  such  possible  breach, 
as  liquidated,  and  have  advisedly  so  stipulated  in  the  contract, 
the  courts  will  respect  and  enforce  such  stipulations,    p.  475. 

6.  Damages. — LiquidcUed  or  Penalty, — Any  of  Several  Acts, — ^Where 
an  agreement  contains  provisions  for  the  performance  or  non- 
performance of  several  acts  of  different  degrees  of  importance, 
and  provides  for  the  payment  of  a  definite  sum  upon  a  violation 
of  any  or  all  of  such  provisions,  and  the  sum  stipulated  would  be  in 
some  instances  too  large  and  in  others  too  small  a  compensation 
for  the  loss  of  injiury  sustained,  the  stipulated  amount  will  be  re- 
garded as  a  penalty  and  not  as  liquidated  damages,     p.  475. 

6.  Damages. — Liquidated  or  Penally, — Doubt, — Where  the  contract 
leaves  the  question  in  doubt,  the  amount  stipulated  to  be  paid  in 
case  of  a  breach  will  generally  be  construed  as  a  penalty  rather 
than  as  liquidated  damages,  since  the  party  may  slill  recover  the 
actual  damages  sustained  by  the  breach,     p.  475. 

7.  Damages. — Penalty, — Breach  of  Contract, — Where  a  contract  for 
the  exchange  of  mercantile  stock  for  real  estate  provided  for  the 
doing  of  numerous  things  of  varying  importance,  such  as  the 
furnishing  of  an  abstract  in  five  days,  the  exchange  of  insurance, 
the  assignment  of  a  lease,  the  delivery  of  the  deeds  within  a  speci- 
fied time,  etc.,  the  provision  that  "both  parties  further  agree  that 
should  either  one  fail  to  comply  with  the  conditions  herein  he  will 
pay  the  other  $3,000  in  damages",  was  subject  to  the  interpreta- 
tion that  failure  to  comply  with  any  one  of  the  requirements  would 
subject  the  defaulting  party  to  the  payment  of  damages,  or  at 
least  was  not  free  from  doubt  as  to  whether  it  was  intended  to  fix 
the  amount  of  damages  only  in  case  of  a  total  failure  to  close  the 
deal  in  substantial  oomplianoe  with  the  contract,  and  hence  must 
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be  deemed  as  providing  a  penalty  rather  than  liquidated  damages, 
p.  476. 

8.  Damages. — Breach  of  CorUract. — Complaint. — ^A  complaint  for 
breach  of  contract  providing  a  penalty  of  $3,000  for  its  breach, 
alleging  the  several  obligations  of  the  contracting  parties  and  aver- 
ring that  defendant  has  failed  and  refused  to  comply,  to  plain- 
tiff's damage  in  the  sum  of  $3,000,  was  not  insufficient  as  the  state- 
ment of  a  cause  of  action  for  actual  damages,  although  it  also  stated 
facts  that  would  have  been  sufficient  for  a  recovery  on  the  theory 
of  liquidated  damages,  had  the  contract  so  provided,     p.  477. 

9.  Pleading. — Complaint. — Demurrer. — ^Where  the  facts  stated  in 
a  complaint  are  sufficient  to  entitle  plaintiff  to  any  substantial 
relief  it  is  not  subject  to  demurrer,    p.  478. 

From  Miami  Cirouit  Court;  Joseph  N.  Tillett^ 
Judge. 

Aotion  by  WiUiam  H.  Eikenberry  against  Alonzo 
Thorn,  administrator  of  the  estate  of  Philip  B. 
Yoars,  deceased.  Prom  a  judgment  for  defendant 
the  plaintiff  appeals.     Reversed. 

Blacklidge^  Wolf  &  Barnes^  for  appellant. 
Charles   L.    DeVault  and   Antrim    &  McClintic, 
for  appellee. 

Felt,  P.  J. — This  suit  was  commenoed  by  appel- 
lant to  recover  damages  alleged  to  be  due  him 
from  appellee's  decedent  for  the  breach  of  a  con- 
tract. The  court  sustained  a  demurrer  to  the 
complaint  and,  appellant  refusing  to  plead  further, 
judgment  was  rendered  against  him,  from  which 
he  has  appealed.  The  action  of  the  court  in  sustain- 
ing the  demurrer  to  the  complaint  is  the  error 
assigned  and  relied  on  for  reversal. 

The  complaint  is  in  substance  as  follows:  On 
January  11,  1912,  appellant  and  the  decedent, 
Philip  B.  Yoars,  entered  into  a  contract  by  the 
terms  of  which  decedent  agreed  to  convey  to 
appellant  by  warranty  deed  116  acres  of  real  estate 
in  Miami  County,  Indiana,  subject  to  an  encum* 
brance  of  $4,000,  at  the  price  of  $145  per  acre. 
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In  consideration  of  such  conveyance,  appellant 
agreed  to  transfer  to  Yoars  by  bill  of  sale  a  stock 
of  goods  and  fixtures  located  at  Kirkland,  Indiana, 
and  a  stock  of  hardware  and  fixtures  located  at 
Kokomo,  Indiana.  The  complaint  alleges  the 
substance  of  the  contract  which  is  made  a  part  of 
the  pleading  by  exhibit  and  provides  that 
should  either  party  fail  to  comply  with  all  the  con- 
ditions of  the  agreement,  he  should  pay  to  the 
other  $3,000  in  damages.  It  is  alleged  that  decedent 
failed  and  refused  to  comply  with  the  contract 
and  that  appellant  complied  with  it  as  far  as 
possible  and  had  been  at  all  times  ready  and  will- 
ing to  comply  fully  therewith;  that  decedent 
refused  to  make  invoice  of  the  goods  as  provided 
in  the  contract  or  to  take  any  steps  whatever 
to  carry  out  the  agreement  and  absolutely  re- 
pudiated the  contract.  '  'That  the  said  plaintiff  has 
been  damaged  by  said  failure  and  refusal  of  the 
defendant  to  carry  out  said  contract  in  the  sum  of 
three  thousand  dollars,  for  which  he  demands 
judgment,"  and  all  other  proper  relief. 
The  contract  is  as  follows: 

"This  agreement,  made  and  entered  into 
this  11th  day  of  January,  1912,  by  and  between 
Philip  G.  Yoars,  of  the  county  of  Miami, 
and  State  of  Indiana,  party  of  the  first  part, 
and  William  H.  Eikenberry,  of  the  county 
of  Howard,  and  State  of  Indiana,  party  of 
the  second  part,  Witnesseth,  That  the  party 
of  the  first  part  for  and  in  consideration  of 
the  covenants  and  agreements  hereinafter 
specified,  to  be  by  the  party  of  the  second 
part  well  and  truly  performed,  hereby  agrees 
to  convey  to  said  party  of  the  second  part,  or 
his  heirs,  by  warranty  deed,  from  himself 
and  wife,  the  following  described  property, 
situated  in  the  county  of  Miami,  in  the  State 
of  Indiana,  to-wit:     One  hundred  and  sixteen 
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acres   of   land   which   is   the   land   said   first 
party  bought  from  Joel  Bryant   and    Henry 
Powell  and  will  be  fully  described  in  deed  when 
conveyed  to  said  second  party  by  proper  legal 
description,  this  land  is  to  be  conveyed  subject 
to  the  mortgage  encumbrance  of  $4,000  draw- 
ing interest  at  five  per  cent  per  annum,  payable 
semi-annually,  this  land  is  also  conveyed  sub- 
ject to  the  taxes  due  and  payable  in  the  year 
of  1913,  also  subject  to  the  tenant's  lease  now 
on  the  farm,  which  said  first  party  agrees  to 
assign  to  said  second  party,  said  lease  expires 
March  1,  1913.     Both  parties  agree  that  the 
price  on  the  land  is  $145  per  acre  and  which- 
ever party  owes  any  difference  they  agree  to 
pay  the  other  party  by  bankable  note,  due 
in  two,  four,  and  six  months,  equal  payments 
drawing  six  per  cent  interest.     And  the  party 
of  the  second  part,  for  his  part,  for  and  in 
consideration  of  the  covenants  and  agreements 
above   specified   being   by   the   party   of   the 
first  part  well   and   truly  performed   hereby 
agrees  to  convey  to  said  party  of  the  first 
part,  or  his  heirs,  by  bill  of  sale,  from  himself, 
the  following  described  property,  situated  in 
the  county  of  Clinton  and  Howard,  in  State 
of  Indiana,  to-wit:     All  stocks  of  goods  and 
fixtures,    consisting    of    general    merchandise, 
located  in  the  John  H.  Hartman,  building  in 
Kirkland,  Indiana,  and  also  all  the  stock  of 
hardware  and  fixtures  located  in   the  Bell  & 
Purdum   building   on   the   north   side   of   the 
square  in  Kokomo,  Indiana,  which  was  formerly 
known  as  the  J.   P.   Owen  Hardware  Store. 
Both   parties    hereto   agree    that   the     above 
mentioned  stocks  are  to  be  invoiced  at  the 
original  wholesale  cost  price  f.  o.  b.  shipping 
point,  no  discount  of  any  kind  to  be  allowed 
except    as    hereinafter    stated.     Said    second 
party  agrees  to  invoice  both  safes  at  $145, 
and  allow  fifteen  per  cent  on  the  balance  of 
the  fixtures  in  both  stores  from  what  they 
originally  cost,  all  the  balance  to  be  invoiced 
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straight  as  above  stated,  allowing  no  dis- 
count whatever,  except  one  hundred  dollars 
from  the  total  inventory  which  is  to  cover 
damaged  goods  of  all  kinds.  It  is  hereby 
further  mutually  agreed  and  understood  by 
and  between  the  parties  hereto,  and  as  a 
part  of  the  consideration  of  this  agreement, 
that  said  first  party  shall  furnish  proper 
abstract  showing  merchantable  title  to  the  prop- 
erty hereby  agreed  by  him  to  be  conveyed, 
and  that  second  party  hereby  agrees  to  fur- 
nish proper  bill  of  sale  showing  the  merchan- 
dise clear  of  encumbrance  hereby  agreed  by 
him  to  be  conveyed,  and  that  said  first  party 
hereby  agrees  to  furnish  the  said  abstract  for 
examination  within  five  days  from  this  date. 
Both  parties  agree  to  exchange  insurance 
and  pay  whatever  difference  there  may  be. 
Both  parties  further  agree  that  should 
there  be  any  hardware  in  the  lot  that  is 
being  shipped  from  West  Baltimore,  Ohio, 
that  is  damaged,  it  shall  be  invoiced  at  what 
it  is  worth,  also  said  first  party  agrees  to  take 
over  the  lease  on  the  Kirkland  storeroom, 
which  said  second  party  agrees  to  assign  over, 
lease  for  $60  a  month.  Both  parties  further 
agree  that  should  either  one  fail  to  comply 
with  all  conditions  herein  he  will  pay  the  other 
three  thousand  dollars  in  dantiages,  each  party 
hereto  agrees  to  furnish  a  msm  to  invoice  and 
if  the  invoicers  cannot  agree  they  are  to  call  in 
a  third  party  to  decide  the  difference  according 
to  this  agreement,  invoices  subject  to  change. 
It  is  mutually  agreed  that  all  covenants  and 
agreements  herein  contained  shall  extend  to 
and  be  obligatory  upon  the  heirs,  executors, 
administrators  and  assigns  of  the  respective 
parties  hereto.  All  deeds  to  be  delivered 
and  this  negotiation  to  be  closed  within  fifteen 
days  from  the  date  of  this  agreement.  The 
parties  hereto  agree  to  leave  the  invoicing  entire- 
ly to  the  invoicers  and  not  to  interfere  in  any 
way.     Time   is    hereby    declared    to    be    the 
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essence  of  this  agreement.  In  witness  where- 
of, the  said  parties  herein  have  hereunto  set 
their  hands  and  seals  the  day  and  year  first 
above  mentioned.  Both  parties  agree  to  put 
up  aU  papers  in  escrow  with  Marshall  Smith 
of  Amboy,  Indiana,  before  starting  invoicing, 
Philip  B.  Yoars,  William  H.  Eikenberry.** 

The  demurrer  was  for  insufficiency  of  the  facts 
alleged  to  state  a  cause  of  action.  The  memorandum 
states  that  (1)  it  is  not  alleged  that  plaintiff  has 
suffered  any  special  damages  by  reason  or  on 
account  of  the  breach  of  contract;  and  (2)  that 
**the  terms  of  the  contract  are  not  sufficiently 
specific  to  constitute  a  basis  for  a  cause  of  action." 
The  appellant  urges  two  propositions  in  its  points 
and  authorities,  viz.,  (1)  the  complaint  shows  a 
right  to  recover  $3,000  liquidated  damages;  (2) 
it  is  good  against  the  demurrer,  if  the  contract 
does  not  stipulate  liquidated  damages.  Appellee 
contends  that  the  contract  provides  a  penalty 
for  its  breach  and  should  not  be  construed  as  an 
agreement  for  liquidated  damages  in  the  sum  of 
$3,000;  that  the  complaint  is  insufficient  to  warrant 
a  recovery  on  the  theory  of  actual  damages  provable 
on  the  theory  of  a  penalty. 

So  much  has  been  written  in  text-books  and 
decisions  on  the  subject  of  penalties  and  liquidated 
damages  that  we  shall  not  attempt  to  restate  all 
the  redes  and  principles  that  bear  upon  the  particu- 
lar question  to  be  decided  but  shall  only  attempt 
to  refer  to  those  that  seem  to  be  most  perti- 

1.     nent.    In   construing   the   provisions   of   a 

contract    relating    to    damages    that    may 

result  from  its  breach,  such  stipulations,  like  all 

other  provisions  of  written  contracts,  are  to  be 

so  interpreted  as  to  carry  out  the  intent  of  the 
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parties  when  they  executed  the  instrument. 

2.  If  it  appears  from   the   whole  instrument 
that  the  parties  knowingly,  mutually  agreed 

in  advance  upon  a  definite  amount  to  be  paid  by 
the  defaulting  party  to  the  other  in  case  of  a  breach 
or  repudiation  of  the  contract,  such  agreement 
will  control,  unless  it  is  inconsistent  with  other 
provisions  of  the  contract,  or  is  unreasonable  or 
unconscionable  in  view  of  the  probable  damages 
that   may   result   from   a    breach   of   such 

3.  contract.     The  use  of  particular  words  or 
phrases,    such    as,    "damages",    "penalty", 

* 'forfeit",  "liquidated  damages",  and  the  like  is 
not  conclusive,  but  they  are  to  be  duly  considered 
in  connection  with  the  other  provisions  of  the 
contract  in  determining  whether  the  stipulation 
as  to  damages  in  case  of  a  breach  shall  be  considered 
as  a  penalty  or  as  liquidated  damages.  If  the 
parties  have  deemed  it  difficult  to  determine 

4.  the  actual  damages  in  case  of  a  breach,  or 
for  some  other  reason  satisfactory  to  them 

and  mutually  understood  at  the  time,  have  deemed 
it  advisable  to  agree  upon  a  sum,  in  advance  of 
such  possible  breach,  as  liquidated  damages,  and 
have  advisedly  so  stipulated  in  the  contract,  the 
courts  will  respect  and  enforce  such  stipulations. 
Where  an  agreement  contains  provisions  for  the 
performance  or  nonperformance  of  several  acts 
of  different  degrees  of  importance,  and  pro- 

5.  vides  for  the  payment  of  a  definite  sum 
upon  a  violation  of  any  or  all  of  such  pro- 
visions, and  the  sum  stipulated  would  be  in  some 
instances  too  large  and  in  others  too  small  a  com- 
pensation for  the  loss  or  injury  sustained,  the  stipu- 
lated amount  will  be  regarded  as  a  penalty  and  not 

as  liquidated   damages.         If  the  contract 

6.  leaves  the  question  in  doubt,  the  specified 
amount  will   generally   be  construed  as  a 


476  APPELLATE  COURT  OP  INDIANA, 

Eikenberry  v.  Thom— 62  Ind.  App.  468. 

penalty  rather  than  as  liquidated  damages,  since 
such  interpretation  can  not  be  harmful,  because 
the  party  is  thereby  permitted  to  recover  his  actual 
damages  if  he  has  sustained  any  by  such  breach. 

The  clause  which  is  directly  involved  here  pro- 
vides that,  ''Both  parties  further  agree  that  should 
either  one  fail  to  comply  with  the  condi- 

7.  tions  herein  he  will  pay  the  other  $3,000 
in  damages/'  The  contract  provides  that, 
after  invoicing  the  stocks  of  goods  and  determining 
their  value  and  the  value  of  the  land  in  the  manner 
provided,  "whichever  party  owes  any  difference 
they  agree  to  pay  the  other  party  by  bankable 
note".  The  abstract  was  to  be  furnished  in  five 
days.  Insurance  was  to  be  exchanged  and  the 
difference  in  value  paid.  A  lease  on  one  of  the 
stores  was  to  be  assigned.  The  deeds  were  to  be 
delivered  and  the  deal  closed  within  fifteen  days 
and  time  is  declared  to  be  the  essence  of  the  agree- 
ment. The  contract  states  the  amount  to  be  paid 
* 'should  either  one  fail  to  comply  with  all  con- 
ditions herein."  This  language  is  subject  to  the 
interpretation  that  failure  to  comply  with  any 
one  of  the  requirements  of  the  contract  will  subject 
the  defaulting  party  to  the  payment  of  damages. 
The  things  to  be  done  under  the  contract  are 
numerous  and  differ  in  importance.  If  the  stipula- 
tion is  for  liquidated  damages,  the  recovery  must 
be  the  same  in  amount,  whether  the  breach  be  for 
the  least  important  stipulation  or  for  a  total 
repudiation  of  the  contract.  If  it  be  said  that  the 
language  may  be  so  interpreted  as  to  show  an 
intention  to  fix  the  amount  of  damages  only  in 
case  of  a  total  failure  to  close  the  deal  in  sub- 
stantial compliance  with  the  contract,  it  can  not 
be  said  that  such  interpretation  is  free  from  doubt 
and  that  it  is  the  plain  meaning  of  the  language 
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employed.  If  there  is  doubt  it  must  be  resolved 
in  favor  of  the  interpretation  which  holds  the 
stipulation  to  be  a  penalty  requiring  proof  of  actual 
damages  to  warrant  a  recovery.  As  supporting 
our  conclusion  that  the  stipulation  for  damages  is 
a  penalty  and  not  liquidated  damages,  we  cite 
the  following:  1  Pomeroy,  Eq,  Jurisp.  (3d  ed.) 
§§440-445.  1  Sedgwick,  Damages  (9th  ed.)  §§405- 
413.  Zenor  v.  Pry  or  (1914),  57  Ind.  App.  222,226, 
106  N.  E.  746,  and  cases  cited.  Burley  Tobacco 
Society  v.  Gillaspy  (1912),  51  Ind.  App.  583,  588, 
100  N.  E.  89;  Barber  Asphalt  Pav.  Co.  v.  City  of 
Wabash  (1909),  43  Ind.  App.  167,  174,  86  N.  E. 
1034;  Mondamin,  etc.,  Dairy  Co.  v.  Brudi  (1904), 
163  Ind.  642,  648,  72  N.  E.  643;  Howard  v.  Adkins 
(1906),  167  Ind.  184,  191,  78  N.  E.  665;  J.  I.  Case, 
etc.,  Mach.  Co.  v.  Bonders  (1911),  48  Ind.  App. 
603,  505,  96  N.  E.  177;  Mount  Airy,  etc.,  Grain 
Co.  V.  Runkles  (1912),  118  Md.  371,  84  Atl. 
633,  L.  R.  A.  1915  E.  373,  and  cases  cited;  Sun 
Printing,  etc.,  Co.  v.  Moore  (1901),  183  U.  S.  642, 
22  Sup.  Ct.  240,  46  L.  Ed.  366. 

The  memorandum  accompanying  the  demurrer 
states  that  the  averments  do  not  show  that  the 

plaintiff  has  suffered  any  special  damages 
8.     by    the    alleged    breach    of    contract.     The 

complaint  sets  out  the  several  obligations 
of  the  contracting  parties  and  avers  that  the 
defendant  has  failed  and  refused  to  comply  with  the 
contract  and  has  wholly  repudiated  the  same; 
that  the  plaintiff  has  complied  as  far  as  possible 
therewith  and  is  and  has  been  at  all  times  ready 
and  willing  to  fulfill  his  part  of  the  agreement; 
that  the  plaintiff  ''has  been  damaged  by  said 
failure  and  refusal  to  carry  out  said  contract  in 
the  sum  of  $3,000."  The  complaint  therefore 
states  a  cause  of  action  for  actual  damages.     True 
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it  also  states  facts  which  would  be  sufficient  to 
recover  on  the  theory  of  liquidated  damages,  if 
the  contract  so  provided.  If  the  complaint  had 
been  drawn  wholly  on  the  theory  of  liquidated 
damages,  it  would  have  been  sufficient  to  show  the 
breach  of  the  contract  without  alleging  actual 
damages.  The  complaint  proceeds  upon  the  theory 
that  the  contract  was  breached  and  repudiated  in 
its  entirety  and  that  the  damages  sustained  by 
the  plaintiff  amount  to  $3,000.  The  averment  of 
actual  damages  is  not  related  to  the  stipulation  for 
damages  in  the  contract.  The  fact  that  the 
amount  stated  happens  to  be  the  same  as  the 
amount  stated  in  the  contract  is  only  an  unimportant 
coincidence,  as  any  other  sum  would  have  served 
the  same  purpose  in  the  pleading.  The  memo- 
randum called  attention  to  the  averments  showing 
actual  damages  and  we  must  therefore  conclude 
that  the  trial  court  held  the  complaint  insufficient 
to  state  a  cause  of  action  on  any  theory.  Jonas  v. 
Hirshburg  (1897),  18  Ind.  App.  581,  587,  48  N.  E. 
656;  Rickter  v.  Meyers  (1892),  5  Ind.  App.  33,  34, 

31  N.  E.  582;  Neal  v.  Skewalter  (1892),  5  Ind.  App. 
147,  153,  31  N.  E.  848;  Dwiggins  v.  Clark  (1883), 
94  Ind.  49,  56,  48  Am.  Rep.  140;  Chicago,  etc.,  R. 
Co.  V.  Lawrence  (1907),  169  Ind.  319,  324,  79  N.  E. 
363,  82  N.  E.  768;  5  Ency.  PI.  and  Pr.  737  et  seq. 
Where  the  facts  stated  in  a  complaint  are  sufficient 

to  entitle  the  plaintiff  to  any  substantial 
9.     relief  it  is  not  subject  to  demurrer.     Gowdy 

Gas  Well,  etc.,  Co.  v.  Patterson  (1902),  29 
Ind.  App.  261,  263, 64  N.  E.  485;  Scott  v.  Cleveland, 
etc.,  R.  Co.  (1896),  144  Ind.  125,  128,  43  N.  E.  133, 

32  L.  R.  A.  154;  Decker  v.  Yoke  (1913),  179  Ind. 
243,  245,  100  N.  E.  756;  Tishbein  v.  Paine  (1913), 
52  Ind.  App.  441,  443,  100  N.  E.  766;  Oolitic  Stone 
Co.  V.  flidge(19C8),  169Ind.639,643,83N.E.246. 


NOVEMBER  TERM,  1915.  479 

West  V,  National  Casualty  Co. — 61  Ind.  App.  479. 

For  the  error  in  sustaining  the  de;murrer  to  the 
complaint,  the  judgment  is  reversed  with  instruc- 
tions to  overrule  the  demurrer,  to  permit  the 
parties  to  amend  their  pleadings  if  they  desire  so 
to  do,  and  for  further  proceedings  not  inconsistent 
with  this  opinion. 

Note. — Reported  in  112  N.  E.  112.  As  to  liquidated  damages 
generally,  and  intention  of  parties  in  that  connection,  see  85  Am. 
St.  835;  108  Am.  St.  50.  As  to  whether  a  stipulated  forfeiture  for 
breach  of  contract  is  a  penalty  or  liquidated  damages,  see  1  Ann. 
Cas.  244;  10  Ann.  Cas.  225;  Ann.  Cas.  1912  C  1021. 


West  v.  Natio^nal  Casualty  Company. 

[No.  8,747.    Filed  April  4,  1916.] 

1.  Trial. — Directing  Verdict, — The  direction  of  a  verdict  for  de- 
fendant is  not  proper  unless  there  is  a  total  absence  of  evidence 
upon  some  issue  or  fact  essential  to  recovery  by  plaintiff,  or  unless 
the  evidence  is  without  conflict  and,  when  considered  in  its  entirety, 
with  all  reasonable  and  legitimate  inferences  which  the  jury  may 
proi)erly  draw  therefrom,  is  susceptible  of  no  other  inference  than 
that  necessitating  the  directing  of  the  verdict,    p.  483. 

2.  Insurance. — Forfeitures. — Forfeitures  of  right  to  insurance  are 
not  favored  in  the  law,  and  will  be  enforced  only  where  there  is 
the  clearest  evidence  that  such  was  the  intention  of  the  parties, 
p.  489. 

3.  Insurance. — Forfeiture. — Estoppel, — ^Where  an  insurance  com- 
pany, by  its  course  of  dealings  with  the  insured  and  others  known 
to  the  insured,  has  induced  the  belief  that  so  much  of  the  contract 
as  provides  for  a  forfeiture  in  a  certain  event  will  not  be  insisted 
on,  the  company  will  not  be  allowed  to  set  up  such  forfeiture, 
p.  489. 

4.  Insurance. — Forfeiture. — Estoppel, — Time  of  Paying  Premiums, 
— ^Where  an  insurer  by  any  agreement,  either  express  or  implied 
from  its  acts  and  conduct,  causes  the  insured  to  honestly  believe 
that  it  will  receive  the  premiums  after  the  time  fixed  in  the  policy 
and  keep  the  policy  alive,  it  is  thereby  estopped  f^m  asserting  a 
forfeiture  provided  in  the  policy  for  failure  to  pay  at  the  specified 
time,  on  account  of  a  delay  in  payment  induced  by  such  agree- 
ment and  the  premiums  paid  and  received  in  accord  therewith,  p.  490. 

6.  Insurance. — Forfeiture. — Estoppel, — Power  of  Agent. — Ex^ 
tending  Time  of  Paying  Premiums. — ^Under  the  rule  that  a  principal 
is  charged  with  any  act  or  contract  of  the  agent  within  the  general 
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8Coi>e  of  his  apiiarent  authority,  the  agent  of  an  insurance  com- 
pany having  authority  to  accept  payment  of  premiums  and  issue 
renewal  receipts,  thereby  in  effect  extending  or  renewing  the  policy 
for  the  period  covered  by  the  renewal  receipt,  necessarily  has 
authority  to  extend  the  time  of  pa3nnent  of  such  renewal  premiums, 
notwithstanding  a  stipulation  in  the  policy  to  the  contrary,  so  as 
to  estop  the  company  from  asserting  a  forfeiture  grounded  on  a 
failure  to  pay  at  the  time  provided  in  the  policy,  induced  by  the 
acts  and  conduct  of  such  agent,    pp.  492,  495. 

6.  Insurance. — Provisions  of  Policy. — Waiver, — The  express  pro- 
visions in  a  policy  of  insurance  that  no  agent  has  authority  to 
change  the  policy  or  waive  any  of  its  provisions,  may  be  waived 
by  an  agent  of  the  company  acting  within  his  actual  or  apparent 
authority,    p.  493. 

7.  Insurance. — Knowledge  of  Agent, — The  knowledge  of  an  in- 
surance agent  acquired  while  acting  for  his  company  in  connection 
with  a  matter  in  which  he  is  authorized  to  act,  \nU  be  imputed 
to  the  company,     pp.  494, 495. 

8.  Insurance. — Renewal  Premiums. — Extending  Time  of  Payment. 
— Injury  Before  Payment. — The  fact  that  i)ayment  for  the  monthly 
renewal  premium  was  made  after  the  insured  was  injured  did  not 
destroy  his  right  to  make  it  under  an  arrangement  with  the  agent, 
pursuant  to  which  he  had  for  a  long  time  been  acting,  that  pay- 
ments might  be  made  at  any  time  before  the  tenth  of  the  month, 
especially  in  the  absence  of  any  evidence  of  collusion  or  fraud  be- 
tween-them,  or  that  he  had  before  the  injury  determined  that  he 
would  make  no  more  payments,    p.  498. 

9.  Insurance. — Renewal  Premiums. — Condition  of  Receipt. — Jury 
Question. — ^Whether  insured's  renewal  premiums  were  received, 
and  his  insurance  continued,  under  a  clause  of  the  x>olicy  providing 
for  temporary  suspension  of  liability  if  such  premium  was  not  paid 
at  a  specified  time,  or  whether  they  were  paid  and  received  under 
an  arrangement  waiving  strict  compliance  with  the  policy  as  to 
time  of  such  payments,  is  a  question  for  the  jury;  the  evidence 
thereon  not  being  undisputed,    p.  498. 

From  St,  Joseph  Superior  Court;  Sarmtel  Parker^ 
Judge  Pro  Tern. 

Action  by  Frank  West  against  the  National 
Casualty  Company.  From  a  judgment  for  defen- 
dant, the  plaintiff  appeals.     Reversed. 

Slick  &  Slickj  for  appellant. 

Gaylord  H.  Case  and  Philip  H.  QuinlaUy  for 
appellee. 
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HoTTBL,  J. — This  is  an  appeal  from  a  judgment 
in  appellee's  favor  in  a  suit  brought  by  appellant 
on  an  industrial  insurance  policy.  The  complaint 
is  in  two  paragraphs.  The  averments  of  the  first 
paragraph  are  in  substance  as  follows:  On  July 
6,  1910,  appellee,  by  its  policy  of  insurance  for  the 
consideration  therein  provided,  insured  appellant 
for  one  month  from  the  date  of  such  policy,  and 
"for  such  further  monthly  periods,  stated  in  the 
renewal  receipts  as  the  payment  of  premiums 
specified  in  said  receipts  would  maintain  said  policy 
in  force.*'  By  such  policy  appellee  promised  that 
in  the  event  of  an  injury  to  appellant  caused  in  the 
manner  and  resulting  in  the  disability  therein 
provided,  appellee  would  pay  to  appellant  the  sum 
of  $50  per  month  so  long  as  appellant  should  be  so 
disabled,  and  for  any  partial  disability  of  the  char- 
acter mentioned  in  the  policy  $25  a  month  during 
the  continuance  thereof,  not  to  exceed  six  months; 
that  such  policy  is  made  part  of  the  complaint  as 
exhibit  "A'';  that  thereafter  appellant  continued 
such  policy  in  force  by  continued  payment  of  the 
renewal  premiums  until  his  injury  as  hereinafter 
described;  that  such  premiums  were  paid  to  W.  A. 
Hyslop,  appellee's  agent  at  Boyne  City,  Michigan, 
who  issued  to  appellant  renewal  receipts  therefor; 
that  the  renewal  receipt  for  the  month  of  July, 
1912,  is  attached  to  and  made  part  of  the  com- 
plaint and  marked  exhibit  ''B'';  that,  after  the 
execution  of  the  policy  of  insurance,  it  was  agreed 
between  appellant  and  Hyslop  that  the  renewal 
premiums  on  said  policy  would  be  received  by  him, 
Hyslop,  in  appellee's  behalf,  "at  any  time  before 
the  10th  day  of  each  calendar  month,  on  which 
date  the  amount  is  remitted"  to  appellee;  that 
appellant  thereafter  in  compliance  with  such  under- 
VoL.  61—31 
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standing  paid  to  Hyslop  the  monthly  premiums  on 
said  policy  at  various  times  between  the  first  and 
tenth  of  each  calendar  month;  that  the  monthly 
renewal  premiums  for  the  months  of  April,  May 
and  Jime  of  the  year  1912,  were  paid  for  each  of 
said  months  respectively  as  follows,  viz.,  the 
April  premium  was  paid  April  8,  the  May  premium 
May  8,  and  the  June  premium  June  10,  1912; 
that  these  premiums  were  each  accepted  by  Hyslop 
and  appellee,  and  renewal  receipts  were  issued  to 
appellant  therefor  by  Hyslop  which  receipts  are 
in  all  respects,  except  as  to  date,  identical  with 
exhibit  ^'B"  hereto  attached,  and  were  each  ante- 
dated, that  is  to  say,  each  of  said  receipts  was 
dated  back  to  the  first  of  each  month  respectively; 
that  the  renewal  premium  on  the  policy  for  the 
month  of  July,  1912,  was  paid  by  appellant  to 
Hyslop  and  appellee  on  July  7,  1912,  and  Hyslop- 
thereafter,  and  in  behalf  of  the  company,  issued  its 
renewal  receipt  therefor  to  appellant  which  is  here- 
with attached  and  marked  exhibit  *'B";  that  Hyslop 
did  not  antedate  such  July  receipt  back  to  the 
first  day  of  July,  but  dated  it  July  13,  which  was 
six  days  after  its  actual  receipt  by  him;  "that  on 
said  seventh  day  of  July,  and  for  several  months 
prior  thereto,  this  plaintiff  relied  upon  the  practice 
and  custom  of  said  Hyslop  and  defendant  of  re- 
ceiving renewal  premiums  on  the  policy  at  any  time 
before  the  tenth  of  each  calendar  month,  and  was 
induced  by  said  practice  and  custom  to  believe, 
and  at  said  time  did  believe  that  defendant  would 
receive  and  accept  his  premium  on  the  policy  at 
any  time  before  the  eleventh  of  each  calendar 
month,  without  issuing  a  renewal  receipt  for  such 
payment,  and  continue  the  policy  in  full  force 
and  effect  from  the  first  of  each  calendar  month." 
Averments  follow  showing  that  on  July  8,  1912, 
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appellant  received  a  personal  injury  caused  by 
external,  violent  and  accidental  means,  and  showing 
the  character  of  the  injury,  the  disability  resulting 
therefrom,  the  notice  given  to  appellee;  that 
appellant  performed  all  the  conditions  of  the 
policy  on  his  part  to  be  performed,  etc.,  which 
averments  have  no  controlling  influence  on  the 
questions  presented  by  the  appeal,  and  hence  are 
not  set  out. 

The  second  paragraph  is  practically  the  same 
as  the  first,  except  that  it  alleges  that  the  payment 
of  the  July  renewal  premium  was  made  on  July 
8,  1912,  and  that  on  July  10,  1912,  and  for  several 
months  prior  thereto  it  was  appellee's  practice 
and  custom  to  accept  monthly  premiums  on  said 
policy  and  to  issue  renewal  receipts  therefor  at 
any  time  before  the  tenth  of  each  calendar  month, 
and  thereupon  tb  continue  such  policy  in  force  and 
effect;  that  appellant  relied  on  such  custom  and 
was  induced  thereby,  etc.,  continuing  substantially 
as  the  first  paragraph. 

A  demurrer  to  each  paragraph  of  the  complaint 
was  overruled.  There  was  an  answer  in  denial 
and  an  affirmative  answer,  to  which  there  was  a  re- 
ply in  denial.  The  cause  was  submitted  to  a  jury 
and  at  the  conclusion  of  the  evidence,  the  trial  court 
peremptorily  instructed  the  jury  to  find  for  appellee, 
which  it  did.  Appellant  filed  a  motion  for  new 
trial  which  was  overruled  and  this  ruling  is  assigned 
as  error  and  relied  on  for  reversal.  This  motion  con- 
tains two  grounds,  each  of  which,  in  different  form, 
predicates  error  on  the  action  of  the  trial  court 
in  giving  the  peremptory  instruction.  It  is  well 
settled  by  the  decisions  of  both  the  Supreme 

1.     Court  and  this  court,  that  such  an  instruc- 
tion,  in  favor  of  the  defendant,   is  never 
proper  or  authorized  except  in  cases  where  there  is  a 
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total  absence  of  evidence  upon  some  issue  or  fact 
essential  and  necessary  to  the  plaintiff's  right  to 
recover,  or  where  there  is  no  conflict  in  the  evi- 
dence, and,  when  considered  in  its  entirety,  such 
evidence,  with  all  reasonable  and  legitimate  in- 
ferences which  the  jury  might  properly  draw  there- 
from, is  susceptible  of  but  one  inference,  viz.,  an 
inference  which  necessitates  the  verdict  so  directed. 
Lyons  v.  City  of  New  Albany  (1913),  54  Ind.  App. 
416,  421,  103  N.  E.  20,  and  cases  cited;  Davis  v. 
Mercer  Lumber  Co.  (1905),  164  Ind.  413,  425, 
73  N.  E.  899;  Patterson  v.  Southern  R.  Co.  (1913), 
52  Ind.  App.  618,  620,  99  N.  E.  4:91;  Premier  Motor 
Mfg.  Co.  V.  Tilford  (1916),  ante  164,  111  N.  E.  645. 
Appellee,  in  effect,  concedes  the  law  to  be  as 
above  stated,  and  insists  that  the  evidence  in  the 
instant  case  fails  to  establish  a  fact  necessary 
and  essential  to  appellant's  right -to  recover,  viz., 
that  it  fails  to  show  that  appellant  performed  the 
condition  of  the  contract  of  insurance  on  his  part 
to  be  performed,  which  required  the  monthly 
premiums  to  be  paid  on  the  first  day  of  each  calendar 
month,  and  that  by  such  failure  to  pay  his  premium 
on  July  1,  1912,  appellant  forfeited  his  right  to 
recover  on  such  policy,  for  an  accidental  injury 
resulting  to  him.  July  8,  following. 

The  evidence  on  this  branch  of  the  case  is 
practically  undisputed  and  consists  of  the  policy 
of  insurance,  the  application  therefor,  the  four 
premium  renewal  receipts  issued  by  appellee  on 
the  policy  in  question  for  the  months  of  April, 
May,  June  and  July,  1912,  respectively,  a  letter 
from  appellee  to  appellant,  a  letter  from  appellee's 
agent  Hyslop  to  appellant,  and  the  oral  evidence  of 
appellant,  his  wife,  and  attending  physician.  The 
policy  bears  date  July  6,  1910,  and  its  provisions 
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I 

affecting  the  question  presented   by  this   appeal 
are  as  follows: 

**(T)  The  premiums  hereon  must  be  paid 
either  at  the  Home  Office  of  the  company, 
Detroit,  Michigan,  or  to  a  person  designated 
in  writing  by  an  officer  of  the  company  to 
receive  them;  and  if  paid  to  any  other  person, 
such  payments  shall  not  be  binding  on  the 
company.  (U)  No  agent  has  any  authority 
to  change  this  policy  or  to  waive  any  of  its 
provisions,  conditions  or  limitations.  Notice 
to  or  from  any  agent,  or  any  knowledge,  prom- 
ise or  statement  made  by  him,  or  under- 
standing with  him,  shall  not  be  held  to  effect 
a  change  or  waiver  of  any  of  the  provisions, 
conditions,  or  limitations  hereof.  (W)  If  the 
payment  of  any  renewal  premium  shall  be 
made  after  the  expiration  of  this  policy,  or  of 
the  last  renewal  receipt,  neither  the  assured 
nor  the  beneficiary  will  be  entitled  to  in- 
demnity for  any  accidental  injury  happening 
between  the  date  of  such  expiration  and  noon 
(Standard  Time)  of  the  day  following  the 
date  of  the  receipt  of  such  renewal  payment 
at  the  Home  Office;  nor  any  illness  originating 
before  the  expiration  of  thirty  days  after  the 
date  of  such  renewal  payment.  The  accept- 
ance of  any  renewal  premium  shall  be  optional 
with  the  company,  *  *  *  No  assignment 
or  change  of  this  policy  or  waiver  of  its  pro- 
visions shall  be  valid  unless  agreed  to  in 
writing  by  the  president  or  secretary  of  the 
company  and  endorsed  thereon." 

The  provisions  of  the  application  affecting  the 
question  presented  are  as  follows: 

"If  any  condition  or  provision  required  by 
such  contract  shall  not  be  fulfilled  *  *  * 
then  the  contract  shall  be  null  and  void  and  all 
money  paid  thereon,  shall  be  forfeited  to  the 
company,  and  I  agree  that  my  acceptance  of 
the  policy  hereon  issued  shall  be  evidence  of  my 
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acquiescence  in  all  the  statements,  agreements 
and  warranties  herein  set  forth,  and  that  the 
company  shall  not  be  bound  by  statements, 
made  to  or  knowledge  acquired  by  agents  or 
solicitors,  nor  by  any  statement  made  by  any 
agent  or  solicitor,  not  written  in  this  applica- 
tion *  *  *  I  further  agree  to  accept  the 
policy  subject  to  its  provisions,  conditions 
(and)  limitations." 

The  renewal  receipt,  exhibit  "B,*'  for  the  month 
of  July  is  as  follows: 

*'This  receipt  is  not  valid  unless  dated  and 
countersigned  by  the  agent  authorized  to 
receive  the  premium  as  per  notice  sent  by  the 
company,  $300,000  Capital  and  Surplus. 
$100,000  deposited  with  the  State  Treasurer 
for  the  Protection  of  Policy  Holders.  National 
Casualty  Company,  Detroit,  Michigan.  Re- 
ceived of  Frank  West  the  sum  of  two — 60-100 
dollars,  continuing  in  force  Policy  No.  C2 18466 
for  the  term  of  one  months,  from  noon,  Central 
Standard  time,  of  July  1,  1912,  provided 
that  the  statements  and  warranties  in  the 
original  application  were  true  when  made,  and 
are  true  to  this  date.  National  Casualty 
Company,  H.  S.  Curtis,  Treasurer.  Counter- 
signed at  Boyne  City.  Date  July  13,  1912. 
W.  A.  Hyslop,  Agent.  Premiums  accepted 
subject  to  the  conditions  of  the  policy." 

The  renewal  receipts  for  April,  May  and  June 
are  identical  with  that  of  July,  supra,  except  as 
to  date  from  which  insurance  is  continued  and  date 
of  countersigning.  Each  of  these  dates  on  each 
receipt  is  the  first  of  the  respective  months  for 
which  the  premium  was'  paid. 

The  letters  from  appellee  and  Hyslop  are  as 
follows: 

"July  22,  1912,  Frank  West,  Mishawaka, 
Ind.     Dear  Sir:     We  have  your  claim  before 
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US  and  beg  to  say  that  we  have  just  ascertained 
from  Mr.  Hyslop,  the  collector ,  that  you  did  not 
pay  your  premium  until  the  10th  of  July,  and 
as  you  were  hurt  on  July  7th  you  are,  there- 
fore, not  entitled  to  benefits  because  you  were 
not  insured  at  the  time  of  your  injury; 
consequently,  we  can  not  favorably  consider 
your  claim.  Yours  very  truly,  National  Cas- 
ualty Company,  J.  L,  Hepburn."  (Our  italics.) 

"Boyne  City,  Mich.,  7/25,  1912.  Mr. 
Frank  West,  Mishawaka,  Ind.  Dear  Frank: 
Replying  to  yours  of  July  23rd,  will  say  I 
received  a  letter  from  the  company  a  few  days 
ago  saying  they  had  received  notice  of  a 
claim  from  you  hut  hadnH  received  my  July 
report  as  to  whether  you  had  paid  your  July 
premium.  My  report  passed  their  letter  on 
its  way  to  Detroit.  I  wrote  them  giving  dates 
when  your  remittance  was  received  which  of 
course  appeared  on  report  (w  well  (our  italics) 
I  also  said  your  remittance  to  me  was  mailed 
in  your  town  July  7th  as  near  as  I  could  remem- 
ber. Of  coiu-se  strictly  speaking  your  remit- 
tance should  reach  me  by  the  first  of  each  month 
to  keep  you  in  good  standing.  My  report 
rarely  leaves  here  before  the  10th  of  each  month — 
finding  it  a  hard  job  to  make  my  collections  before 
that  time,  but  I  am  not  sure  the  company  holds 
them  in  good  standing  till  the  report  is  made. 
They  may  consider  your  policy  had  lapsed. 
I  am  merely  a  collector — having  nothing  what- 
ever to  do  with  adjustment  of  claims.  I  can't 
see  however,  why  they  don't  answer  your 
letters  &  feel  sure  they  will  &  I  also  hope  yomr 
claim  will  be  recognized  &  a  satisfactory  ad- 
justment made.  Yours,    W.  A.  Hyslop." 

The  oral  evidence  of  appellant  affecting  the 
question  involved  is  as  follows:  "The  policy  in 
suit  was  obtained  from  appellee's  agent,  Ira  Hilton, 
and  the  first  premium  was  paid  to  him.  After 
this,  all  premiums  were  paid  to  W.  A.  Hyslop. 
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On  the  second  of  the  month  after  taking  out  the 
insurance  I  went  to  Mr.  Hyslop  and  tendered  him 
the  monthly  premium  and  he  refused  to  take  it 
SB,ying  that  *he  had  no  blanks  for  receipts j  and  that 
any  time  from  the  first  to  the  tenth  of  the  month  wa^ 
suitable  for  the  premium  because  he  didnH  send  in  his 
statement  until  then.*  After  this  I  paid  my  premiums 
to  Mr.  Hyslop  and  paid  them  all  the  way  from  the 
first  to  the  tenth  of  each  month,  and  he  always  sent 
me  a  receipt.  The  premiums  for  the  months  of 
April,  May  and  June,  1912,  were  each  respectively 
paid  by  a  money  order  mailed  to  Hyslop  at 
Boyne  City  from  Newberry,  Michigan,  on  the 
following  days  of  each  of  said  months,  repectively 
viz,,  April  8th,  May  8thandJunel0th,1912.  ~  The 
premium  for  July,  1912,  was  paid  on  July  8th  by 
money  order  sent  through  the  mail  from  Misha- 
waka  to  Boyne  City.  The  distance  between  Misha- 
waka  and  Boyne  City  is  350  or  400  miles.  In 
ordinary  course  of  mail  it  takes  a  letter  about  a 
day  to  go  from  one  city  to  the  other.  I  was  in- 
jured on  July  7,  1912,  and  notified  appellee  on 
July  9,  1912.  [Witness  identifies  letters,  supra^ 
as  letters  received  by  him.]  At  the  time  the 
policy  was  written,  Mr.  Hilton,  to  whom  the  first 
premium  was  paid,  told  me  to  make  my  payments 
to  Mr.  Hyslop.  The  way  I  know  that,  the  May 
premium  was  paid  on  May  8th,  I  have  a  duplicate 
in  the  post  office  at  Newberry  showing  when  all 
these  receipts  were  paid  *  *  *  Mr.  Slick  [ap- 
pellant's attorney]  has  it.  I  know  it  was  paid 
after  the  first  because  I  made  a  practice  of  doing 
that.  I  think  I  had  the  conversation  with  Mr. 
Hyslop  as  to  when  I  should  pay  premiums  when  I 
went  to  pay  my  second  premium  in  August,  1910." 
Appellant's  wife  testified  to  sending  the  premiums 
for  July,  June  aiid  May,  1912,  in  the  manner  and 
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on  the  days  testified  to  by  Mr,  West,  supra.  The 
only  evidence  on  behalf  of  appellee  was  that  of 
appellant  in  which  he  admitted  that  appellee 
offered  to  refund  to  him  the  July  premium  and  that 
he  did  not  accept  it;  also  the  receipt  of  the  clerk 
of  the  court  for  $2.60  as  a  tender  of  such  premium. 
Does  this  evidence  conclusively  show  that  ap- 
pellant, prior  to  his  injury  forfeited  his  right  to 
insurance  under  his  policy?     Upon  this  ques- 

2.  tion,  appellant  has  in  his  favor  the  fact  that 
forfeitures  are  not  favored  in  the  law.  In- 
deed, as  a  general  rule,  results  flowing  therefrom 
are  regarded  as  so  odious  that  a  forfeiture  will  be 
enforced  *'only  where  there  is  the  clearest  evi- 
dence that  such  was  the  intention  of  the  parties, '' 
and  to  avoid  such  odious  result,  the  courts  **are 
not  slow  in  seizing  hold  of  such  circumstances  as 
may  have  been  acted  on  in  good  faith  and  which 
indicate  an  agreement  on  the  part  of  the  company, 
or  an  election  to  waive  strict  compliance  with  the 
conditions  and  stipulations  in  the  policy.*'  2  May, 
Insurance  (4th  ed.)  §361;  Michigan  MuL  Life  Ins. 
Co.  V.  Custer  (1891),  128  Ind.  25,  29,  27  N.  E. 
124;  Majestic  Life^  etc.,  Co.  v.  T utile  (1915),  58 
Ind.  App.  98,  108,  107  N.  E.  22;  National  Masonic, 
etc.,  Assn.  v.  McBride  (1904),  162  Ind.  379,  381, 
70  N.  E.  483;  Farmers  MuL  Fire  Ins.  Co.  v.  Jack- 
man  (1905),  35  Ind.  App.  1,  17,  73  N.  E.  730; 
German  Fire  Ins.  Co.  v.  Pitcher  (1903),  160  Ind. 
392,  395,  64  N.  E.  921,  66  N.  E.  1003;  German 
Mut.  Ins.  Co.  V.  Niewedde  (1894),  11  Ind.  App. 
624,  39  N.  E.  534:    It  is  well  settled  that  'Vhere 

one   party   has    by   his   representations   or 

3.  conduct  induced  the  other  party  to  a  transac- 
tion  to   give   him   an   advantage   which   it 

would  be  against  equity  and  good  conscience  for 
him  to  assert  he  will  not,  in  a  court  of  justice,  be 
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permitted  to  avail  liimself  of  that  advantage," 
and  where  an  insurance  company,  by  its  course  of 
dealings  with  the  insured  and  others  known  to  the 
insured,  has  induced  a  belief  that  so  much  of  the 
contract  as  provides  for  a  forfeiture  in  a  certain 
event,  will  not  be  insisted  on,  the  company  will  not 
be  allowed  to  set  up  such  forfeiture  as  against  one  in 
whom  their  conduct  has  induced  such  belief.  2  May, 
Insurance  (4th  ed.)  §361 ;  Sweetser  v.  Odd  Fellows ^ 
etc.,  Assn.  (1889),  117  Ind.  97,  100,  19  N.  E.  722; 
Tripp  &  Bailey  y.  Insurance  Co.  (1882),  55  Vt. 
100,  108;  Home  Protection,  etc.  v.  Avery  (1888), 
85  Ala,  348,  351,6  South.  143, 7  Am.  St.  54:; Supreme 
Tribe,  etc.  v  Hall  (1900),  24  Ind.  App.  316,  324, 
66  N.  E.  780,  79  Am.  St.  262;  Helm  v.  Philadelphia 
Life  Ins.  Co.  (1869),  61  Pa.  St.  107,  100  Am.  Deo. 
621;  Union  Cent.  Life  Ins.  Co.  v.  Pottker  (1878), 
33  Ohio  St.  459,  462,  31  Am.  Rep.  555;  Painter  v. 
Industrial  Life  Assn.  (1892),  131  Ind.  68,  71, 
30  N.  E.  876;  Phoenix  Mut.  Life  Ins.  Co.  v.  Hinesley 
(1881),  75  Ind.  1,  10;  Rutherford  v.  Prudential  Ins. 
Co.  (1905),  34  Ind.  App.  531,  539,  540,  73  N.  E. 
202,  and  cases  cited;  Templer  v.  Muficie  Lodge^ 
etc.  (1912),  50  Ind.  App.  324,  333,  97  N.  E.  546; 
Workingmen^s,  etc.,  Assn.  v.  Leverton  (1912),  178 
Ind.  151,  153,  98  N.  E.  871,  and  cases  cited. 

As  applicable  to  the  facts  of  the  instant  case, 
we  quote  from  Bowers,  Waiver  §308:  **In  deter- 
mining whether  a  waiver  has  occurred,  the  test  is 
whether  an  insurer,  by  his  course  of  dealing 

4.  with  assured,  or  by  the  acts  or  declarations 
of  his  authorized  agents,  has  produced  in 
the  mind  of  the  assured  an  honest  belief  that  the 
terms  and  conditions  of  the  policy  declaring  a 
forfeiture  in  the  event  of  nonpayment  on  the  day 
and  in  the  manner  prescribed,  will  not  be  enforced, 
but  that  payment  will  be  accepted  on  a  subsequent 
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day  or  in  a  different  manner;  and  where  there  is 
8uch  belief,  and  the  assured  has  acted  upon  it, 
the  insurer  will  be  estopped  from  insisting  upon  a 
forfeiture.  So,  the  issue  of  a  certificate  after  an 
assessment  is  in  default  is  a  waiver  of  the  right  to 
a  forfeiture  for  its  nonpayment.  An  acceptance  of 
a  past-due  payment  is,  of  course,  a  waiver  of  any 
breach  of  condition  as  to  payment  known  by  the 
insurer  at  the  time,  although  such  acceptance  is 
not  a  waiver  where  the  breach  is  unknown  to  the 
insurer  at  tho  time."  The  cases  above  cited  and 
quoted  from  abundantly  support  the  conclusion 
that,  if  appellee  by  any  express  agreement  with 
appellant,  or  by  any  agreement  implied  from  its 
acts  and  conduct  led  appellant  honestly  to  believe 
that  it,  appellee,  would  receive  from  appellant 
the  monthly  premiums  on  his  policy  after  the  day 
fixed  in  the  policy  for  the  payment  of  such  premi- 
ums, and  thereby  keep  his  policy  alive  at  all  times 
and  for  all  purposes,  appellee  will  thereby  be 
estopped  from  asserting  a  forfeiture  on  account  of 
a  delay  in  payment  of  such  premiums,  providing, 
of  course,  that  such  delay  was  induced  by  such 
agreement  and  the  premiums  paid  and  received 
in  accord  therewith.  It 'is  also  certain  that  the 
evidence  herein  set  out  was  such  as  to  have  war- 
ranted a  jury  in  finding  that  there  was  an  agree- 
ment between  Hyslop  and  appellant  which  justified 
the  latter  in  believing  that  he  might  pay  his  premi- 
ums any  time  between  the  first  and  the  tenth  of 
each  month  and  thereby  keep  his  policy  alive  at 
all  times  and  for  all  purposes;  that  pursuant  to 
such  agreement  appellant,  for  almost  two  years 
before  his  injury,  so  paid  his  premiums,  and  appellee 
through  Hyslop  delivered  to  him  proper  renewal 
receipts  therefor,  showing  that  such  policy  was 
continued  and  kept  alive  during  such  period. 
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Indeed,  we  do  not  understand  that  appellee  is 
disputing  the  legal  proposition  above  announced, 
or  that  the  effect  of  the  evidence  Is  as  above  in- 
dicated; but  it  is  insisting  that  it  can  not  be 

5.  estopped  hy  the  agreement  or  conduct  of  Hy slop. 
This  brings  us  to  a  consideration  of  the 
question  of  Hyslop^s  authority  as  agent  of  appellee 
and  whether  his  agreement  and  acts  would  estop 
appellee  from  insisting  on  the  forfeiture  here 
asserted.  An  insurance  company  necessarily  acts 
through  its  agents  and  a  general  rule  of  agency, 
expressed  in  many  of  the  decided  cases,  charges  the 
principal  with  any  act  or  contract  of  the  agent 
within  the  general  scope  of  his  apparent  authority. 
Buchanan  v.  Cain  (1914),  57  Ind.  App.  274,  106 
N.  E.  885,  and  cases  cited;  Farmers  Mut.  Fire 
Ins.  Co.  V.  Jackman^  supra;  Commercial  Union^ 
etc.,  Co.  V.  State,  ex  rel.  (1888),  113  Ind.  331,  15 
N.  E.  518;  Kerlin  v.  National  Accident  Assn. 
(1893),  8  Ind.  App.  628,  35  N.  E.  39,  36  N.  E. 
156;  Phoenix  Mut  Life  Ins.  Co.  v.  HinesUy,  supra; 
Public  Sav.  Ins.  Co.  v.  Manning  (1915),  ante  239, 
111  N.  E.  945,  and  cases  citiBd.  In  applying  the 
rule  just  announced,  it  has  been  held  in  this  State, 
and  in  other  jurisdictions,  that  an  agent  of  an 
insurance  company  having  ostensible  general  au- 
thority to  solicit  applications  and  make  contracts 
of  insurance  and  to  receive  first  premiums  binds 
his  principal  by  any  acts  or  contracts  within  the 
general  scope  of  his  apparent  authority  and  that, 
in  such  a  case,  the  agent  is  presumed  to  have  the 
power  of  the  company  to  waive  immediate  payment 
of  premiums  and  make  contracts  for  credit  and 
thereby  bind  his  company;  also  that  an  insurance 
agent  authorized  to  accept  payment  of  premiums, 
and  issue  renewal  receipts  may  waive  the  payment 
of  premiums  in  cash,  notwithstanding  a  stipula- 
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tion  in  the  policy  to  the  contrary.  Painter  v. 
Industrial  Life  Assn.  (1892),  131  Ind.  68,  73,  76, 
30  N.  E.  876;  Western  Assurance  Co.  v.  Mc Alpine 
(1899),  23  Ind.  App.  220,  227,  65  N.  E.  119,  77 
Am.  St.  423;  Phoenix  Mut.  Life  Ins.  Co.  v.  Hineslej/j 
supra;  Aetna  Life  Ins.  Co.  v.  Fallow  (1903),  110 
Tenn.  720,  77  S.  W.  937,  940,  and  cases  cited; 
Globe  Mut.  Life  Ins.  Co.^y.  Wolff  (1877),  95  U.  S. 
326,  24  L.  Ed.  387;  United  States  Life  Ins.  Co.  v. 
Lesser  (1899),  126  Ala.  568,  28  South.  646;  Ameri- 
can Credit,  etc.,  Co.  v.  Hecht  &  Co.  (1910),  137  Ky. 
261,  125  S.  W.  697,  129  S.  W.  340;  Walsh  v.  Aetna 
Life  Ins.  Co.  (1870),  30  Iowa  133,  6  Am.  Rep. 
664;  Commercial  Union,  etc.,  Co.  v.  State,  ex  rel., 
supra;  1  May,  Insurance  (4th  ed.)  §134;  Bliss, 
Insurance  (2d  ed.)  §300.  Stewart  v.  Union  Mut. 
Life  Ins.  Co.  (1898),  155  N.  Y.  257,  49  N.  E. 
876,  42  L.  R.  A.  147.  From  the  application  of 
the  general  rule  of  agency,  first  above  announced, 
to  the  respective  facts  of  each  of  the  decided  cases 
cited  and  quoted  from  above,  it  would  seem  to 
follow,  by  an  analogy  of  reasoning,  that  where  an 
agent  of  an  insurance  company,  as  in  the  present 
case,  has  the  power  to  accept  monthly  premiums 
and  issue  renewal  receipts,  thereby  in  eflfect, 
extending  or  renewing  the  policy  of  insurance  for 
the  period  covered  by  the  renewal  receipt,  such 
power  necessarily  implies  and  carries  with  it 
authority  on  the  part  of  such  agent  to  extend  the 
time  of  the  payment  of  such  renewal  premiums. 
Aetna  Life  Ins.  Co.  v.  Fallow,  supra;  Dromgold  v. 
Royal  Neighbors,  etc.  (1913),  261  111.  60,  103  N.  E. 
584. 

Appellee  insists,  however,  that  by  the  express 
terms  of  his  policy,  appellant  was  advised,  and  there- 
fore agreed,  that  no  agent  had  authority  to 

6.  change  such  policy,  or  waive  any  of  its 
provisions.     This  provision  is  not  essentially 
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different  from  that  found  in  the  policies  considered 
by  our  courts  in  many  of  the  decided  cases  in 
which  it  has  been  held  that  such  a  provision  may 
itself  be  waived,  and  that  such  waiver  may  be 
effected  by  an  agent  of  the  company,  acting  within 
his  actual  or  apparent  authority.  German- American 
Ins.  Co.  V.  Yeagley  (1904),  163  Ind.  651,  656,  71 
N.  E.  897,  2  Ann.  Cas..275;  United  States,  etc., 
Ins.  Co.  V.  Clark  (1908),  41  Ind.  App.  345,  358,  83 
N.  E.  760;  Farmers  Mut.  Fire  Ins.  Co.  v.  Jackman, 
supra;  Public  Sav.  Ins.  Co.  y.  Manning^  supra; 
Dromgold  v.  Royal  Neighbors,  etc.,  supra;  Analo- 
gous cases  are  those  which  hold  that  where  the 
policy  provides  that  any  waiver  of  its  provisions 
must  be  indorsed  on  the  policy,  such  provision 
may  itself  be  waived,  either  by  express  agree- 
ment, or  conduct  of  the  company.  Metropolitan 
Life  Ins.  Co.  v.  Johnson  (1912),  49  Ind.  App.  233, 
244,  94  N.  E.  785;  Hanover  Fire  Ins.  Co.  v.  Dole 
(1898),  20  Ind.  App.  333,  338,  339,  50  N.  E.  772; 
Union,  etc.,  Ins.  Co.  v.  Whetzel  (1902),  29  Ind. 
App.  658,  665,  661,  65  N.  E.  15;  Public  Sav.  Ins. 
Co.  V.  Manning,  supra.     It  has  been  decided  several 

times  in  this  State  and  in  other  jurisdictions 
7.     as  well,  in  effect,  that  the  knowledge  of  an 

insurance  agent  acquired  while  acting  for 
his  company  in  connection  with  a  matter  in  which 
he  is  authorized  to  act,  will  be  imputed  to  his 
principal.  Metropolitan  Life  Ins.  Co.  v.  Johnson, 
supra;  Metropolitan  Life  Ins.  Co.  v.  Willis  (1906), 
37  Ind.  App.  48,  76  N.  E.  560;  Commercial  Life 
Ins.  Co.  V.  McGinnis  (1912),  50  Ind.  App.  630, 
97  N.  E.  1018;  Supreme  Court  of  Honor  v.  Sullivan 
(1901),  26  Ind.  App.  60,  62,  59  N.  E.  37.  Upon 
this  subject,  the  case  of  Hodson  v.  Guardian  Life 
Ins.  Co.  (1867),  97  Mass.  144,  93  Am.  Dec.  73, 
says:     ''Although  an  agent  of  the  company  had 
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no  authority  to  bind  them  by  receiving  pay- 
5.     ment  of  a  premium  note  after  it  was  due, 

the  company  might  receive  such  payment  at 
any  time.  If  they  received  the  amount  of  the 
note  from  their  agent  after  it  was  due,  they  were 
bound  to  inform  themselves  of  the  time  when  it 
had  been  paid  to  him;  and  by  receiving  it  from 
him  without  inquiry  they  waived  the  right  to  in- 
sist on  the  delay  in  the  payment  as  a  ground  of 
forfeiture  of  the  policy."     Again  in  the  case  of 

Glohe  Mutual  Life  Ins.  Co.  v.  Wolff j  supra, 
7.     in  speaking  of  an  agent  chargeable  with  the 

collection  of  premiums  on  policies,  the  court 
said:  "It  will  be  presumed  that  he  (such  agent) 
informs  the  company  of  any  circumstances  coming 
to  his  knowledge  aflPecting  its  liability.'* 

Appellee  insists  that  the  latter  case  stands  alone 
and  is  out  of  harmony  with  the  great  weight  of 
authority.  It  may  be  true  that  the  language  there 
used  is  broader  than  that  found  in  any  of  the  other 
cases,  in  that  it  imputes  to  the  company  any 
knowledge  affecting  itsAiahility  generally  which  may 
have  come  to  its  agent  while  such  agent  is  acting 
in  the  scope  of  his  authority  even  though  the  cir- 
cumstance which  brought  to  the  agent  such  knowl- 
edge, or  the  knowledge  itself,  had  no  relation  to, 
connection  with  or  aflfect  on  the  particular  thing 
which  the  agent  was  authorized  to  do.  When  the 
language  quoted  is  construed  in  the  light  of  what 
precedes  and  follows  it,  and  in  the  light  of  the  facts 
of  the  particular  case  being  considered  by  the  court, 
it  will  be  seen  that  the  court  intended  to  be  under- 
stood as  saying,  that  an  agent  of  an  insurance 
company,  while  acting  for  such  company,  in  a  mat- 
ter in  which  he  is  required  or  authorized  to  act, 
will  be  presumed  to  inform  his  company  of  "any 
circumstances  coming  to  his  knowledge",  in  any 
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way  affecting  and  necessarily  incident  to,  the  mat- 
ter in  which  such  agent  was  so  required  or  author- 
ized to  act,  and  affecting  the  liability  of  the  com- 
pany, and  hence  is  in  harmony  with  the  other 
cases  and  is  sufficiently  broad  to  include,  and  cover 
the  facts  of  the  instant  case. 

There  is  no  contention  made  by  appellee  that 
Hyslop  did  not  have  authority  to  collect  the  monthly 
premiums  and  deliver  the  renewal  receipts  therefor 
as  dated  and  countersigned  by  him,  or  that  he  did 
not  make  the  agreement  testified  to  by  appellant, 
or  that  he  did  not  receive  appellant's  monthly 
premiums  between  the  first  and  the  tenth  of  each 
respective  month  for  a  period  of  almost  two  years. 
It  is  also  conceded,  in  effect,  that  during  this 
period  Hyslop  as  a  part  of  his  duties  was  required 
to  make  and  did  make  to  appellee  a  monthly  report 
of  the  premiums  so  collected  by  him.  It  certainly 
can  not  be  contended  that  the  time  of  payment 
of  such  premiums  was  not  a  fact  or  circumstance 
connected  with  Hyslop's  duty  of  collecting  them, 
and  in  view  of  the  provisions  of  the  policy  above  set 
out,  it  was  a  fact  and  circumstance  which  both 
Hyslop  and  appellee  necessarily  knew  affected 
appellee's  liability,  and  hence  xmder  the  authorities, 
supraj  Hyslop's  knowledge  was  appellee's  knowl- 
edge. If  appellee  did  not  know  that  its  agent 
had  been  receiving  these  premiums  after  the 
first  of  the  month,  and  the  arrangements  under 
which  they  were  received,  the  fault  was  not  that 
of  appellant  but  was  its  own  or  that^of  its  agent 
to  whom  it  had  given  authority  to  collect  premiums 
and  deliver  the  renewal  receipts  therefor,  properly 
countersigned  and  dated,  and  from  whom  it  re- 
quired a  monthly  report,  etc.  Moreover  it  should 
be  stated  in  this  connection  that  the  italicized 
portions  of  the  letters,  supra,  of  appellee  and  its 
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agent  Hyslop  to  appellant  warrant  the  inference 
that  Hyslop  in  his  monthly  reports  gave  appellee 
full  information  as  to  the  date  of  receiving  the 
premiums  reported.  In  its  letter  of  July  22  to 
appellant,  appellee  says,  that  it  had  "ascertained 
from  Mr.  Hyslop,  the  collector"  that  the  July 
premium  was  not  paid  until  the  tenth.  How  did  it 
get  this  information?  The  italicized  portion  of 
Hyslop's  letter  of  July  23,  BU'pra^  answers  this 
question.  In  this  letter  Hyslop  says  that  appellee 
had  said  to  him  in  its  letter  of  a  jew  days  before  that 
**it  hadnH  received  my  July  report  as  to  whether  you 
(appellant)  had  paid  your  July  premiumJ*^  "7 
wrote  them  giving  dates  when  your  remittance  was 
received,  which  of  course  appeared  on  report  as 
welV  This  reference  to  appellee's  letter  and  the 
words,  "of  course"  as  here  used  are  significant. 
They  make  Hyslop's  letter,  at  least,  open  to  the 
interpretation  that  it  was  well  understood  by  him 
and  appellant  that  his  reports  were  not  made 
until  after  the  first  of  the  month  and  that  when 
made  they  should  show,  and  had,  in  fact,  always 
before  shown,  the  date  when  the  premiums  re- 
ported were  paid;  that  he,  Hyslop,  took  it  for 
granted  that  appellant  should  also,  as  a  matter 
of  course,  understand  that  his  reports  would  show 
such  fact.  Having  received  the  continued  benefits 
of  an  arrangement  made  by  its  own  agent  in  con- 
nection with  the  duty  imposed  on  him,  appellee 
is  in  no  position  now  to  relieve  itself  from  the 
corresponding  obligation  incurred  by  such  arrange- 
ment, the  eflfect  of  which  was  to  estop  it  from 
insisting  on  the  forfeiture  of  the  policy  now  claimed 
and  asserted.  The  evidence  was  sufficient  to 
warrant  the  inference  that  appellee  knew  or  should 
have  known  of  the  arrangement  between  Hyslop 
Vol.  61—32 
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and  appellant  under  which  appellant's  monthly 
premiums  had  been  received  and  renewal  receipts 
issued  therefor  for  a  period  of  almost  two  years ;  that 
if  appellee  did  not  know  of  such  arrangement  that 
it  at  least  knew  enough  to  put  it  on  inquiry  and 
hence  should  be  charged  with  the  knowledge  which 
such  inquiry  would  have  elicited.  Hyslop  re- 
ceived appellant's  last  premium  between  July  8 
and  July  10,  just  as  he  had  been  receiving  such  pre- 
mium for  almost  two  years  past,  without  question 
or  inquiry  as  to  appellant's  condition  or  the  rea- 
son for  his  delay  in  paying  it,  and  just  as  Hyslop's 
past  conduct  had  led  appellant  to  believe  he  would 
receive  it.  The  fact  that  the  payment  was  made  after 
appellant  was  injured  can  have  no  influence 

8.  on  appellant's  right  to   make  it   under  his 
arrangement  with  Hyslop,  especially  in  the 

absence  of  any  evidence  of  collusion  or  fraud 
between  appellant  and  Hyslop,  and  in  the  absence 
of  any  evidence  to  show  that  appellant  had  in 
fact  before  his  injury  made  up  his  mind  not  to  pay 
such  premium,  and  permit  a  forfeiture  of  his 
policy  as  a  result  of  such  nonpayment. 

It  is  further  contended  by  appellee,  that  even 

though  appellant  had  the  agreement  with  Hyslop 

which  he  asserts  and  that  appellee  knew  he  was 

receiving   appellant's   premiums   after   they 

9.  were  due,  that  in  any  event,  such  agree- 
ment must  be  read  in  the  light  of  the  pro- 
visions of  the  contract  of  insurance,  and  that 
paragraph  **W"  of  the  policy,  above  set  out, 
expressly  provides  and  fixes  appellant's  rights 
under  his  policy  in  case  of  delayed  payments  of 
premiums;  that  the  premium  receipts  likewise 
show  on  their  face  that  the  respective  premiums 
for  which  they  were  given  were  accepted  by  the 
company  ^* subject  to  the  condition  of  the  policy. ^^ 
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This  contention  of  appellee  is  predicated  on  its 
aflftrmative  answer  which  sets  up  said  clause  **W" 
o^  the  policy  and  alleges  that  payments  of  premiums 
were  made  thereunder;  that  appellant  was  injured 
on  July  8,  1912,  at  a  time  when  he  had  no  insurance 
under  the  policy;  that  appellee  as  soon  as  it  had 
knowledge  of  the  facts  tendered  back  to  appellant 
the  premium  of  $2.60  so  paid  by  him  in  July  to 
appellee's  agent  on  July  13,  1912,  which  sum  so 
tendered  by  appellee  was  refused  by  appellant; 
that  under  the  terms  of  the  policy  it  was  expressly 
agreed  that  no  agent  had  any  power  or  authority 
to  change  or  alter  the  terms  or  time  of  payment 
of  premiums  and  no  agent  had  such  power. 

The  question  of  the  sufficiency  of  this  answer 
is  not  presented.  Assuming,  without  deciding 
that  it  states  a  good  defense  to  appellant's  com- 
plaint, the  evidence  upon  the  issue  so  presented  is 
not  undisputed.  Appellant's  statement  of  the 
arrangement  made  with  Hyslop  under  which  his 
premiums  were  paid  and  the  extension  agreed 
upon  between  him  and  Hyslop  by  which  the  time 
of  payment  was  extended  were  inconsistent  with 
a  total  or  partial  suspension  of  liability  on  the 
policy.  It  follows  that  the  question  whether 
appellant's  premiums  were  received  under  clause 
"W"  of  the  policy  and  his  insurance  continued 
thereunder  was  a  question  of  fact  under  the  evi- 
dence to  be  determined  by  the  jury  under  proper 
'  instructions,  and  hence  the  peremptory  instruction 
was  in  any  event  improper. 

Appellee  has  filed  a  cross-assignment  of  error 
challenging  the  ruhng  of  the  trial  court  on  its 
demurrer  to  each  of  the  paragraphs  of  complaint. 
In  our  disposition  of  the  questions  raised  by  the 
peremptory  instruction,  we  have  in  eflfect  disposed 
of  appellee's  several  objections  to  each  of  said 
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paragraphs,  and  an  examination  of  their  averments, 
above  set  out,  and  the  decisions  herein  referred  to 
and  cited,  will  disclose  that  no  error  resulted  from 
the  ruling  on  such  demurrers.  It  follows  that  on 
account  of  the  error  of  the  trial  court  in  giving 
the  peremptory  instruction  in  favor  of  appellee 
the  motion  for  new  trial  should  have  been  granted. 
The  judgment  below  is  therefore  reversed  with 
instructions  to  grant  appellant's  motion  for  a  new 
trial,  and  such  other  proceedings  as  may  be  con- 
sistent with  this  opinion. 

Note. — Reported  in  112  N.  E.  115.  As  to  imputation  of  knowl- 
edge of  agent  to  insurer  so  as  to  efiFect  waiver,  see  107  Am.  St.  99. 
As  to  the  foffeot  of  limitations  on  an  agent's  authority  to  waive 
conditions  in  insurance  policy,  see  2  Ann.  Cas.  112;  9  Ann.  Gas. 
380.  As  to  who  is  agent  of  insurance  comjMuiy  so  as  to  make  his 
knowledge  imputable  to  the  company,  see  Ann.  Cas.  1913  A  849. 
As  to  waiver  of  provision  in  life  insurance  policy  as  to  time  of  pay- 
ment of  premium  by  acceptance  of  premium  after  appointed  time, 
or  similar  act,  see  7  Ann.  Cas.  385. 


Jones  v.  Chandler  et  al. 

[No.  8,989.    Filed  November  23,  1915.    Rehearing  denied  April 

4, 1916.] 

1.  Wills. — Construction. — Intention  of  Testator. — ^Where  the  lan- 
guage of  a  will  is  free  from  doubt,  it  needs  no  construction;  but 
where  there  is  doubt,  the  intention  of  the  testator,  as  gathered 
from  the  entire  will  aided  by  the  rules  of  law  applicable  to  the 
construction  of  wills,  must  be  given  efiFect.    p.  504. 

2.  Wills. — Construction, — Vesting  of  Estates. — In  case  of  doubt  as 
to  the  intention  of  the  testator,  the  estate  will  be  deemed  to  have 
vested,    p.  504. 

3.  Wills. — Construction. — Remainders. — Vested  or  Contingent — 
Whether  an  estate  is  vested  or  contingent  is  determined  by  the 
right  and  capacity  of  the  remaindermen  to  take  possession  of  the 
estate,  if  the  possession  were  to  become  vacant,  and  the  certainty 
that  the  event  upon  which  the  vaoany  depends  must  happen  some 
time,  and  not  the  certainty  that  it  will  happen  in  the  lifetime  of 
the  remainderman,    p.  505. 

4.  Wills. — Construction. — Postponement  of  Estates. — The  post* 
ponement  of  estates  is  looked  upon  with  disfavor,  and  the  intent 
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to  do  so  must  be  dear  and  not  arise  from  inference  or  oonstruo- 
tion.    p.  505. 

6.  Wills, — Construction.  —  Vesting  of  Estates.  —  Remainders.  — 
"Postponement  of  Estates.** — There  is  a  distinotion  between  the 
vesting  of  an  estate  and  the  enjoyment  of  a  remainder,  and  words 
postponing  an  estate  are  presumed  to  relate  to  the  beginning  of 
the  enjoyment  and  not  to  the  vesting  of  suoh  an  estate,  and  the 
vesting  of  a  remainder  absolutely  is  preferred  rather  than  the 
vesting  contingently  or  conditionally,     p.  506. 

6.  Wills. — Construction. — Remainder. — ^Under  a  will  devising  land 
to  the  daughter  of  testatrix  '*to  be  held,  possessed  and  enjoyed 
by  her  during  her  natural  life  and  at  her  death  to  descend  to  her 
children,  such  as  may  be  living",  the  testatrix  intended  to  make  a 
final  disposition  of  her  property,  that  the  daughter  should  have  a 
life  estate,  and  that  her  grandchildren  should  be  vested  with  such 
an  estate  as  would  descend  to  their  heurs  upon  their  death,   p.  507. 

From  Fountain  Circuit  Court;  /.  E.  Schoonover, 
Judge. 

Action  by  Oliver  S.  Jones  against  Pearl  Chandler 
and  others.  From  the  judgment  rendered,  the 
plaintiff  appeals.     Affirmed. 

0.  B.  Raidiff^  for  appellant. 

V.  E.  Livengpod  and  F.  E.  Livengoodj  for  appellees. 

MoRAN,  J. — Appellant  sought  to  quiet  the  title 
to  114  acres  of  land  in  Warren  County,  Indiana,  as 
against  appellees  and  others,  who  were  made 
defendants  to  a  complaint  in  the  statutory  form. 
Issues  being  joined  by  an  answer  of  general  denial, 
the  cause  was  submitted  to  the  court  on  an  agreed 
statement  of  facts,  upon  which  the  court  found  that 
appellant  and  appellee,  Augustus  Coke  Cronkhite, 
were  the  owners  each  in  fee  simple  of  an  undivided 
one-third  part  of  the  real  estate  in  question,  and 
that  appellees.  Pearl  Chandler,  Bertha  R.  Cronk- 
hite, and  Mary  C.  Williams,  were  the  owners  each 
in  fee  simple  of  an  undivided  one-ninth  part 
thereof.  Judgment  was  rendered  accordingly.  Ap- 
pellant appeals  upon  the  ground  that  the  court 
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erred  in  not  finding  that  he  was  the  owner  in  fee 
simple  of  the  entire  114  acres  of  real  estate  described 
in  his  complaint,  and  this  error  he  predicates  on 
the  overruling  of  his  motion  for  a  new  trial. 

The  agreed  statement  of  facts  discloses  that 
Joseph  Shelby  died  testate  at  Fountain  County, 
Indiana,  in  1846,  and  in  December  of  the  same  year, 
his  last  will  and  testament  was  probated.  By 
the  provisions  of  his  will,  the  real  estate,  to  which 
appellant  seeks  to  quiet  the  title,  was  devised 
to  testator's  widow,  Sarah  Shelby,  so  long  as  she 
should  continue  unmarried,  and  upon  her  marriage, 
the  real  estate  was  to  be  divided  among  his  widow 
and  five  children.  Sarah  Shelby  remained  un- 
married, and  in  addition  to  the  title  acquired  by 
the  will  of  her  deceased  husband,  she  obtained  all 
the  interest  claimed  in  the  real  estate  by  the  other 
devisees  by  mesne  conveyances  and  by  will  from 
one  of  the  devisees,  who  died  testate  shortly  after 
the  death  of  his  father.  Sarah  Shelby  died  testate 
at  Fountain  County,  Indiana,  in  1860,  and  in 
December  of  that  year,  her  last  will  and  testament 
was  duly  probated.  At  the  time  of  her  death, 
she  was  the  owner  in  fee  simple  of  the  114  acres  of 
real  estate  above  mentioned.  That  part  of  the 
last  will  of  Sarah  Shelby  necessary  to  an  under- 
standing of  the  point  involved  reads  as  follows: 

"I  will  and  bequeath  to  my  daughter, 
Emily  Jones,  to  be  held,  possessed  and  enjoyed 
by  her  during  her  natural  life,  and  at  her 
death  to  descend  to  her  children,  such  as  may 
be  living,  the  following  described  land,  to-wit: 
(Description  of  114  acres  of  real  estate)." 

At  the  date  of  the  execution  of  the  will,  Emily 
Jones  had  two  children,  Sarah  B.  Jones  and  Oscar 
N.  Jones.     Her  other  child,  appellant,    Oliver  S. 
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Jones,  was  born  October  24,  1862.  Oscar  N.  Jones 
intermarried  with  Mary  C.  Cronkhite,  and  died 
intestate  May  12,  1890,  and  left  surviving  bis 
widow,  who  is  now  Mary  C.  Williams,  one  of 
appellees  herein,  and  two  children,  appellees.  Pearl 
Chandler  and  Bertha  B.  Cronkhite.  Sarah  B. 
Jones  intermarried  with  Augustus  Cronkhite  and 
died  December  1,  1902,  leaving  surviving  her 
husband  and  one  child,  appellee,  Augustus  Coke 
Cronkhite;  the  husband  thereafter  conveying  his 
interest  in  the  real  estate  left  by  his  decesused  wife 
to  appellee,  Augustus  Coke  Cronkhite. 

A  solution  of  the  question  presented  for  review 
requires  a  construction  of  the  last  will  and  testament 
of  Sarah  Shelby.  It  will  be  observed  that  at  the 
time  of  the  death  of  Emily  Jones,  she  was  survived 
by  one  child,  appellant  Oliver  S.  Jones,  her  three 
grandchildren,  the  husband  of  her  daughter  Sarah 
B.  Cronkhite,  and  the  wife  of  her  son,  Oscar  N. 
Jones;  her  other  children  having  predeceased  her. 
It  is  maintained  by  appellant  that  on  the  death 
of  Sarah  Shelby,  the  children  of  Emily  Jones  took 
a  contingent  estate  in  remainder,  and  that  upon 
the  birth  of  appellant,  Oliver  S.  Jones,  before 
the  termination  of  the  life  estate,  the  estate  opened 
up  to  let  him  in  with  the  other  children;  and  upon 
the  death  of  Sarah  B.  Cronkhite  and  Oscar  N.  Jones, 
they  were  divested  of  their  estate  in  remainder 
on  their  failure  to  survive  the  life  tenant,  and  that 
appellant's  estate  was  enlarged  by  their  deaths, 
so  that  on  the  death  of  the  life  tenant,  he  became 
the  owner  of  an  absolute  estate  in  fee  simple  of  the 
real  estate  in  question.  It  is  the  contention  of 
appellees  that,  upon  the  death  of  Sarah  Shelby, 
Emily  Jones  took  a  life  estate  and  her  children, 
then  living,  took  a  vested  remainder  in  fee,  subject 
to  a  diminution  of  their  shares  to  let  in  appellant. 
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light  is  furnished  by  the  general  rules  of 
5.     law  applicable  to   the  construction  of   the 

will  under  consideration  which  are:  The 
postponing  of  estates  is  looked  upon  with  disfavor; 
the  intent  so  to  do  must  be  clear  and  not  arise 
from  inference  or  construction;  that  there  is  a 
distinction  between  the  vesting  of  an  estate  and 
the  enjoyment  of  a  Remainder;  and  words  post- 
poning an  estate  are  presumed  to  relate  to  the 
beginning  of  the  enjoyment  and  not  to  the  vesting 
of  such  an  estate;  and  that  the  vesting  of  a  re- 
mainder absolutely  is  preferred  rather  than  the 
vesting  contingently  or  conditionally,  partial  in- 
testacy being  avoided,  if  possible.  Aspy  v.  Lewis 
(1899),  152  Ind.  493,  62  N.  E.  756;  Alsman  v. 
Walters  (1916),  184  Ind.  565,  106  N.  E.  879,  111 
N.  E.  921;  Myers  v.  Carney  (1908),  171  Ind.  379, 
84  N.  E.  400;  Clore  y.  Smithy  supra;  Taylor  v. 
Stephens  (1905),  165  Ind.  200;  74  N.  E.  980; 
Campbell  v.  Bradford  (1906),  166  Ind.  451,  77  N.  E. 
849;  Harris  v.  Carpenter  (1887),  109  Ind^  540,  10 
N.  E.  422;  Moores  v.  Hare  (1896),  144  Ind.  573, 
43  N.  E.  870.  In  Aspy  v.  Lewis^  supra,  the  testator 
devised  to  his  wife  all  his  real  estate,  so  long  as  she 
remained  his  widow,  and  the  full  possession  thereof 
to  his  only  daughter  at  the  death  or  marriage  of 
his  widow,  providing  the  daughter  should  be  living, 
and  if  not,  to  go  to  his  brothers  and  sisters.  The 
widow  never  remarried,  the  daughter  married  and 
died  before  her  mother,  leaving  children.  It  was 
held  that  the  daughter  took  a  fee,  which  vested 
absolutely  on  the'  testator's  death,  and  which 
descended  to  her  heirs.  Numerous  cases  might 
be  cited  in  support  of  this  principle. 

If  appellant's  contention  is  correct,  that  upon  the 
death  of  his  brother  and  sister,  notwithstanding 
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they  left  issue,  he  became  vested  with  the 
6.  interest  they  had  in  the  real  estate  in  ques- 
tion during  their  lifetime,  then  this  same  line  of 
reasoning  would  divest  appellant  of  a  transmissible 
estate,  had  he  died  subsequent  to  the  death  of  his 
brother  and  sister  and  prior  to  the  life  tenant. 
This  condition  would  bring  about  partial  intestacy. 
If  we  adopt  appellant's  construction  of  the  will, 
then  Sarah  Shelby  in  fact  devised  but  a  life  estate 
in  her  real  estate,  and  this  runs  counter  to  the  rule 
of  construction  that  partial  intestacy  is  not  favored 
by  the  courts  in  the  construction  of  wills.  An 
examination  of  the  entire  will  discloses  that  the 
testatrix  intended  to  make  a  final  disposition  of 
her  property,  and  that  in  so  doing,  she  intended  her 
daughter  to  have  a  life  estate,  and  her  grand- 
children to  be  vested  with  such  an  estate  as  would 
descend  to  their  heirs  upon  their  death. 

In  the  light  of  the  facts  and  the  foregoing  authori- 
ties, we  have  reached  the  conclusion  that,  upon  the 
death  of  Sarah  Shelby,  the  fee  simple  title  to  the 
114  acres  of  real  estate  described  in  the  complaint 
vested  in  Oscar  N.  and  Sarah  B.  Jones,  subject  to 
diminution  to  let  in  appellant,  an  after-born  child, 
and  upon  the  death  of  Oscar  N.  and  Sarah  B.  Jones, 
their  interests  passed  to  their  heirs,  the  appellees 
herein,  as  tenants  in  common  with  appellant. 
The  court  did  not  err  in  overruling  appellant's 
motion  for  a  new  trial.     Judgment  affirmed. 

Note. — ^Reported  in  110  N.  E.  235.  As  to  reversions  and  remain- 
ders, see  32  Am.  St.  778;  113  Am.  St.  55.  As  to  sufficiency  of  pro- 
vision as  to  after-bom  child  to  prevent  revocation  of  will,  see  43 
L.  R.  A.  (N.  S.)  1195.  As  to  admissibility  of  ejttrinsio  circumstances 
in  ascertaining  intention  of  testator  in  respect  to  dkinheriting  after- 
born  child,  see  13  L.  R.  A.  (N.  S.)  781. 
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Laufeb  V.  Laufbb. 

[No.  9,043.    Filed  April  4,  1916.] 

1.  Appeal. — Review, — Riding  on  Demurrer. — Failure  to  FUe  Mem^ 
orandum  of  Defects, — The  failure  to  file  a  memorandum  of  defects 
with  the  demurrer  to  a  oomplaint,  does  not  of  itself  operate  to  make 
the  ruling  of  the  trial  court  in  sustaining  such  demurrer  erroneous, 
since  on  appeal  the  court  may  look  beyond  a  memorandum  in 
order  to  uphold  the  sustaining  of  a  demurrer,    p.  510. 

2.  DivoRCB. — Alimony. — Security, — Statutes, — ^Under  §1088  Bums 
1914,  §1047  R.  S.  1881,  providing  that  the  court  in  its  discretion 
may  allow  alimony  to  be  paid  by  installments  on  sufficient  security 
being  given,  and  that  if  the  surety  required  be  not  given  within 
thirty  dasrs  the  whole  amount  of  alimony  shall  be  due,  plaintiff 
in  a  divorce  case  could  not  avoid  execution  against  him  for  alimony 
under  a  decree  providing  for  payment  by  installments,  on  the  theory 
that  the  installments  were  not  due  and  that  pursuant  to  an  agree- 
ment no  surety  was  required,  since  the  alleged  agreement  did  not 
appear  from  the  decree,  and  though  the  decree  was  silent  as  to 
the  requirement  of  surety  the  provisions  of  the  statute  were  to  be 
read  into  it.    p.  510. 

3.  Husband  and  Wife. — Dissolution  of  Marriage, — Agreements, — 
Validity, — Husband  and  wife  are  not  free  to  enter  into  agreements 
that  tend  to  promote  or  facilitate  the  dissolution  of  marriage, 
since  the  State  and  society  have  such  an  interest  that  the  law 
steps  in  and  holds  them  to  various  obligations  and  liabilities,  p.  513. 

From  Hancock  Circuit  Court;  Earl  Sample, 
Judge. 

Action  by  John  Laufer  against  Matilda  Laufer. 
From  a  judgment  for  defendant,  the  plaintiff 
appeals.     Affirmed. 

Tindall  &  Tindall^  for  appellant. 

R.  Williamson  and  Robert  L.  Mason,  for  appellee. 

MoRAN,  J. — This  was  a  proceeding  to  set  aside 
and  quash  an  execution.  The  same  was  determined 
in  the  court  below  by  the  sustaining  of  the  demur- 
rer to  a  pleading  styled  a  motion  or  complaint. 
Appellant  abided  the  ruling  against  him,  refused 
to  plead  further,  and  from  a  judgment  that  he 
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take  nothing  by  his  pleading  and  that  appellee  re- 
cover costs,  an  appeal  has  been  taken. 

As  to  whether  the  court  erred  in  sustaining  the 
demurrer  to  the  pleading  is  to  be  determined  from 
the  facts  pleaded,  which,  in  substance,  are  that  on 
April  3,  1913,  the  necessary  steps  having  there- 
tofore been  taken,  appellee  Matilda  Laufer  was 
granted  a  decree  of  divorce  from  appellant  John 
Laufer  with  alimony  in  the  sum  of  $4,000,  to  be 
paid  $1,000  in  6,  18,  36  and  48  months  respectively 
from  the  date  of  the  granting  of  the  decree.  It 
was  agreed  between  the  parties  and  counsel  repre- 
senting them  respectively  that  the  alimony  should 
be  in  said  sum,  and  that  the  payment  thereof 
should  be  in  the  manner  stated;  that  appellant  was 
the  owner  of  seventy-three  acres  of  unincumbered 
land  in  Hancock  County,  Indiana,  at  the  time  of 
the  value  of  $9,000,  and  that  in  consideration  of 
the  amount  of  the  alimony  and  by  reason  of  it  be- 
ing  a  first  lien  upon  appellant's  land,  the  payments 
were  arranged  in  the  manner  as  aforesaid,  and 
without  interest  until  after  maturity,  and  that 
appellant  should  not  be  required  to  give  any  se- 
curity for  any  of  the  installments,  the  same  being 
waived  by  appellee;  that  the  decree  was  drafted 
in  harmony  with  the  agreement  and  appellant  re- 
lied upon  the  same  and  paid  the  costs  of  the  action 
and  the  first  installment  of  alimony,  but  on  Octo- 
ber 18,  1913,  appellee  wrongfully  caused  the  clerk 
of  the  Hancock  Circuit  Court  to  issue  an  execu- 
tion and  place  the  same  in  the  hands  of  the  sheriff 
by  which  all  of  the  installments  of  alimony  other 
than  the  first  were  attempted  to  be  collected;  that 
a  copy  of  Ihe  execution  was  made  a  part  of  the 
pleading,  and,  on  October  20,  1913,  the  sheriff 
served  the  execution  upon  appellant,  and  was 
threatening  to  levy  upon  his  goods  and  chattels; 
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that  appellant  was  not  in  default  under  the  terms 
of  the  agreement;  and  the  exeoution  should  be 
quashed  and  set  aside,  and  the  sheriff  be  ordered 
and  directed  not  to  serve  and  levy  the  same. 

Before  taking  up   the  main   question,   we .  will 

first    dispose    of  appellant's    contention    that    the 

failure  of  appellee  to  file  a  memorandum  with 

1.  her   demurrer   to   appellant's   complaint   or 
motion,   pointing   out  the  infirmities  of  the 

pleading,  precluded  the  court  from  passing  upon 
the  sufficiency  thereof,  and  in  sustaining  the  de- 
murrer thereto,  under  such  circumstances,  error 
was  committed.  Appellee's  contention  in  this  be- 
half is  not  well  taken.  The  mere  fact  of  sus- 
taining a  demurrer  to  a  pleading  in  the  absence  of 
a  memorandum  being  filed  with  a  demurrer  is  not 
of  itself  sufficient  to  predicate  error  thereon,  as 
it  has  been  held  that  this  court  may  look  beyond 
the  grounds  stated  in  such  memorandum  to  up- 
hold the  ruling  of  the  trial  court  in  its  action, 
but  will  not  look  beyond  the  grounds  stated  in 
the  memorandum  to  overthrow  the  ruling  of  the 
trial  court.  Boes  v.  Grand  Rapids,  etc.,  R.  Co. 
(1915),  59  Ind.  App.  271,  108  N..E.  174,  109  N. 
E.  411;  Bruns  v.  Cope  (1914),  182  Ind.  289,  105 
N.  E.  471, 

The   statute,    §1088   Bums   1914,    §1047   R.   S, 
1881,  in  reference  to  the  granting  of  alimony  pro- 
vides that,  "The  decree  for  alimony  to  the 

2.  wife  shall  be  for  a  sum  in  gross,  and  not  for 
annual  payments;  but  the  court,  in  its  dis- 
cretion, may  give  a  reasonable  time  for  the  pay- 
ment thereof,  by  installments,  on  sufficient  surety 
being  given.  And  in  all  cases  where  ailimony  has 
been  thus  given  by  installments,  or  may  hereafter 
be  given,  and  the  security  required  shall  not  be 
given  within  thirty  days  from  the  date  of  such 
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decree,  then  the  whole  amount  of  such  alimony 
shall  become  due  and  payable  the  same  as  if  no 
such  installment  had  been  mentioned  in  the 
decree/'  The  exact  language  of  the  decree  in  so 
far  as  it  is  material  to  the  question  presented  is: 
**It  is  therefore  considered  and  adjudged  by  1)he 
court  that  the  plaintiff  take  nothing  by  reason 
of  his  complaint  herein.  It  is  further  considered, 
adjudged  and  decreed  by  the  court  that  the  bonds 
of  matrimony  heretofore  and  now  existing  between 
the  plaintiff  John  Laufer  and  the  defendant  Matilda 
Laufer  be,  and  the  same  are  hereby  dissolved  and 
forever  held  for  naught,  and  that  the  defendant 
is  hereby  divorced  from  plaintiff  upon  her  cross- 
complaint.  It  is  further  considered  and  adjudged 
by  the  court  by  agreement  of  the  parties  herein 
that  defendant  recover  of  and  from  plaintiff  as 
alimony  the  sum  of  $4,000,  the  same  to  be  paid  as 
follows:  $1,000  within  6  months  from  this  date; 
$1,000  within  18  months  and  $1,000  each  year 
thereafter  until  paid,  or  the  plaintiff  shall  have 
the  privilege  to  pay  any  part  or  all  of  said  alimony 
at  any  time  prior  to  the  date  it  becomes  due." 
There  are  many  extraneous  facts  pleaded  as  to 
an  agreement  being  entered  into  between  the 
parties  and  their  respective  counsel  as  to  the 
amount  of  the  alimony  and  the  payment  of  the 
same  by  installments,  and  that  security  therefor 
was  not  exacted  but  waived  by  appellee.  The 
pleading  fails  to  disclose  that  the  agreement  con- 
tended for  in  so  far  as  it  relates  to  the  waiving  of 
security  became  a  part  of  the  decree.  The  value 
of  the  pleading  must  be  tested  by  the  decree  as 
entered  of  record,  as  the  decree  is  the  foundation 
of  the  proceedings.  The  question  to  be  deter- 
mined is:  Could  appellee  successfully  coerce  the 
payment  of  alimony  irrespective  of  the  fact  that 
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the  same  was  made  payable  by  installments,  where 
such  were  not  seoured  by  appellant?  In  other 
words,  does  the  section  of  the  statute,  supra^ 
operate  so  as  to  require  security  for  the  payment  of 
the  installments  of  alimony,  where  the  decree  is 
silent  in  this  respect? 

There  is  nothing  in  the  decree  of  divorce  itself, 
as  we  have  seen,  from  which  it  can  be  inferred 
that  the  installments  were  not  to  be  seoured,  un- 
less it  can  be  said  that  the  failure  to  so  state  that 
they  were  to  be  secured  and  the  character  and  kind 
of  surety  required  of  appellant  is  equivalent  to  a 
finding  to  this  effect.  In  Boggs  v.  Boggs  (1910), 
45  Ind.  App.  397,  90  N.  E.  1040,  where 
objections  were  raised  on  appeal  that  the  judg- 
ment was  defective  on  account  of  not  stating 
the  character  and  kind  of  security  nor  by  whom  to 
be  approved,  it  was  held  that  the  objection  was 
not  tenable  inasmuch  as  the  form  of  the  judg- 
ment was  not  challenged  in  the  court  below.  And 
it  was  further  held  in  this  case  that  the  failure  of 
the  decree  to  provide  how  the  bail  or  stay  of 
execution  was  to  be  taken,  the  character  of  the 
surety,  and  by  whom  approved,  implied  that  the 
stay  be  taken  in  accordance  with  §§732,  733 
Burns  1914,  §§690,  691  B.  S.  1881.  In  this  case 
the  decree  followed  the  statute  in  the  particular 
that  it  provided  that  if  the  judgment  was  not 
stayed  or  secured  within  thirty  days  the  whole 
amount  became  due,  but  it  was  there  held  that  the 
clerk  had  power  to  approve  the  security  for  the 
payment  of  the  judgment  of  alimony,  as  by  the 
sections  above  referred  to,  the  clerk  of  the  circuit 
court  is  so  empowered. 

In  Lake  Eriey  etc.  R.  Co.  v.  Huffman  (1912), 
177  Ind.  126,  97  N.  E.  434,  Ann.  Cas.  1914  C 
1272,   it  was   held   that   good   practice   required 
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that  the  judgment  should  provide  for  interest, 
but  on  failure  to  do  so,  the  statute  providing 
that  judgments  should  draw  interest  would  be 
read  into  the  same.  This  same  principle  applies 
with  equal  force  to  the  judgment  for  alimony  in 
the  case  at  bar,  as  the  statute  provides  that  the 
court  may  in  its  discretion  allow  the  alimony  to 
be  paid  by  installments  on  sufficient  surety  being 
given,  and  if  the  surety  required  should  not  be 
given  within  thirty  days,  the  whole  amount  of 
alimony  should  become  due.  The  surety  referred 
to  as  being  required  is  the  surety  mentioned  in 
the  statute  and  the  failure  of  the  court  to  specify 
the  character  of  the  same  does  not  prevent  the 
operation  of  the  statute.  While,  as  was  said  in 
Lake  Erie^  etc.j  B.  Co.  v.  Huffman^  supra^  the 
better  practice  required  that  the  judgment  pro- 
vide for  interest,  the  same  is  true  in  the  case  at 
bar;  the  better  practice  would  require  that  the 
judgment  for  alimony  be  amplified  in  conform- 
ance with  the  statute  when  time  was  given  for 
its  payment,  but  its  failure  in  this  respect  does  not 
prevent  the  statute  being  read  into  the  judgment. 

It  is  also  contended  by  appellee  that  the  pro- 
visions of  the  statute  in  relation  to  alimony  and 
the  time  of  the  payment  of  the  same  can 

3.  not  be  waived  by  the  parties,  and  further 
that  in  order  to  litigate  the  question  sought 
to  be  presented  by  this  proceeding,  the  sheriff 
was  a  necessary  party  defendant.  As  to  the  dis- 
solution of  marriage  itself,  the  parties  are  not 
free  to  enter  into  agreements  that  tend  to  pro- 
mote or  facilitate  the  same  (9  R.  C.  L.  256),  as 
the  State  and  society  have  such  an  interest  in  the 
institution  of  marriage  that  the  law  steps  in 
and  holds  the  parties  to  various  obligations  and 
Vol.  61—33 
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liabilities.  As  to  whether  the  provisions  of  the 
statute  requiring  installments  of  alimony,  when 
time  is  given  for  the  payment  to  be  secured,  falls 
within  this  general  principle  as  tending  to  pro- 
mote or  facilitate  a  dissolution,  so  that  the  same 
can  not  be  waived  by  the  parties,  and  as  to  whether 
the  sheriff  of  Hancock  County  was  a  necessary 
party  defendant  to  the  proceedings,  we  need  not 
decide,  in  view  of  the  conclusions  we  have  reached. 
The  record  discloses  no  error  calling  for  a  reversal 
of  the  judgment.     Judgment  affirmed. 

Note. — ^Reported  in  112  N.  E.  106.    As  to  validity  of  separation 
agreements  between  husband  and  wife,  see  Ann.  Gas.  1913  D  265. 


Grim  v.  Johns  bt  al. 

[No.  9,289.    Filed  April  5,  1916.] 

1.  Adverse  Possession. — D^eoHng  Acquired  Title. — ^Where  one 
had  acquired  title  by  adverse  possession  to  a  strip  between  the 
platted  line  of  his  lot  and  a  fence,  his  subsequent  expression  of 
satisfaction  with  a  survey  made  by  the  adjoining  owner  showing 
that  the  fence  was  beyond  the  original  lot  line,  and  his  statement 
that  they  would  move  the  fence,  did  not  defeat  his  title  or  operate 
as  a  conveyance  of  the  strip,     p.  518. 

2.  Adverse  Possession. — Defeating  Acquired  Title, — Estoppel. — 
Where  one  had  acquired  title  by  adverse  possession  to  a  strip  be- 
tween the  platted  line  of  his  lot  and  a  fence,  his  subsequent  agree- 
ment to  move  the  fence  to  the  original  lot  line,  not  having  been 
acted  on,  and  no  money  having  been  expended  on  the  faith  of  it, 
did  not  estop  him  from  claiming  the  strip,    p.  519. 

From  Huntington  Circuit  Court;  Samuel  E. 
Cook^  Judge. 

Action  by  Samuel  H.  Grim  against  Eva  A. 
Johns  and  another.  From  a  judgment  for  de- 
fendants, the  plaintiff  appeals.     Reversed. 

C.  K.  Lucas,  for  appellant. 

Fred  H.  Bowers  and  Milo  N.  Feightner^  for 
appellees. 
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Caldwell,  J, — Appellant  brought  this  action  to 
quiet  his  title  to  certain  real  estate  alleged  to  be 
owned  by  him,  situate  in  the  town  of  Roanoke, 
Huntington  County.  From  a  judgment  in  favor 
of  appellees,  he  prosecutes  this  appeal.  The  suf- 
ficiency of  the  evidence  to  sustain  the  decision  is 
the  only  question  presented  and  discussed.  The 
real  estate  to  which  appellant  seeks  to  quiet  his 
title  is   designated  in  the   complaint  as  lot  No. 

13  in  Horton's  Addition.  The  division  lines  of 
the  lots  in  that  addition  do  not  run  according  to 
the  cardinal  points,  but  angle  eastward,  running 
north  and  northward  running  west,  etc.  On  the 
southwest  line  of  the  lot,  there  is  a  public  street. 

Jn  the  first  paragraph  of  the  complaint,  the  south- 
east and  the  northwest  lines  are  described  as 
extending  northward  along  the  respective  lines  of 
the  lot  a  distance  of  4.63  and  4.645  chains  respec- 
tively from  the  southeast  and  southwest  corners 
respectively.  The  evidence  establishes  that  as 
platted  lot  13  and  lot  12  west  of  it  and  lot  14  east 
of  it,  each  extended  a  distance  of  4.50  chains  north- 
ward from  the  street.  Appellant  is  the  owner  of 
the  record  title  to  lot  13,  and  appellee,  Eva  A. 
Johns,  is  the  owner  of  the  record  title  to  lot  16, 
which  abuts  on  the  northeast  line  of  lots  12,  13, 

14  and  15.  The  ground  in  controversy  in  this 
action  is  the  strip  included  in  the  description  set  out 
in  the  complaint,  but  not  included  within  the 
platted  dimensions  of  lot  13.  This  strip  lies  along 
the  northeast  side  of  lot  13  as  platted,  and  is  .145 
chains  wide  at  one  end,  and  .13  chains  wide  at  the 
other  end.  The  evidence  is  conclusive  that  prior 
to  1898,  title  to  the  real  estate  as  described  in 
the  first  paragraph  of  the  complaint  including  the 
strip  in  controversy  had  ripened  in  appellant  by 
the  adverse  holding  of  himself  and  his  predeces- 
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sors.  This  fact  is  not  contested  by  appellees  in 
the  brief  filed  in  their  behalf,  but  it  is  their 
contention  that  in  said  year  a  line  other  than  as 
claimed  by  api>ellant  was  established  by  agree- 
ment. The  facts  are  as  follows:  In  1898,  the 
record  title  to  lot  16  was  in  Zent;  that  to  lot  13 
was  in  Webster.  For  more  than  forty  years 
prior  thereto,  a  fence  extended  on  and  along  the 
northeast  line  of  the  strip  of  ground  above  de- 
scribed, the  circumstances  being  such  that  this 
fence  marks  the  line  between  the  two  parcels  of 
land  as  established  by  adverse  holding.  There 
was  no  evidence  that  at  any  time  prior  to  said  year 
any  one  questioned  the  line  as  indicated  by  the 
fence.  In  that  year,  the  town  authorities  employed 
Ruggles  the  coimty  surveyor  to  make  a  resurvey  of 
certain  portions  of  the  town  site.  There  was 
evidence  that  at  the  time  when  such  resurvey  was 
being  made,  Zent,  feeling  some  uncertainty  re-: 
spec  ting  the  lines  and  corners  of  lot  16,  employed 
Buggies  to  survey  the  lot,  and  informed  Webster 
of  the  fact.  Ruggles  thereupon  surveyed  the 
lot,  establishing  its  comers  and  running  its  lines, 
using  as  his  guide  the  recorded  plat  of  a  previous 
survey.  Webster,  at  the  invitation  of  Zent  or 
Buggies  was  present  and  served  as  a  chainman. 
According  to  the  Buggies  survey,  the  line  extend- 
ing from  the  southwest  comer  to  the  southeast 
comer  of  lot  16,  and  marking  the  boundary  be- 
tween lots  13  and  16  followed  the  southwest  line 
of  said  strip  thus  indicating  that  such  strip  was  a 
part  of  lot  16  as  platted.  There  was  evidence  that 
when  Webster  saw  the  result  of  the  survey,  he 
expressed  himself  as  satisfied  therewith,  and  that 
he  said  to  Zent:  "We  will  move  the  fence  over 
now  if  you  want  to,"  to  which  Zent  replied:  "We 
will  just  let  it  go  until  the  fence  needs  repairing, 
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and  then  we  will  put  it  on  the  line/'  The  parties 
took  no  steps  to  move  the  fence,  and  continued 
to  occupy  their  respective  tracts  up  to  the  old 
fence  until  May  16,  1900,  when  Zent  conveyed 
lot  16  to  Bridge  by  the  record  description.  By 
the  decease  of  the  latter,  the  lot  descended  to  his 
widow,  who  afterwards  intermarried  with  Jacob 
Johns,  and  who  is  the  appellee  Eva  A.  Johns. 
February  9,  1903,  Webster  conveyed  lot  13  to 
appellant,  describing  it  as  lot  13  in  Horton's  Addi- 
tion. At  that  time  the  old  fence  constituted  the 
apparent  boundary  between  the  two  tracts,  and 
there  was  no  evidence  that  Grim  prior  to  such  time 
had  any  knowledge  to  the  contrary  or  of  the 
Ruggles  survey  and  the  lines  run  thereby,  or  of 
any  understanding  existing  between  Zent  and 
Webster.  Zent,  after  he  had  conveyed  lot  16, 
and  after  lot  13  had  been  conveyed  to  appellant, 
informed  the  latter  that  the  surveyed  Une  ran 
south  of  the  old  fence,  to  which  Grim  made  no 
response.  This  action  was  commenced  in  June, 
1913.  Shortly  before  that  time,  appellee,  with 
knowledge  that  appellant  claimed  that  the  old 
fence  was  the  line,  agitated  the  question  of  the 
removal  of  the  fence  to  the  surveyed  line.  After 
some  controversy,  appellant  agreed  that  the  fence 
might  be  moved,  which  appellees  commenced  to 
do  the  next  morning,  whereupon  appellant  ordered 
them  to  desist,  and  on  their  failure  to  do  so,  com- 
menced this  action. 

At  the  time  of  the  Ruggles  survey,  Webster 
was  in  possession  of  the  enture  tract  situated  south 
of  the  old  fence.  He  held  and  claimed  to  own  it 
as  lot  13.  Zent  had  asserted  no  title  to  any  part 
of  it.  Webster  understood  that  he  owned  only 
lot  13,  but  he  believed  that  that  lot  extended  as 
far  north  as  the  fence,  and  that  it  included  the 
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strip  in  dispute  here.  Subsequently  he  negotiated 
with  appellant  for  the  sale  of  the  lot,  and  in  com- 
pany with  him  inspected  it,  without  informing 
him  that  the  line  was  otherwise  than  as  indicated 
by  the  position  of  the  fence,  or  that  there  was 
any  arrangement  for  the  removal  of  the  fence. 
Thereupon,  pursuant  to  such  negotiations,  Web- 
ster conveyed  the  tract  to  appellant,  describing  it 
as  lot  13,  and  under  such  description  he  yielded 
and  appellant  took  possession  of  and  thereafter 
claimed  to  own  the  entire  tract.  So  matters 
stood  for  another  period  of  ten  years.  As  we  have 
said,   the  fact  that   Webster's  title  to  the  tract 

up  to  the  fence  had  ripened  into  a  fee  by 
1.     an    adverse    holding    is    not    controverted. 

Webster  then,  at  the  time  of  the  survey, 
owned  the  strip  in  fee,  by  reason  of  such  adverse 
holding.  Appellees,  while  apparently  conceding 
this  fact  at  least  by  implication,  take  the  position 
that  title  to  the  strip  passed  to  Zent  by  virtue  of 
the  Ruggles  survey,  and  the  statements  made  by 
Webster  respecting  the  result  of  that  survey.  It 
should  be  kept  in  mind  that  we  are  not  confronted 
here  with  a  situation  wherein  the  location  of  a  line 
dividing  the  estates  of  two  proprietors  is  in  doubt 
or  dispute.  The  location  of  the  old  fence  was 
ascertained.  If  at  one  time  it  did  not  mark  the 
true  line,  it  had  become  such  by  adverse  posses- 
sion. The  Ruggles  survey  if  correct  ascertained 
the  true  platted  north  line  of  lot  13,  but  it  did 
not  determine  the  line  dividing  Webster's  land 
from  Zent's.  Under  the  circumstances,  Webster's 
statement  or  the  bare  agreement  to  remove  the 
fence  at  sometime  in  the  future,  did  not  operate 
as  a  conveyance  of  the  strip,  the  title  to  which  he 
had  acquired  by  adverse  possession.  Language 
used    by    the    Supreme    Court   in    Bosenmeier   v. 
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Mahrenholz  (1913),  179  Ind.  467,  101  N.  E.  721, 
is  applicable  here:  ^^As  api>ellee's  title  up  to  the 
line  marked  by  the  fence  had  ripened  by  adverse 
possession,  his  participation  in  the  survey  and  what 
he  said  at  that  time  did  not  defeat  that  title.  It 
has  been  held  that,  neither  payment  of  rent  nor 
a  survey  unappealed  from  will  defeat  a  title  pre- 
viously perfected  by  adverse  possession  for  more 
than  20  years,  nor  revive  the  right  of  the  original 
owner.  (Authorities) .  And  this  is  the  rule  whether 
the  holder  of  the  title  by  prescription  procures  the 
official  survey  to  be  made  or  merely  consents  to 
it  at  the  instance  of  his  opponent.  (Authorities) . 
In  Rennert  v.  Shirk  (1904),  163  Ind.  542,  72  N.  E. 
546,  it  was  held  that  when  title  has  been  acquired 
by  20  years'  adverse  possession,  such  title  is  not 
affected  by  a  subsequent  statement  of  a  claimant 
that  he  did  not  claim  the  real  estate  in  dispute." 

There  is  presented  here  no  question  of  estoppel 

that    may    operate    in    favor    of    appellees.     The 

agreement  to  move  the  fence  was  not  acted  upon; 

no  money  was  expended  on  the  faith  of  it; 

2.  appellees  do  not  claim  that  they  or  their 
predecessors  in  title  took  a  conveyance  of 
lot  16  from  Zent  with  the  understanding  that 
the  line  was  otherwise  than  as  indicated  by  the 
old  fence  or  that  they  had  any  knowledge  of  the 
agreement  between  Webster  and  Zent.  They  in- 
troduce no  evidence  to  that  end.  Title  having 
passed  from  Zent,  his  successors  remained  passive 
for  thirteen  years  before  taking  any  steps  to 
move  the  fence.  If  the  facts  here  arouse  the 
principle  of  equitable  estoppel,  it  should  be  applied 
in  favor  of  appellant,  rather  than  appellees.  In 
our  judgment,  the  evidence  does  not  sustain  the 
decision.  Rosenmeier  v.  Mahrenholz^  supra;  Cleve- 
land V.  Obenchain  (1886),  107  Ind.  591, 8  N.  E.  624; 
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Rennert  v.  Shirks  supra;  Wood  v.  Kuper  (1898),  150 
Ind.  622,  50  N.  E.  755;  Folic  v.  Myer  (1904),  163 
Ind.  401,  72  N.  E.  142;  WiUiams  v.  Atkinson 
(1899),  152  Ind,  98,  62  N.  B.  603;  Biggs  v.  Riiey 
(1888),  113  Ind.  208,  15  N.  E.  253;  Logston  v. 
Dingg  (1904),  32  Ind.  App.,  158,  69  N.  E.  409; 
Helton  y.  Fastnow  (1904),  33  Ind.  App.  288,  71  N. 
E.  230;  Amburgy  v.  Burtj  etc..  Lumber  Co.  (1905), 
121  Ky.  580,  89  S.  W.  680;  Washington  Rock  Co.  v. 
Young  (1905),  110  Am.  St.  682,  note;  Randle- 
man  v.  Taylor  (1910),  94  Ark.  611,  127  8.  W. 
723,  140  Am.  St.  141, 

The  judgment  is  reversed,  with  instructions  to 
sustain  the  motion  for  a  new  trial,  and  for  further 
proceedings    not   inconsistent   with    this   opinion. 

Note — ^Reported  in  112  N.  E.  13.  As  to  admissibility  of  evidence 
of  reputed  title  in  action  involving  adverse  possession,  see  Ann. 
Cas.  1914  D  243. 
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[No.  9,278.    Filed  Ajnil  5, 1916.] 

Appeal. — Supersedeas. — Atdhority  to  OranL — ^Where  objections  to 
the  probate  of  a  will  were  filed  in  the  office  of  the  circuit  clerk,  but 
no  notice  issued  thereon,  and  the  will  was  later  probated  in  the 
superior  court,  followed  by  the  immediate  filing  of  amended  ob- 
jections and  notice  in  the  circuit  court,  as  well  as  a  petition  in  the 
superior  court  to  set  aside  the  probate,  and  the  probate  was  there- 
after set  aside  in  the  superior  court,  from  which  judgment  the 
proponent  of  the  will  appealed,  the  court  having  jttrisdictlon  of 
such  appeal  was  without  authority  to  grant  a  writ  of  supersedeas 
to  stay  the  prosecution  in  the  circuit  court  of  the  action  in  resis- 
tance to  the  will  on  the  ground  that  such  action  is  being  prosecuted 
without  bond  as  required  by  statute  where  objections  are  made 
after  probate,  and  that  if  the  action  is  permitted  to  go  to  trial  the 
questions  raised  by  the  pending  appeal  would  become  moot, 
since  the  authority  to  grant  a  writ  of  supersedeas  is  purely  statu- 
tory and  ordinarily  can  be  granted  only  to  stay  execution  or  pro- 
ceedings in  the  trial  court  in  the  particular  case  from  which  the 
appeal  is  taken. 
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From  St.  Joseph  Superior  Court;  George  Fordj 
Judge. 

Proceedings  in  the  matter  of  resisting  the  pro- 
bate of  the  last  will  of  Lavina  Almack,  deceased. 
From  a  judgment  setting  aside  the  probate,  Harley 
F.  Matson  appeals  and  makes  application  for  a 
writ  of  supersedeas.     Application  denied. 

Isaac  Kane  Parks  and  Mclnernys^  Yeagley  & 
McVicker,  for  appellant. 

Hamilton  &  Curtis  and  Van  Fleet,  Hubhel  and 
Dinnen^  for  appellees. 

HoTTBL,  J. — A  second  application  for  a  writ  of 
supersedeas  in  this  case  is  presented  by  appellant. 
The  facts  shown  in  the  petition  on  which  such 
application  is  based  and  by  the  record  are  in 
substance,  as  follows:  On  March  1,  1915,  Lavina 
Almack  died  testate  in  St.  Joseph  County,  Indiana. 
On  March  2,  1915,  the  appellee  Frank  Matson 
filed  in  the  office  of  the  clerk  of  the  St.  Joseph 
Circuit  Court  objections  to  the  probate  of  the 
will,  but  caused  no  notice  to  issue  on  the  objec- 
tions. On  March  5,  1915,  and  before  any  notice 
had  been  issued  on  the  objections  the  will  of  the 
decedent  was  probated  by  the  superior  court  of 
St.  Joseph  county.  After  the  probating  of  such 
will  by'  the  superior  court,  towit,  on  March  6, 
1915,  the  other  appellees,  joining  with  Frank 
Matson,  filed  in  the  circuit  court  of  the  county 
amended  objections  to  the  probate  of  the  will 
and  caused  notice  to  issue  thereon,  and  immediately 
thereafter  filed  their  petition  in  the  superior  court 
to  set  aside  the  probate  of  the  will  in  that  court. 
There  was  a  trial  of  the  issue  presented  by  such 
petition  and  the  answers  thereto,  resulting  in  a 
finding  and  judgment  in  such  superior  court  setting 
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aside  the  probate  of  the  will  by  such  court  and 
from  that  judgment,  this  appeal  is  prosecuted  by 
appellant. 

The  principal  question  presented  by  such  ap- 
peal, as  stated  by  appellant  in  his  petition  herein, 
is  whether  appellees  had  such  an  action  pending 
in  the  circuit  court  at  the  time  of  the  probating 
of  the  will  by  the  superior  court  as  would  oust 
the  jurisdiction  of  the  latter  court  and  hence  pre- 
vent the  probating  of  the  will  by  such  court. 
Appellant's  petition  further  avers  that  appellees 
have  never  filed  any  bond  with  the  clerk  of  the 
circuit  court  of  St.  Joseph  county  in  the  action 
to  resist  the  probate  of  the  will  pending  in  that 
court,  and  that  they  are  now  seeking  and  threat- 
ening to  prosecute  the  action  under  and  upon 
the  statute  providing  for  the  filing  of  objections 
to  the  probating  of  a  will  before  the  same  is  pro- 
bated; that  appellees  have  now  demanded  a  jury 
trial  of  such  cause,  and  the  cause  has  been  set  for 
trial;  that  appellees  will  be  permitted  to  prose- 
cute the  cause  in  the  circuit  court  and  contest 
the  will  without  bond,  as  required  by  statute 
where  the  objections  to  the  probate  are  made 
after  the  will  has  been  probated;  that  if  appellees 
are  allowed  to  proceed  with  the  trial  of  their 
objections  to  the  will  in  the  circuit  court,  ap- 
pellant's appeal  herein  will  raise  only  a  moot 
question  and  be  of  no  avail,  and  hence  will  be 
defeated  by  the  trial  in  such  circuit  court; 
that  appellant  has  a  meritorious  appeal  and,  if 
the  judgment  herein  shall  be  reversed  by  this 
court,  the  effect  thereof  will  be  to  prevent  appellees 
from  trying  their  cause  in  the  circuit  court  without 
giving  bond  as  required  by  §3155  Burns  1914. 
§2597  R.  8.  1881.  A  writ  of  supersedeas  staying 
proceedings  in  the  circuit  court  is  prayed. 
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The  authority  on  whioh  the  appellate  tribunal 
may  grant  a  writ  of  supersedeas  is  statutory. 
§§682,  687,  689  Bums  1914,  §§641,  645,  648  R.  S. 
1881.  Such  writ  can  be  granted  ordinarily  only 
for  the  purpose  of  staying  execution  or  proceedings 
in  the  trial  court  in  the  particular  case  from  which 
the  api>eal  is  taken.  The  appeal  from  the  judg- 
ment of  the  superior  court  of  the  county  alone 
can  not  give  this  court  any  jurisdiction  over  the 
circuit  court  of  such  county,  or  over  any  proceed- 
ings therein,  and  hence  any  writ  of  supersedeas 
issued  by  this  court  to  the  latter  court  on  the  peti- 
tion under  consideration  would  be  without  author- 
ity and  void,  and  hence  could  not  be  enforced. 
We  do  not  mean  to  be  understood  as  saying  that 
the  appellate  tribunal,  upon  application  and  show- 
ing properly  made  therein,  has  not  the  inherent 
authority  to  stay  proceedings  in  any  case  where 
such  stay  is  a  necessary  incident  to  the  exercise 
of  the  jurisdiction  of  such  appellate  tribunal  or 
necessary  to  protect  or  give  effect  to  its  orders  or 
judgment,  but  the  petition  herein  filed  presents 
no  such  question. 

We  do  not  deem  it  necessary  or  proper  to  enter 
into  any  discussion  of  the  effect  of  a  judgment  in 
the  circuit  court  in  the  action  there  pending  on 
the  question  presented  by  this  appeal  in  case 
appellees  insist  upon,  and  the  trial  court  permits, 
such  case  to  proceed  to  trial  and  judgment  before 
the  disposition  of  the  appeal  in  this  case,  further 
than  to  say  it  would  seem  that  a  way  is  open  to 
appellant  to  properly  save  and  present  any  such 
question  or  any  question  arising  out  of  any  act 
or  proceeding  in  such  circuit  court  which  may  be 
prejudicial  or  harmful  to  him. 

For  the  reasons  indicated,  the  prayer  of  the 
petition  is  denied. 
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Wbstebn  Bbass  Manufacturing  Company 
V.  Haynes  Automobile  Company. 

[No.  9,003.    FUed  April  5, 1916.] 

1.  Appeal. — Theory  of  Case, — Change  on  Appeal. — ^Where  the  trial 
proceeded  on  the  theory  of  an  implied  warranty*  the  court  on 
appeal  will  not  permit  appellant  to  change  its  i>08ition  and  uphold 
its  contention  that  a  written  warranty  as  to  quality  alone  is 
involved  and  controls  the  rights  of  the  parties,    p.  526. 

2.  Sal£:s. — Breach  of  Warranty, — Sufficiency  of  Evidence. — ^Where 
there  was  evidence  to  show  that  brass  railings  sold  to  be  used  in 
the  equipment  of  automobiles  were  sold  on  information  as  to  the 
use  that  was  to  be  made  of  them,  but  that  they  were  of  an  inferior 
grade  and  not  substantial,  it  was  sufficient,  though  fn  conflict  with 
evidence  produced  by  appellant,  to  sustain  a  verdict  for  appellant 
in  the  amoimt  that  appellee  admitted  that  it  owed.    p.  526. 

3.  Appeal. — Review. — Instructions, — ^Where  the  issues  were  drawn 
and  the  case  tried  on  the  theory  that  there  was  an  implied  warranty 
of  the  goods  sold  to  defendant,  instructions  stating  the  law  upon 
that  theory  were  not  erroneous,  and  if  plaintiff  desired  an  instruc- 
tion ui>on  the  written  contract  involved,  it  should  have  requested 
same.    p.  528. 

4.  Appeal. — Review, — Harmless  Error, — Instructions, — ^Where  no 
damages  were  allowed  on  appellee's  cross-complaint,  error,  if  any, 
in  instructions  given  upon  the  question  €)i  damages  claimed  in  such 
cross-complaint  was  harmless,    p.  529. 

From  Howard  Circuit  Court;  William  C.  Pur-- 
dunty  Judge. 

Action  by  the  Western  Brass  Manufacturing 
Company  against  the  Haynes  Automobile  Com- 
pany. From  the  judgment  rendered,  the  plaintiff 
appeals.     Affirmed. 

Overton  &  Joyce^  for  appellant. 
BlacklidgCj  Wolf  &  Barnes^  for  appellee. 

Ibach,  C.  J. — This  is  an  action  to  recover  a 
balance  of  $269.78  claimed  to  be  due  api>ellant  for 
brass  rails  and  foot  rests  sold  to  appellee.  The 
first  paragraph  of  the  answer  is  a  general  denial, 
the  second  a  plea  of  payment.     The  third  is  based 
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on  an  alleged  agreement  to  furnish  appellee  such 
rails  as  were  fitted  for  use  in  the  automobiles  which 
it  manufactured,  and  a  failure  to  perform.  It  is 
also  averred  in  this  paragraph  that  many  of  the 
rails  furnished  were  returned,  leaving  a  balance 
due  of  $42.52,  which  sum  was  tendered  to  appellant 
before  suit.  The  fourth  is  designated  a  counter- 
claim for  damages,  in  which  it  is  averred  that  the 
rails  delivered  were  not  as  ordered,  and  damages 
resulted  therefrom.  The  fifth  alleges  that  there 
was  an  implied  warranty  in  the  sale  of  the  articles 
furnished  that  they  would  be  reasonably  suited 
for  appellee's  special  use,  but  they  were  not,  and 
were  returned  except  to  the  amount  of  $42.52. 
Issues  were  joined  by  a  reply  of  general  denial 
to  each  paragraph  of  answer  except  the  first. 
Before  the  trial,  there  had  been  an  offer  to  con- 
fess judgment  for  the  amount  not  in  dispute. 
There  was  a  verdict  and  judgment  for  appellant 
for  $42.52  and  costs  to  the  time  the  offer  to  con- 
fess judgment  was  made.  The  errors  assigned 
arise  on  the  overruling  of  appellant^s  motion  for 
a  new  trial. 

Appellant  asserts  that  the  clause  in  the  written 
contract)  "above  material  to  be  Al  in  all  particu- 
lars," related  only  to  the  quality  of  the  materials 
used  in  the  manufacture  of  the  articles  embraced 
in  the  contract,  and  did  not  include  fitness  for 
any  particular  use.  Preliminary  to  referring  to 
the  evidence,  it  is  proper  to  state  that  each  special 
answer  and  the  pleading  termed  "counterclaim" 
proceeded  upon  the  theory  that  the  written  war- 
ranty covered  the  reasonable  fitness  and  suitability 
of  the  rails  purchased  for  the  uses  intended.  The 
fifth  paragraph  set  up  an  implied  warranty  of 
fitness  for  use,  and  a  violation  of  such  warranty. 
No  demurrer  was  filed  to  any  of  these  pleadings. 
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Evidence  was  introduced  by  appellee  to  support 

the  theories  expressed  in  the  pleadings,  without 

objection.     It  is  clear  from  the  entire  record  that 

the  trial  proceeded  upon  the  theory  that  the 

1.  question  of  an  implied  warranty  was  prop- 
erly in  the  case  and  two  of  appellant's  in- 
structions were  drawn  upon  that  theory.  This 
fact  is  also  made  apparent  because  appellant  did 
not  request  a  single  instruction  on  the  proposition 
that  the  written  contract  contained  but  a  single 
warranty.  Since  both  parties  tried  the  case  on 
the  theory  that  appellee's  pleadings  were  good  in 
law,  this  court  will  not  now  permit  appellant  to 
change  its  position  and  uphold  the  contention 
that  the  judgment  should  be  reversed  for  the  reason 
that  the  written  warranty  as  to  the  quality  of  the 
materials  used  in  the  articles  purchased  alone  is 
involved  in  the  case  and  controls  the  rights  of  the 
parties.  Terre  Hautey  etc.j  R.  Co.  v.  Crawford 
(1885),  100  Ind.  550,  553,  554;  Wilson  v.  Record 
(1910),  45  Ind.  App.  371,  374,  90  N.  E.  906. 

It  is  conceded  that  the  contract  in  question  was 

made  by  the  McCullough  Motor  Supply  Company  on 

behalf  of  appellant.      The  evidence  shows 

2.  that   Mr.    McCullough   made   the   contract 
and  at  the  time  was  informed  that  the  brass 

rails  purchased  were  to  be  manufactured  for  ap- 
pellee to  be  used  by  it  in  the  equipment  of  its 
motor  cars.  There  is  evidence  which  shows  that 
both  the  foot  rails  and  robe  rails  were  inferior  and 
not  substantial.  Quoting  from  the  evidence,  "A 
man  taking  hold  of  them  in  pulling  himself  up  into 
the  car  which  is  natural,  they  would  break  and 
bend  out  of  shape  and  the  weight  of  a  foot  would 
bend  the  foot  rail  out  of  shape."  Witness  Lejuste, 
who  represented  appellee  in  the  transaction,  tes- 
tified among  other  things  that  he  had  represented 
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the  Apperson  Brothers  Company  in  the  same 
capacity  when  purchasing  brass  rails  to  foe  used 
in  automobiles  manufactured  foy  that  company, 
but  these  goods  were  not  as  good  as  he  had  pre- 
viously purchased  for  that  company,  although  he 
believed  that  he  was  purchasing  the  same  class 
of  goods.  The  following  letter  written  by  appellee 
to  appellant  formed  a  part  of  the  evidence: 

"Replying  to  your  letter  of  the  22d  will  say 
that  it  is  true  we  specified  lock  joint  robe  and 
foot  rails,  but  these  rails  are  not  as  good  as 
you  fmmished  the  Apperson  Bros.  Automo- 
bile Co.  There  must  be  something  different 
so  far  as  tubing  is  concerned.  The  writer  is 
not  positive  of  the  fact,  but  thinks  the  tubing 
is  of  a  lighter  gauge." 

It  was  admitted  by  appellant  that  the  materials 
sold  wete  not  suitable  for  rails  more  than  thirty- 
three  inches  long,  and  were  not  generally  recom- 
mended when  the  rails  were  to  be  longer,  and  yet 
the  evidence  shows  that  appellant  knew  when  tibis 
sale  was  made  that  the  rails  used  by  appellee  in 
its  cars  and  specified  in  the  contract  were  more 
than  thirty-three  inches  in  length.  The  con- 
tract provided  that  all  materials  were  to  be  Al 
in  all  particulars.  After  discovering  that  the  rails 
furnished  were  not  suitable  for  appellee's  cars,  a 
letter  was  written  to  appellant,  of  which  the  fol- 
lowing is  the  material  part: 

**We  must  have  better  robe  rails  and  foot 
rests,  otherwise  we  will  have  to  change  the 
account.  If  you  can  not  give  us  some  in 
lock  joint  tubing,  we  will  have  to  have  seam- 
less tubing  as  it  is  very  evident  to  the  writer 
that  you  are  not  using  as  heavy  gauge  mate- 
rials as  you  have  been  in  the  past.  We  will 
thank  you  for  an  early  explanation  of  the 
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matter.  We  are  having  a  number  of  com- 
plaints from  our  customers,  due  to  the  fact 
that  tubing  used  is  entirely  too  light  for  the 
purpose/* 

Six  days  after  the  receipt  of  this  letter  appellant 
replied  that  it  would  figure  upon  using  something 
other  than  a  "lock-joint  rail."  On  the  following 
day,  appellee  wrote  another  letter  to  appellant 
requesting  a  change  of  materials,  but  in  the  mean- 
time api>ellant  continued  to  furnish  the  same 
rails,  and  then  wrote  to  appellee  that  it  had  filled 
the  order  unless  additional  rails  were  needed. 
The  evidence  shows  that  the  last  shipment  was 
made  five  days  after  the  letter  was  written  to  ai>- 
pellant  notifying  it  that  the  rails  furnished  were 
not  fitted  for  the  use  intended,  and  that  other  rails 
would  have  to  be  furnished.  There  is  much 
other  evidence  from  which  it  could  be  reasonably 
inferred  that  appeUant  was  furnishing  imperfect 
and  unsuitable  rails.  The  evidence  also  shows 
that  an  offer  was  made  by  appellee  to  return  the 
defective  rails  then  in  its  possession.  Although 
there  is  some  evidence  produced  by  appellant  in 
conflict  with  that  produced  by  api>ellee,  there  is 
ample  evidence  to  support  the  verdict. 

Many  objections  are  urged  to  the  instructions 

given  by  the  court  and  to  the  action  of  the  court 

in  refusing  some  of  those  requested  by  aj)- 

3.  pellant,  but  it  is  not  necessary  to  discuss 
each  objection  separately.  It  is  to  be  ob- 
served that  appellee  did  not  request  any  instruc- 
tions interpreting  the  written  contract  and  it  may 
be  stated  that  all  the  objections  urged  to  the  in- 
structions given  hinge  on  the  proposition  contained 
in  them  which  had  to  do  with  implied  warranties, 
when  goods  are  sold  to  be  fit  and  suitable  for  a 
particular  use.     It  was  upon  the  theory  that  there 
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was  an  implied  warranty  that  the  issues  were 
drawn,  and  the  case  tried,  consequently  the  in- 
structions given  upon  that  theory  were  within  the 
issues  and  prox>er.  If  appellant  desired  an  instruc- 
tion which  placed  a  construction  upon  the  written 
contract,  it  should  have  requested  it.  But  it  seems 
apparent  that,  when  the  case  was  tried,  no  con- 
struction other  than  that  placed  on  it  by 

4.  the  parties  themselves  was  contended  for. 
It  is  not  necessary  to  discuss  the  instruc- 
tions given  ui>on  the  question  of  the  damages 
claimed  by  api>ellee  in  its  cross  complaint,  because 
if  incorrect,  no  harm  came  to  api>ellant  on  ac- 
count thereof,  as  no  damages  were  allowed  appellee 
oh  this  branch  of  the  case. 

The  verdict  is  clearly  right  on  the  evidence  and 
we  find  no  reversible  error.  Lafayette^  etc.y  R.  Co. 
V.  Adams  (1866),  26  Ind.  76;  Perry  v.  Mahemson 
(1885),  103  Ind.  300,  2  N.  E.  713.  Judgment 
affirmed. 

NoTB. — ^Rei>ort6d  in  112  N.  E.  108.  As  to  privilege  of  returning 
goods  purchased  as  bar  to  claim  for  breach  of  warranty,  see  Ann. 
Cas.  1915  D  1159. 


Stiglitz  v.  Migatz,  Executor. 

[No.  9,151.    Filed  October  13,  1915.    Rehearing  denied  April  5, 

1916.] 

Wills. — Provision  for  Widow, — Election, — Statutes, — ^While  a  widow's 
acceptance  of  the  provisions  of  her  deceased  husband's  will  does  not 
in  all  cases  preclude  her  from  the  widow's  allowanoe  of  $500  as 
provided  for  by  §2786  Bums  1914,  §2269  R.  S.  1881,  it  does  do  so 
where  the  provisions  of  the  will  are  inconsistent  with  her  claims 
imder  the  statute;  hence  where  the  will  of  appellant's  deceased 
husband  disposed  of  the  whole  estate  and  showed  an  intent  to 
limit  appellant's  interest  to  the  provision  made  for  her,  her  elec- 
tion to  take  under  the  will  was  binding  and  precluded  her  from  any 
right  to  an  allowanoe  under  the  statute. 

Vol.  61—34 
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From  Lake  Superior  Court;  Virgil  S.  Reiter, 
Judge. 

Action  by  Mildred  Stiglitz  against  Nathan  Mi- 
gatz,  executor  of  the  last  will  and  testament  of 
William  Stiglitz,  deceased.  From  a  judgment  for 
defendant,  the  plaintiff  appeals.     Affirmed. 

Fred  Barnett  and  Lyle  McKinney^  for  appellant. 
Gavit  &  Hall  and  McMahon  &  Conroy  for  ap- 
pellee. 

MoBAN,  J. — The  question  to  be  decided  by  this 
appeal  is  whether  appellant  as  the  widow  of  William 
Stiglitz  is  entitled  to  the  statutory  allowance  of 
$500,  in  addition  to  the  provisions  made  for  her 
by  the  last  will  of  her  deceased  husband.  The 
lower  court  disallowed  appellant's  claim  for  the 
statutory  allowance,  thus  holding  that  she  was 
entitled  only  to  the  provisions  made  for  her  by 
the  will  of  her  deceased  husband.  The  error  as- 
signed is  the  overruling  of  the  motion  for  a  new 
trial,  under  which  it  is  insisted  that  the  decision 
reached  by  the  trial  court  is  not  sustained  by  suf- 
ficient evidence  and  is  contrary  to  law.  So  much 
of  the  will  as  is  necessary  to  present  the  question 
under  consideration  is: 

"Item  I.  I  give  and  bequeath  to  my  beloved 
wife  Millie  Stiglitz  all  of  the  real  estate  I 
may  die  siezed  of,  except  the  real  estate  at 
No.  70  and  72  Plummer  Avenue,  Hammond, 
Indiana.  Item  II.  I  give  and  bequeath  to 
my  beloved  sisters  and  brothers,  viz.:  Mrs. 
Rosa  Truen,  Mrs.  Ricka  Winter,  Mrs.  Hannah 
Pitzele,  Mrs.  Rosa  Rosener,  Mrs.  Lena  Cohn, 
Mrs.  Betta  Miggots,  David  Stiglitz,  Jacob 
Stiglitz,  Lozor  Stiglitz,  and  Marcus  Stiglitz 
to  be  divided  between  them  share  and  share 
alike,  and  I  also  give  and  bequeath  all  my 
stock  of  general  merchandise  to  the  above 
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named  brothers  and  sisters,  them  to  pay  all 
of  the  debts  against  it  and  to  pay  all  my  burial 
expenses  and  pay  $100.00  to  the  Eanasih 
Jewish  Society  of  Hammond,  Indiana,  and 
pay  $20.00  to  Rosa  Ringer  and  pay  to  Cohan 
Fisher  $20.00.  Item  III.  I  give  and  be- 
queath to  my  beloved  wife  MiUde  Stiglitz  all  . 
the  certificates  of  stock  I  may  die  siezed  of, 
American  Savings  and  Trust  Company,  Ma- 
sonic Temple  at  Hammond,  Indiana,  and 
German  Fadalia  Singing  Society.  And  I  give 
and  bequeath  to  my  beloved  wife  all  cash  on 
hand  or  money  in  Bank,  and  all  my  book  ac- 
counts except  a  note  and  open  account  due 
me  from  Miggots  and  Stiglitz  at  Whiting, 
Indiana,  and  said  note  and  account  to  be  paid 
by  Miggots  and  Stiglitz  to  my  beloved  wife, 
Millie  Stiglitz,  one  half  of  the  same  in  two 
equal  installments,  and  the  diamonds  and 
jewelry  I  have  for  safe  keeping  is  to  be  returned 
to  the  owner  Mrs.  H.  Pitzele,  said  diamonds 
and  jewelry  is  now  in  the  safety  deposit  vault 
Germ.  Nat.  Bank  at  Hammond,  Indiana." 

William  Stiglitz  at  the  time  of  his  death  was  the 
owner  of  real  estate  of  the  value  of  $5,050;  the 
value  of  the  real  estate  devised  to  appellant  was 
$2,850;  the  remainder,  which  the  lower  court  in  a 
former  action  construing  the  will  found  was  de- 
vised to  the  brothers  and  sisters  of  decedent  was  of 
the  value  of  $2,200.  The  appellant  took  possession 
of  the  real  estate  before  the  filing  of  her  claim.  The 
personal  property  left  by  decedent  was  of  the 
value  of  $13,886.92  of  which  appellant  received 
$1,886.92;  the  balance  was  bequeathed  to  the 
brothers  and  sisters  of  the  decedent,  subject  to 
the  payment  of  the  debts  against  the  general  store 
and  funeral  expenses. 

The  statute,  under  which  the  claim  was  filed 
in  this  cause  provides  among  other  things  that  a 
widow  of  the  deceased  husband,  whether  he  died 
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testate  or  intestate,  is  entitled  to  articles  of  per- 
sonal property  to  the  value  of  $500,  or  she  is  en- 
titled to  the  same  in  cash;  and  if  there  is  not  a 
sufficient  amount  of  personal  property  out  of  which 
to  satisfy  the  $500,  then,  to  that  extent,  the  claim 
becomes  a  lien  upon  the  real  estate  of  the  decedent, 
which  will  be  liable  therefor.  §2786  Bums  1914, 
§2269  R.  S.  1881.  It  is  urged  by  appellant  that 
this  statute  entitled  the  widow  to  $500  out  of  her 
husband's  estate,  as  a  preferred  claim,  which  is 
senior  to  all  demands  against  the  estate,  save  ex- 
pense of  administration,  last  sickness  and  funeral 
expenses  (Coiner  v.  Light  [1911],  175  Ind.  367, 
93  N.  E.  660,  94  N.  E.  325),  and  that  it  is  analogous 
to  dower,  and  can  not  be  defeated  by  the  husband 
by  testamentary  provisions.  Shipman  v.  Keys 
(1891),  127  Ind.  353,  26  N.  E.  896;  Claypool  v. 
Jaqua  (1893),  135  Ind.  499,  35  N.  E.  285;  Welch 
V.  Collier  (1901),  27  Ind.  App.  502,  61  N.  E.  757. 
There  is  a  want  of  harmony  in  the  authorities 
as  to  the  construction  the  statute  under  consider- 
ation should  receive,  and  appellant's  contention 
inf erentially  finds  support  in  some  of  the  author- 
ities cited.  However,  throughout  the  existence 
of  the  statute  which  is  the  foundation  of  the 
widow's  right  in  this  cause,  the  language  has  been 
slightly  varied  by  amendments,  which,  no  doubt, 
accounts  to  some  extent  for  the  want  of  harmony 
in  the  adjudicated  cases  construing  the  same,  as 
aforesaid.  Since  1881,  the  statute  has  not  been 
amended,  and  the  decisions  hereinafter  referred  to 
and  cited  are  based  upon  actions  which  arose  since 
this  date.  That  the  allowance  of  $500  as  provided 
by  statute  for  widows  is  of  such  a  nature  and 
character  as  is  not  susceptible  of  being  defeated 
by  any  act  of  the  husband  may  well  be  conceded 
as  contended  for  by  appellant.     However,  under 
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many  of  the  decisions  of  this  and  the  Supreme 
Court,  and  especially  those  of  more  recent  date,  it 
is  held  that  the  widow  may  by  her  own  conduct 
relinquish  the  same  by  electing  to  take  other  tes- 
tamentary provisions  made  for  her. 

In  the  case  of  Langley  v.  Mayhew  (1886),  107 
Ind.  158,  6  N.  E.  317,  8  N.  E.  157,  the  court  in 
speaking  of  the  cases  that  were  cited  in  support 
of  the  doctrine  that  the  widow  was  entitled  to  the 
allowance  of  $500,  in  addition  to  any  provision 
made  for  her  by  will,  said,  "Some  of  the  cases 
cit^d,  and  possibly  others,  have  gone  to  an  ex- 
treme limit  in  holding  that  widows  were  respectively 
entitled  to  receive  a  specific  sum  of  money,  under 
the  law,  in  addition  to  the  provisions  made  for 
them  by  their  husbands  in  their  wiUs,  and,  in 
consequence,  we  feel  it  incumbent  upon  the  court 
hereafter  to  limit,  rather  than  extend,  the  doctrine 
of  those  cases."  In  the  case  of  Manning  v.  Wilson 
(1912),  52  Ind.  App.  1,  100  N.  E.  106,  which  is  the 
last  expression  of  this  court  on  the  question  under 
consideration,  it  was  held  that  there  has  been  a 
great  relaxation  in  the  rule  by  the  decisions  handed 
down  since  Langley  v.  Mayhew ,  supra^  to  the  effect 
that  the  widow  may  relinquish  her  right  to  the 
allowance  given  her  by  statute,  by  accepting 
specific  testamentary  provisions  made  for  her. 
By  the  great  weight  of  the  adjudicated  cases,  it 
may  now  be  stated  as  a  general  proposition  of 
law  that  the  acceptance  by  the  widow  to  take  the 
provisions  made  for  her  by  will  does  not  prevent 
her  from  being  entitled  to  the  allowance  provided 
by  statute;  but  if  the  provisions  made  by  will  are 
inconsistent  with  her  claim  to  personalty  given  by 
statute,  an  acceptance  under  the  will  is  a  waiver 
of  her  claim  to  such  personalty;  that  is,  if  the  prop- 
erty is  so  disposed  by  will  as  to  evince  a  clear  in- 
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tention  to  limit  the  interest  of  the  widow  to  the 
provisions  so  made  for  her,  her  election  to  take 
under  the  will  will  be  binding,  and  she  can  not 
claim  the  additional  allowance  of  $500,  as  provided 
by  statute.  Pierce  v.  Pierce  (1898),  21  Ind.  App. 
184,  51  N.  E.  954;  Whisnand  v.  Fee  (1898),  21  Ind. 
App.  270,  52  N.  E.  229;  Welch  v.  CoUier,  supra; 
Manning  v.  Wilson^  supra;  Boord  v.  Boord  (1904), 
163  Ind.  307,  71  N.  E.  891;  Langley  v.  Mayhew, 
supra;  Hurley  v.  Mclver  (1889),  119  Ind.  53,  21 
N.  E.  325;  Shafer  v.  Shafer  (1891),  129  Ind.  394, 
28  N.  E.  867;  Snodgrass  v.  Meeks  (1895),  12  Ind. 
App.  70,  38  N.  E.  833;  Whetsell v.  Louden  (1900), 
25  Ind.  App.  257,  57  N.  E.  952. 

So,  in  the  case  at  bar,  we  are  confronted  with  the 
proposition:  Does  the  assertion  of  appellant  to 
both  claims  defeat  the  intention  of  the  testator? 
In  arriving  at  the  intention  of  a  testator,  much 
stress  is  laid  by  many  of  the  decisions  upon  the 
relative  value  of  the  estate  provided  by  will  and 
the  estate  a  widow  would  be  entitled  to  under  the 
law.  The  fact,  however,  that  the  provisions  made 
for  a  widow  under  the  will  are  more  favorable 
than  the  estate  the  widow  would  be  entitled  to 
under  the  law,  or  that  the  converse  is  true,  is  not 
of  controlling  influence  in  ascertaining  whether 
the  testator  intended  that  the  estate  provided  by 
will  was  in  lieu  of  the  widow's  statutory  rights, 
but  it  is  a  circumstance  to  be  considered  in  arriv- 
ing at  the  intention  of  the  testator.  We  can  not 
say  in  the  case  at  bar,  that  the  estate  provided  by 
the  will,  omitting  the  $500  as  provided  by  statute, 
is  equal  to  or  of  greater  value  than  that  which 
the  law  would  cast  upon  the  widow,  as  we  are 
not  advised  as  to  what  debts  were  owing  by  the 
decedent  at  the  time  of  his  death  as  against  the 
store,  nor  tjie  amount  of  funeral  expenses,  which 
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debts  and  funeral  expenses  were  to  be  paid  out  of 
the  property  bequeathed  to  the  brothers  and  sisters 
of  the  testator.  The  will  under  consideration  dis- 
posed of  the  entire  estate  and  made  specific  testa- 
mentary provisions  for  appellant,  as  the  widow, 
free  from  debts  and  funeral  expenses,  as  aforesaid. 
The  allowance  of  appellant's  claim  imder  the 
statute  would  disturb  a  part  of  the  estate  that  was 
cast  upon  the  other  beneficiaries  named  in  the 
will,  which  fact  was  within  the  knowledge  of  ap- 
pellant when  she  elected  to  take  imder  the  will. 
When  the  will  is  viewed  as  a  whole  and  in  the 
light  of  the  authorities,  the  conclusion  reached  is 
that  the  testator's  intention  was  that  his  widow 
should  have  the  estate  as  provided  in  the  will  and 
no  more,  and  that  her  election  to  take  under  the 
will  is  inconsistent  with  her  claim  to  the  statutory 
allowance  of  $500.  Judgment  is  therefore  af- 
firmed. 

Note. — ^Reported  in  109  N.  E.  809.  As  to  when  -widow  is  required 
to  elect,  see  92  Am.  St.  695.  As  to  what  constitutes  election  to  take 
under  or  against  a  will,  see  49  L.  R.  A.  (N.  S.)  1072. 


Luther  v.  Bash  et  al. 

[No.  9,031.    FUed  Aprii  6,  1916.] 

1.  Frauds,  Statxttb  op. — Requirement  of  Writing. — Compliance. — 
Generally  a  contract  required  by  law  to  be  in  writing  must  be 
«7holiy  so  in  order  to  be  enforceable  as  a  written  contract,  since  a 
a  contract  partly  in  writing  and  partly  in  parol  fa  a  parol  con- 
tract,   p.  539. 

2.  Contracts. — Commissions. — Sales  of  Real  Estate, — In  an  action 
by  one  seeking  the  collection  of  commission  for  services  rendered 
against  the  owner  of  real  estate  disposed  of,  plaintiff  must  show  a 
substantial  compliance  with  the  statute  requiring  the  contract 
to  be  in  writing  in  order  to  recover,    p.  539. 

3.  CoNTRACJTS. — Commissions. — Sales  of  Real  Estate. — Statvles. — 
While  the  manifest  purpose  of  the  statute  (§7463  Bums  1908, 
Acts  1901  p.  104)  requiring  contracts  for  the  pajrment  of  commis- 
sions for  the  sale  of  real  estate  to  be  in  writing  was  to  protect 
owners  of  real  estate  against  imposition  and  fraud  on  the  part  of 


636  APPELLATE  COURT  OP  INDLA^A. 

Luther  v.  Bash — 61  Ind.  App.  535. 

real  estate  agents,  it  was  not  intended  to  enable  the  landowner  to 
commit  fraud  or  imposition  upon  the  agent;  and  henoe,  while  the 
statute  must  be  substantially  complied  with,  its  operation  should 
not  be  extended  further  than  necessary  to  make  its  i^irit  and  pur- 
pose effective,    p.  534. 

4.  Contracts. — Matter  /mpZiecL-^Whatever  may  be  fairly  implied 
from  the  terms  or  nature  of  an  instrument  is,  in  the  Judgment  of 
law,  contained  in  the  instrument  and  is  as  much  a  part  theceof  as 
that  which  is  expressed,    p.  540. 

6.  Contracts. — Commiasions, — Sales  of  Real  Estate^ — SUUutea.-'^ 
Under  §7463  Bums  1908,  Acts  1901  p.  104,  requiring  contracts 
for  the  payment  of  commissions  for  the  sale  of  real  estate  to  be  in 
writing,  a  contract  to  pay  brokers  two  per  cent  of  cash  or  property 
received  in  trade  for  a  farm,  was  enforceable  against  the  owner  of 
such  farm,  who  had  declined  to  convey  after  a  purchaser  had  been 
Iirocured,  although  the  exact  amount  of  the  commission  could  not 
be  ascertained  without  the  aid  of  parol  evidence,  since  the  recep- 
tion of  such  i>arol  evidence  would  be  merely  explanatory  to  aid 
the  court  in  applying  the  contract  to  the  subject-matter,  and  could 
not  be  deemed  as  supplying  any  essential  part  of  the  contract. 
p.  54a 

From  Henry  Circuit  Court;  John  F.  LaFollette^ 
Special  Judge. 

Action  by  William  E.  Bash  and  another  against 
Sarah  Peele  Luther.  From  a  judgment  for  plain- 
tiffs, the  defendant  appeals.     Affirmed. 

Bundy  &  JoneSf  for  appellant. 

Clarence  Brown  and  John  0.  Spahr^  for  appellees. 

MoBAN,  J. — ^Appellees  recovered  a  judgment  for 
$430  against  appellant  upon  a  broker's  contract 
for  commission  alleged  to  be  due  for  services 
rendered  in  disposing  or  attempting  to  dispose  of 
appellant's  farm  in  Jackson  County,  Indiana. 
The  question  presented  upon  the  sufficiency  of  the 
complaint  to  withstand  a  demurrer  is  likewise 
presented  on  the  conclusions  of  law  rendered 
by  the  court  on  the  facts  specially  found,  and  as 
a  matter  of  convenience  will  be  disposed  of  under 
the  assignment  of  error  questioning  the  action  of 
the  court  in  stating  its  conclusions  of  law. 
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The  special  finding  of  facts  in  substance  dis- 
closes that  appellees  were  engaged  in  the  broker- 
age business  in  the  city  of  Indianai>olis,  and  en- 
tered into  a  contract  with  appellant  to  dispose  of 
a  farm  of  360  acres  located  near  Crothersville, 
Jackson  County,  Indiana,  and  known  as  the 
"Vernon"  farm,  under  the  terms  of  the  following 
agreement: 

"Indianapolis,  Indiana,  March  24,  1910. 
Bash  &  Bash,  Indianapolis,  Indiana.  Gentle- 
men:— You  are  hereby  authorized  to  under- 
take the  sale  of  my  farm  of  360  acres  located 
near  Crothersville,  Indiana,  and  if  sold  or 
traded  to  any  one  procured  through  you  for 
any  price  or  consideration  satisfactory  to  me 
in  either  cash  or  other  property  in  trade,  I 
agree  to  pay  you  the  customary  commission 
of  two  per  cent  thereon.  (Signed)  Sarah 
Peele/' 

That,  acting  under  the  foregoing  agreement, 
appellees  procured  one  T.  A.  White  to  examine 
the  farm,  who  was  desirous  of  exchanging  Ind- 
ianapolis property  therefor;  that  on  March  15, 
1910,  T,  A.  White  examined  the  "Vernon"  farm, 
and  on  March  24,  1910,  appellant  examined  the 
White  property  in  the  city  of  Indianapolis;  that 
the  amount  of  the  incumbrances,  the  value  of  the 
properties,  the  terms  and  conditions  of  the  trade 
were  discussed  by  the  parties  respectively,  and  on 
April  5,  1910,  api>ellant  made  a  written  offer  to 
T.  A.  White  for  the  trade  of  her  farm  for  his  Indian- 
apolis real  estate  as  follows: 

**Crothersville,  Indiana,  April  5,  1910.  T. 
A.  White:  I  hereby  offer  to  trade  my  equity  in 
the  farm  known  as  the  'Vernon'  farm  and 
T.  A.  White  to  pay  me  $1,000.00  in  money  for 
his  property  corner  New  Jersey  Street  and 
East  22nd  Street  and  58,  60,  62  and  64  Cornell 
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Avenue,  Indianapolis,  Indiana,  for  the  equity. 
(Signed)  Sarah  Peele." 

That  on  April  6,  1910,  the  foregoing  written 
offer  was  received  by  appellees,  Bash  &  Bash,  and 
through  them,  on  April  10,  1910,  T.  A.  White  ac- 
cepted appellant*s  offer  in  writing  by  writing  at 
the  bottom  thereof,  * 'Accepted  if  closed  by  May  5, 
1910,  T.  A.  White",  and  on  April  12,  1910,  appellee 
William  E.  Bash  mailed  through  the  United  States 
mail  a  copy  of  the  acceptance  to  appellant,  which 
was  received  by  her  in  the  due  course  of  mail,  and 
at  the  time  of  the  acceptance  T.  A.  White  was 
ready  and  willing  to  consummate  the  trade  and 
exchange  of  properties  and  ready  and  willing  to 
close  the  deal,  but  appellant  refused  to  carry  out 
the  terms  of  the  offer  and  the  trade  was  never 
completed.  The  value  of  appellant's  farm  was 
$21,500,  and  the  value  of  T.  A,  White's  property 
was  $20,000.  That  Sarah  Peele  intermarried  with 
one  W.  J.  B.  Luther  after  the  signing  of  the  con- 
tract. The  conclusions  of  law  rendered  on  the  facts 
found  were  that  the  law  was  with  appellees  and  that 
they  were  entitled  to  recover  $430  from  appellant. 

It  is  appellant's  position  that  the  essential  ele- 
ments of  a  written  contract,  as  required  by  statute, 
are  wanting  in  this  cause,  in  that  parol  evidence 
must  be  resorted  to  in  order  to  determine  the 
amount  of  commission  appellees  are  entitled  to 
recover,  if  any.  The  statute  here  under  consid- 
eration provides:  **That  no  contract  for  the 
payment  of  any  sum  of  money  or  thing  of  value,  as 
and  for  a  commission  or  reward  for  the  finding  or 
procuring,  by  one  person,  of  a  purchaser  for  the 
real  estate  of  another  shall  be  valid,  unless  the 
same  shall  be  in  writing,  signed  by  the  owner 
of  such  real  estate  or  his  legally  appointed  and 
duly  qualified  representative."     §7463  Burns  1908, 
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Acts  1901  p.   104.    As  a  general  proposition,  it 
can  be  stated  that  a  contract  required  by 

1.  law  to  be  in  writing  must  be  wholly  so  in 
order  to  be  enforceable  as  a  written  contract; 

that  a  contract  partly  in  writing  and  partly  in 
parol  is  a  parol  contract,  and  does  not  satisfy  a 
statute  which  calls  for  a  written  contract  as  here 
under  consideration.  Zimmerman  v.  Zehendner 
(1905),  164  Ind.  466,  73  N.  E.  920,  3  Ann.  Cas. 
655;  Porter  v.  Patterson  (1908),  42  Ind.  App.  404, 
85  N.  E.  797;  Selvage  v.  Talbott  (1911),  175  Ind. 
648,  95  N.  E.  114,  33  L.  R.  A.  (N.  S.)  973,  Ann. 
Cas.  1913  C  724;  WaddU  v.  Smith  (1915),  58  Ind. 
App.  587,  108  N.  E.  537. 

The  immediate  infirmity  urged  by  appellant  as 

to  the  contract  under  consideration  is  that  the 

language  "I  agree  to  pay  you  the  qus ternary 

2.  two  per  cent  thereon"  furnishes  no  basis  upon 
which  to  calculate  the  amount  of  commission 

due  appellees,  if  any.  In  actions  of  the  class  to 
which_the  one  at  bar  belongs,  the  party  seeking 
the  collection  of  commission  for  services  rendered 
against  the  owner  of  real  estate  disposed  of  must 
show  a  substantial  compliance  with  the  statute 
requiring  the  contract  to  be  in  writing  in  order  to 
recover.  Morton  v.  Ga field  (1912),  51  Ind.  App. 
28,  98  N.  E.  1007;  Price  v.  Walker  (1909),  43  Ind. 
App.  519,  88  N.  E.  78;  Provident  Trust  Co.  v. 
Darrough  (1907),  168  Ind.  29,  78  N.  E.  1030. 

It  has  been  held  that  the  manifest  purpose  of 

the    statute    under    consideration    is    to    protect 

owners  of  real  estate  against  the  imposition 

3.  and  fraud  of  real  estate  agents  in  attempting 
to  collect  for  services  alleged  to  be  performed 

in  the  disposition  and  sale  of  real  estate  where  the 
claim  was  of  doubtful  character,  but  that  the 
statute  was  not  intended  to  enable  the  landowner 
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to  commit  fraud  or  imposition  upon  the  agent; 
and  that  the  statute  must  be  substantially  complied 
with;  but  that  the  operation  of  the  statute  should 
not  be  extended  further  than  necessary  to  make  its 
spirit  and  purpose  effective.  Selvage  v.  TaJbott^ 
supra;  Doney  v.  Laughlin  (1912),  50  Ind.  App.  38, 
94  N.  E.  1027;  Zimmerman  v.  Zehendner^  supra; 
Beahler  v.  Clark  (1904),  32  Ind.  App.  222,  68  N. 
E.  613. 

The  contract  in  the  case  at  bar,  as  we  have 

seen,  provides  that  appellees  were  to  receive  a 

commission  of  two  i>er  cent  for  the  services 

4.  to  be  performed  by  them  in  disposing  of 
appellant's  real  estate  in  the  manner  pro-* 
vided.    When  the  language  in  reference  to 

5.  the  two  per  cent  is  read  in  connection  with 
all  the  language  employed  in  the  drafting  of 

the  contract,  and  in  the  light  of  the  subject-matter, 
it  can  be  fairly  inferred  that  the  two  per  cent  was 
to  be  calculated  upon  the  amoimt  api>ellant  was 
to  receive  for  the  real  estate.  Whatever  may  be 
fairly  implied  from  the  terms  or  nature  of  an  instru* 
ment  is,  in  the  judgment  of  law,  contained  in  the 
instrument.  6  B.  C.  L.  856.  In  other  words 
what  is  implied  in  an  express  contract  is  as  much 
a  part  of  the  contract  as  what  is  expressed.  DeU 
aware f  etc.^  Oanal  Co.  v.  Pennsylvania  Coal  Co. 
(1869),  8  WaU.  276,  19  L.  Ed.  349;  Jordan  v. 
Indianapolis  Water  Co.  (1902),  159  Ind.  337,  64 
N.  E.  680.  Thus  the  only  element  omitted  from  the 
contract  in  the  light  of  the  foregoing  authorities  is 
the  given  amount  upon  which  the  two  per  cent 
was  to  be  calculated.  At  the  time  of  entering 
into  the  contract,  the  price  the  farm  was  to  be  sold 
for  was  not,  as  is  disclosed  by  the  contract,  agreed 
upon,  but  it  was  provided  that  if  appellees  sold  ov 
traded  appellant's  farm  for  a  price  or  oonsideratioii 
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satisfactory  to  her,  either  in  cash  or  in  the  ex- 
change of  other  property,  appellees  were  to  receive 
a  commission  of  two  per  cent  therefor.  After 
entering  into  the  contract,  appellant,  through  the 
efforts  of  appellees,  addressed  a  written  proposition 
to  one  T.  A.  White,  expressing  her  desire  to  ex- 
change her  farm  listed  with  appellees  for  his  Indian- 
apolis property  providing  he  paid  her  a  difference 
of  $1,000.  This  proposition  was  accepted  by  T.  A. 
White  in  writing,  and  thus  there  was  a  meeting 
of  the  minds  of  the  parties  as  to  the  proi>erties  to 
be  exchanged  and  the  payment  of  the  difference 
by  T.  A.  White.  The  trial  court  permitted  parol 
testimony  to  be  resorted  to  for  the  purpose  of 
establishing  what  appellant  was  to  receive  for  her 
farm,  which  as  is  disclosed  was  $21,500,  and  upon 
this  amount  the  two  per  cent  was  computed  by 
the  trial  court.  Now,  if  an  essential  part  of  the 
contract  was  supplied  by  parol  evidence  resorted 
to,  then  appellees  must  fail,  as  the  contract  must 
be  regarded  as  a  parol  contract  and  in  derogation 
of  the  statute,  which  requires  contracts  of  this 
character  to  be  in  writing.  The  parol  evidence 
resorted  to  brought  to  the  court  the  amount  aj)- 
pellant  was  to  receive  for  her  farm,  but  did  not 
vary  the  terms  of  the  written  instrument  entered 
into  authorizing  appellees  to  procure  a  purchaser 
for  her  farm,  nor  did  it  vary  the  terms  of  the 
written  proposal  by  appellant  and  the  acceptance 
by  T.  A.  White.  If  the  evidence  thus  admitted 
went  to  the  form  and  not  to  the  substance  of 
the  written  instrument  and  was  only  explanatory 
and  for  the  purpose  of  aiding  the  court  in  apply- 
ing the  written  instrument  to  the  subject-matter, 
then  no  essential  part  of  the  same  was  supplied  by 
parol  evidence.  It  was  said  in  Doney  v.  Laughlin^ 
auprUf  in  reference  to  the  statute  under  consider- 
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ation  that  parol  testimony  may  be  admitted  to 
enable  the  court  to  properly  apply  the  contract 
to  the  subject-matter  to  make  possible  an  intel- 
ligent application  of  it  to  the  subject  of  the  con- 
tract. In  Ames  v.  Ames  (1910),  46  Ind.  App. 
597,  91  N.  E.  509,  where  it  was  insisted  that  the 
description  of  real  estate  was  not  sufficient  to 
compel  specific  performance,  it  was  said:  "It  is 
well  established  that  where  the  description  given 
is  consistent,  but  incomplete,  and  its  completion 
does  not  require  the  contradiction  or  alteration  of 
that  given,  nor  that  a  new  description  should  be 
introduced,  parol  evidence  may  be  used  to  com- 
plete the  description  and  identify  the  proi)erty." 
In  Morton  v.  Gajffieldj  supra,  the  contract  under 
consideration  read  "November  1,  1907,  listed  my 
farm  of  120  acres  at  35  per  acre  on  a  commission  of 
$1.00  per  acre  to  be  cash.  James  T.  Morton''. 
It  was  there  said,  "So  in  the  case  at  bar,  we  think 
it  was  competent  to  show  that  the  120  acres  of 
land  described  in  the  complaint  was  the  land  on 
which  the  minds  of  the  parties  met  at  the  time 
the  memorandum  was  signed.  *  *  *  And  the 
land  in  regard  to  which  the  parties  contracted 
may  be  shown  by  parol  proof  to  be  the  land  de- 
scribed in  the  complaint." 

In  addition  to  the  minds  of  the  parties  meeting 
upon  the  express  stipulations  of  the  instruments, 
their  minds  also  met  as  to  the  real  basis  upon 
which  the  two  per  cent  was  to  be  computed  viz., 
the  consideration  appellant  was  to  receive  for  her 
property.  This  was  not  known  either  in  money 
or  property  at  the  time  the  contract  was  entered 
into  and  could  not  be  known  until  appellee's  com- 
pensation was  earned  by  procuring  a  purchaser 
willing,  ready  and  able  to  purchase  appellant's 
property  at  a  money  consideration  satisfactory  to 
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her  or  in  consideration  of  the  exchange  of  other 
property  satisfactory  to  her.  Hence,  when  the 
negotiations  reached  this  stage  in  the  course  of 
the  dealing  as  it  did  from  the  finding  of  facts,  the 
actual  amount  upon  which  to  malqe  the  compu- 
tation of  two  per  cent  was  determined.  Now,  to 
allow  this  fact  to  be  supplied  by  parol  proof  was 
not  supplying  an  essential  element  or  ingredient 
of  the  written  instruments  as  nothing  was  added 
to  the  same  but  to  enable  the  court  to  properly 
apply  the  written  instruments  to  the  subject- 
matter  under  consideration. 

No  error  was  committed  by  the  trial  court  in 
stating  its  conclusions  of  law  on  the  facts  specially 
found.  The  conclusion  thus  reached  disposes  of 
the  questions  presented  by  the  action  of  the  court 
in  overruling  appellant's  motion  for  a  new  trial. 
There  is  no  error  in  the  record  calling  for  a  reserval 
of  the  judgment.     Judgment  afi&rmed. 

Note. — Reported  in  112  N.  E.  110.  Generally  as  to  necessity 
that  ae;ent's  authority  to  purchase  or  sell  real  property  be  in  writing 
to  enable  him  to  recover  compensation  for  his  services,  see  44  I^  R. 
A.  601,  9  L.  R.  A.  (N.  S.)  933,  46  L.  R.  A.  (N.  S.)  129.  As  to  power 
of  legislature  to  require  contracts  for  commissions  for  finding  a 
purchaser  for  real  estate,  to  be  in  writing,  see  33  L.  R.  A.  (N.  S.) 
973.  As  to  the  right  of  a  real  estate  broker  to  recover  commissions 
under  an  oral  contract  of  employment  where  statute  requires  written 
contract,  see  13  Ann.  Cas.  977;  Ann.  Cas.  1915  A  1133. 


Hammond,  Whiting  and  East  Chicago  Rail- 
way Company  v.  Kaput. 

[No.  8,736.     Filed  November  4,  1915.     Rehearing  denied  April  6, 

1916.] 

1.  Appeal. — Payment  of  JvdgmerU, — Prosecution  of  Appeal, — Effect. 
—Under  §671  Bums  1914,  §632  R.  S.  1881,  inhibiting  a  person  who 
obtains  a  Judgment  from  taking  an  appeal  therefrom  after  re- 
ceiving any  money  paid  or  collected  thereon,  the  mere  payment 
of  a  judgment  or  a  part  thereof  by  a  judgment  defendant  does  not 
necessarily  estop  him  from  prosecuting  an  appeal  therefrom,  p.  548. 
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2.  Appeal. — Moot  Questions. — Dismissal. — ^Where  it  appears  that 
the  controversy  has  been  settled,  or  that  the  appealing  party  has 
no  further  interest  therein,  the  appeal  will  be  dismissed,    p.  548. 

3.  Compromise  and  Settlement. — Settlement  of  Litigation. — Atr 
titude  of  Courts. — Settlements  of  litigation  between  the  parties 
either  in  or  out  of  court,  when  made  in  good  faith,  are  commendable 
and  should  be  encouraged,  since  they  usually  end  the  controversy 
and  leave  nothing  for  ihe  court  to  do  except  to  show  a  disposition 
of  the  case  in  accord  with  the  settlement,    p.  549. 

4.  Attorney  and  Client. — Compensation  of  Attorney. — Equit€ible 
Lien. — ^Where  a  fund  has  been  secured  to  the  client  by  the  efforts 
of  his  attorney,  and  the  compensation  of  the  attorney  is  either 
expressly  or  impliedly  such  a  charge  against  the  fund  as  to  amount 
to  an  assignment  of  some  part  thereof,  equity  will  aid  the  attorney 
in  the  enforcement  of  his  claim,    p.  549. 

5.  Attorney  and  Client. — Compensation  of  Attorney. — Settlement 
with  Client. — Rights  of  Attorney. — The  settlement  of  a  case  between 
plaintiff  and  defendant  made  alter  a  judgment  has  been  rendered 
for  plaintiff  and  without  the  knowledge  or  consent  of  plaintiff's 
attorneys,  who  have  taken  a  lien  of  record  for  their  fee,  is  a  con- 
structive fraud  on  such  attorneys,  and  they  may  assert  and  enforce 
their  interest  in  the  judgment  regardless  of  the  settlement,    p.  550. 

6.  Attorney  and  Client. — AUomey's  Lien. — Protection  by  Courts. — 
Settlement  Between  Parties. — Dismissal  of  Appeal. — ^Where  attorneys 
for  plaintiff  in  an  action  for  personal  injuries  filed  a  lien  on  the 
judgment  obtained  for  him,  from  which  judgment  defendant 
appealed,  and  while  the  appeal  was  pending  defendant  settled  with 
plaintiff  in  full  without  the  knowledge  or  consent  of  his  attorneys* 
a  dismiRsal  of  defendant's  appeal  was  required  in  order  to  preserve 
the  lien  rights  of  plaintiff's  attorneys  as  against  defendant,  since 
the  settlement  was  a  constructive  fraud  on  plaintiff's  attorneys, 
which  the  court  could  not  aid  by  a  possible  reversal  of  the  judg- 
ment,   p.  551* 

From    Lake   Superior    Court;    Virgil   S.    Reiter^ 
Judge. 

Action  by  Mike  Kaput  against  the  Hammond, 
Whiting  and  East  Chicago  Railway  Company. 
From  a  judgnent  for  plaintiff,  the  defendant  ap- 
peals.    Appeal  dismissed. 

Peter  Crumpacker  and   F.    C.   Crumpacker^   for 
appellant. 

D.  J.  iforartf  for  appellee. 
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HoTTEL,  J. — This  is  an  appeal  from  a  judgment 
of  $1,200  obtained  by  api>ellee  in  an  action  brought 
by  him  against  appellant  for  personal  injuries  al- 
leged to  have  been  received  while  alighting  from 
one  of  appellant's  cars.  Appellee  has  filed  a  mo- 
tion, verified  by  his  attorney,  to  dismiss  the  appeal 
on  the  ground  that  appellant  has  settled  with 
appellee  and  that  the  question  now  presented  by 
the  appeal  is  a  moot  one.  This  motion  recites, 
among  other  things,  the  following:  that  on  April 
22,  1913,  appellant's  motion  for  a  new  trial  was 
overruled  by  the  trial  court  and  judgment  entered 
on  the  verdict;  that  on  May  15,  1913,  appellee's 
attorneys  of  record  below,  D.  J.  Moran  and  C. 
E.  Greenwald^  gave  notice  of  an  attorney's  lien 
by  endorsing  the  same  on  margin  of  the  record  of 
the  judgment  in  this  cause,  signing  the  same  and 
having  it  attested  by  the  clerk  of  the  Lake  Superior 
Court;  that  the  transcript  of  the  record  was  filed 
in  this  Gourt  September- 16,  1913;  that  appellant's 
original  brief  was  filed  January  14,  1914;  that  ap- 
I>ellee'8  brief  was  filed  February  14,  1914,  and  ap- 
I>ellant'8  reply  brief  was  filed  February  28,  1914; 
that  prior  to  January  12,  1914,  one  H.  C.  Green, 
who  is  general  manager  of  api>ellant  and  in  charge 
of  its  affairs  in  the  State  of  Indiana  opened  up 
negotiations  with  appellee's  attorneys  with  the 
view  of  settling  appellee's  cause  of  action,  securing 
an  accord  and  satisfaction  of  the  judgment;  that 
the  n^otiations  as  far  as  appellee's  attorneys 
knew  or  were  concerned  were  dropped  without 
any  agreement  being  reached;  that  on  or  about 
March  14,  1914,  in  George  Girard's  saloon  in  the 
city  of  Whiting,  Indiana,  H.  C.  Green,  said  gen- 
eral manager  for  the  appellant,  informed  Charles 
E.  Greenwald  that  he  had  settled  the  above  en- 
VoL.  61—36 
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titled  cause  of  action  with  the  appellee,  Mike^ 
Kaputy  by  paying  to  said  Kaput  a  certain  sum  of 
money,  towit,  $150,  which  said  sum  was  the  sole 
and  only  consideration  paid  for  the  settlement  of 
appellee's  cause  of  action  and  satisfaction  of  said 
judgment;  that  the  judgment  in  this  cause  has  not 
been  satisfied  of  record,  but  that  some  sort  of  an 
agreement  of  release  and  satisfaction  of  the  judg* 
ment  and  appellee's  cause  of  action  has  been  se- 
cured by  appellant  from  appellee,  that  neither 
appellant  nor  appellee  has  paid  and  satisfied  the 
lien  of  appellee's  attorneys  for  fees  for  securing 
the  judgment  in  this  cause,  and  the  fees  have  not 
been  paid  or  satisfied;  that  the  only  purpose 
appellant  has  in  permitting  the  causp  to  go  to  final 
decision  in  this  court  is  to  prevent,  if  possible,  and 
if  not  to  hinder  and  delay,  api>ellee's  attorneys  from 
collecting  their  attorneys'  fee  and  enforcement  of 
the  lien  thereof. 

To  this  motion,  appellant  has  filed  a  verified 
answer  which  reads  as  follows:  "The  appellant, 
for  verified  answer  to  api>ellee's  motion  to  disntiiss 
the  above  entitled  appeal,  represents  to  the  court 
that  on  the  15th  day  of  May,  1913,  after  judgment 
had  been  entered  in  the  court  below,  appellee's 
attorneys  of  record  gave  notice  of  an  attorney's 
lien,  by  endorsing  on  the  margin  of  the  record  of 
said  judgment  a  statement  to  the  effect  that  they 
were  claiming  a  lien  for  attorneys'  fees  against 
said  judgment  in  the  sum  of  six  hundred  dollars; 
that  subsequently  appellee  himself  called  at  the 
office  of  appellant,  in  the  city  of  Hammond,  on 
several  occasions,  and  suggested  and  solicited  a 
settlement  of  his  claim  and  of  said  judgment;  that 
appellant,  through  its  then  manager,  Henry  C. 
Green,  after  he  had  been  so  solicited  several  times 
by  appellee,  made  a  settlement  of  said  judgment 
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with  said  appellee,  paying  him  the  sum  of  one 
hundred  fifty  dollars  (S150.00),  as  consideration 
for  the  settlement  of  the  same  and  accord  and  satis- 
faction of  said  judgment;  that  thereafter  appellant, 
acting  through  its  manager,  offered  Charles  E. 
Greenwald,  one  of  the  attorneys  for  the  appellee, 
a  certain  sum  of  money  in  satisfaction,  release 
and  discharge  of  whatever  claims  said  attorneys 
might  have,  by  reason  of  said  lien  endorsed  on  the 
margin  of  said  judgment  record;  that  the  said 
Qreenwald  refused  to  accept  the  same;  that  the 
questions  presented  by  the  appeal  in  this  case 
are  not  moot,  but  that  there  is  involved  in  said 
appeal  the  question  of  the  right  of  said  attorneys 
to  enforce  said  judgment  and  their  lien  thereon, 
and  to  proceed  further  with  this  cause  for  the 
purpose  of  determining  their  right  to  attorneys' 
fees;  that  said  judgment  has  not  been  satisfied  of 
record  and  said  lien  has  not  been  discharged,  and 
if  this  appellant  is  successful  on  appeal  and  said 
cause  is  reversed,  the  appellant  will  not  be  required 
to  pay  said  attorneys  anything  in  satisfaction  of 
said  Uen;  on  the  other  hand,  if  the  judgment  is 
affirmed,  the  rights  of  said  attorneys  are  protected 
and  they  can  proceed  as  the  law  authorizes  and 
permits  under  the  circumstances;  that  the  settle- 
ment of  said  cause  of  action  and  the  accord  and 
satisfaction  of  said  judgment .  has  been  effected 
since  the  appeal  in  the  cause  was  perfected  and 
after  all  the  briefs  were  filed;  that  it  can  have  no 
effect  upon  the  appeal  and  should  not  in  any  wise 
interfere  with  the  final  disposition  of  this  suit. 
Wherefore'',  etc. 

A  provision  of  our  statute  (§671  Burns  1914, 
§632  B.  S.  1881),  inhibits  a  person  who  obtains  a 
judgment  from  taking  an  appeal  therefrom  ''after 
receiving  any  money  paid  or  collected  thereon". 
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The  fact  that  this  proviso  of  the  statute 

1.  is  limited  in  its  application  to  the  party 
obtaining  a  judgment  and  receiving  any  money 

thereon  evidencea  the  fact  that  in  enacting  such 
proviso  the  legislature  recognized  a  distinction  be- 
tween a  judgment  plaintiff  and  a  judgment  de- 
fendant. The  reason  for  the  recognition  of  such 
distinction  is  obvious,  as  there  is  ^'an  essential 
difference  between  one  who  pays  a  judgment 
against  him  and  one  who  accepts  payment  of  a 
sum  awarded  him  by  a  judgment".  This  is  so  be- 
cause payment  by  the  judgment  defendant  may 
often  be  necessary  to  protect  the  property  of  such 
defendant  from  sacrifice,  and  payment  under  such 
circumstances,  either  in  law  or  reason,  ought  not 
to  preclude  the  party  so  paying  from  assailing  the 
judgment.  It  follows  that  mere  payment  of  a 
judgment  or  a  part  thereof  by  a  judgment  de- 
fendant does  not  necessarily  estop  him  from  pros- 
ecuting an  appeal  therefrom.  Cleveland^  etc.,  R. 
Co.  V.  Nowlin  (1904),  163  Ind.  497,  499,  72  N.  E. 
257,  and  authorities  cited.  However,  where  it 
appears  that  the  controversy  has  been  set- 

2.  tied,  or  that  the  appealing  party  has  no  fur- 
ther interest  therein  the  appeal  will  be  dis- 
missed. Oghorn  v.  City  of  Newcastle  (1912),  178 
Ind.  161,  98  N.  E.  869,  and  cases  cited;  South  Park 
Floral  Co.  v.  Garvey  (1915),  182  Ind.  635,  107  N. 
E.  68;  Payne  v.  Pugh  (1913),  54  Ind.  App.  551, 
103  N.  E.  117;  Howard  v.  Happell  (1914),  181  Ind. 
165,  103  N.  E.  1065;  Chicago,  etc.,  Co.  v.  Lewis 
(1901),  156  Ind.  232,  59  N.  E.  466;  State,  ex  rel.  v. 
Indianapolis  Gas  Co.  (1904),  163  Ind.  48,  71  N.  E. 
139. 

The  real  question,  therefore,  which  we  are  called 
on  to  determine  in  this  case  is  whether,  under  the 
showing  here  made,  the  controversy  involved  in 
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this  appeal  has  been  settled,  or  if  not  settled, 
whether  the  conduct  of  the  appellant  has  been 
such  as  to  estop  it  from  asserting  that  such  con- 
troversy has  not  been  settled  and  estop  it  from 
claiming  that  it  is  entitled  to  have  the  questions 
presented  by  its  appeal  reviewed  and  passed  on 
by  this  court.    A  settlement  of  a  litigation 

3.  between  the  parties  thereto  either  in  or  out 
of  court,  when  made  in  good  faith  is  com- 
mendable and  should  be  encouraged.  Such  set- 
tlements usually  end  the  controversy  and  leave 
nothing  for  the  court  to  do  except  to  show  a  dis- 
position of  the  case  in  accord  with  the  settlement. 
Appellant  admits  settlement  with  appellee,  but 
says,  in  effect,  that  the  controversy  has  not  been 
settled  in  its  entirety,  because  appellee's  attorneys 
have  of  record  a  lien  on  the  judgment  below  which, 
if  such  judgment  is  permitted  to  stand,  may  be 
enforced  and  collected  from  appellant  by  the 
attorneys,  and  that,  if  appellant  is  permitted  to 
proceed  with  its  appeal,  and  succeeds  in  reversing 
the  judgment  below,  it  will  thereby  destroy  the 
judgment  on  which  the  lien  is  based  and  avoid  the 
payment  of  the  fee.  It  is  argued  that,  on  account 
of  such  Hen,  appellant  still  has  an  interest  in  pro- 
curing a  reversal  of  the  judgment  and  that  this 
interest  is  one  which  the  court  should  protect  and 
preserve,  and  hence  that  the  question  for  the  dis- 
position of  the  court  is  not  moot. 

Where  a  fund  has  been  secured  to  the  client  by 

the  efforts  of  his  attorney,  and  the  compensation 

for  the  attorney's  services  is  either  expressly 

4.  or  impliedly  such  a  charge  against  the  fund 
as  to  amount  to  an  assignment  of  some  part 

thereof  "equity  will  aid  the  attorney  in  the  en- 
forcement of  his  claim,  ordinarily  called  a  lien". 
Koons  V.  Beech  (1897),  147  Ind.  137,  45  N.  E.  601, 
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46  N.  E.  587;  Justice  v.  Justice  (1888),  115  Ind. 
201,  16  N.  E.  615;  Puett  y.  Beard  (1882),  86  Ind. 
172,.  44  Am.  Rep.  280;  Miedreich  v.  Rank  (1907), 
40  Ind.  App.  393,  82  N.  E.  117.  However,  we 
have  in  this  State  a  statute  (§8278  Burns  1914, 
§5276  R.  S.  1881),  which  expressly  authorizes 
and  provides  a  method  for  obtaining  a  Uen  for  such 
services.  A  discussion  of  the  rights  and  duties  of 
the  courts  in  the,  matter  of  protecting  and  enforc- 
ing the  attorney's  claim  or  lien  in  such  cases  and 
the  method  of  procedure  to  be  followed  will  be  found 
in  the  following  cases:  Nichols  v.  Katres  (1914), 
57  Colo.  471,  140  Pac.  792;  Covington  v.  Bass 
(1890),  88  Tenn.  496,  12  S.  W.  1033;  Jones  v.  Duff 
Grain  Co.  (1903),  69  Neb.  91,  95  N.  W.  l;Zentmire 
V.  Brailey  (1911),  89  Neb.  158,  130  N.  W.  1047; 
Dahlstrom  v.  Feather  stone  (1910),  18  Idaho  179, 
110  Pac.  243;  Nielsen  v.  City  of  Albert  Lea  (1904), 
91  Minn.  388,  98  N.  W.  195;  Peterson  v.  Struhy 
(1900),  25  Ind.  App.  19,  56  N.  E.  733,  57  N.  E. 
599;  Hanna  v.  Island  Coal  Co.  (1892),  5  Ind.  App. 
163,  31  N.  E.  846,  61  Am.  St.  246,  note;  Flint  v. 
HulJbard  (1901),  16  Colo.  App.  464,  66  Pac.  446; 
Desaman  v.  Butler  Bros.  (1912),  118  Minn.  198, 
136  N.  W.  747,  Ann.  Cas.  1913  E  642,  note; 
Cameron  v.  Boeger  (1902),  200  111.  84,  65  N.  E. 
690,  93  Am.  St.  165,  169,  note;  2  R.  C.  L.  1080, 
§171.  We  need  give  no  time  to  a  discussion  of 
the  validity  or  character  of  the  claim  or  lien  of 
appellee's  attorneys  because,  for  the  purpose  of 
the  question  under  consideration,  appellant  ad- 
mits that  appellee's  attorneys  have  a  lien  on  the 
judgment  from  which  the  appeal  is  taken. 

Indeed,  appellant's  resistance  of  the  motion  to 

dismiss    the   appeal   is   predicated   solely    on   the 

existence  of  such  lien,  and  by  its  own  ad- 

5.     mission  its  sole  object  and  purpose  in  fur- 
ther prosecuting  the  appeal  is  to  obtain  a 
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reversal  of   the  judgment   below  in  order 
6.    that  it  may  avoid  the  enforcement  of  said 

lien  against  it,  and  entirely  escape  the  pay- 
ment of  the  attorneys'  fees  thereby  secured.  In 
some  of  the  cases,  supra^  notably  Meidreich  v. 
Rank,  it  is  held,  in  effect,  that  where  the  plaintiff's 
attorney  has  obtained  a  judgment  for  his  client 
and  has  a  lien  thereon  of  record  for  his  fees  that  a 
settlement  between  the  defendant  and  plaintiff,  in 
the  absence  of  and  without  the  knowledge  of  plain- 
tiff's attorney  is  a  constructive  fraud  on  such 
attorney.  Applying  the  legal  principles  recognized 
and  announced  in  that  case  and  the  cases  there 
cited  to  the  instant  case,  it  would  seem  that,  in 
view  of  the  fact  that  the  settlement  with  appellee 
was  effected  and  obtained  by  appellant  without 
the  knowledge  or  consent  of  appellee's  attorneys, 
a  constructive  fraud  was  practiced  on  such  at- 
torneys, and  that  because  thereof  such  attorneys, 
as  to  their  interest  in  said  judgment,  are  not  bound 
by  such  settlement  and  they  may  assert  and  enforce 
such  interest  regardless  of  such  settlement.  This 
being  true,  it  would  seem  necessarily  to  follow 
that  appellant  would  have  a  corresponding  or 
reciprocal  interest  in  avoiding  such  judgment 
which  it  would  be  entitled  to  have  protected  and 
preserved  by  a  determination  of  its  appeal  on  its 
merits,  imless  by  the  constructive  fraud  so  practiced 
by  it,  as  indicated,  it  has  estopped  itself  from  as- 
serting such  right. 

In  this  connection,  it  is  proper  to  say  that  it 
seems  to  be  appellant's  idea  that,  inasmuch  as 
there  was  no  attempt  between  appellant  and  ap- 
pellee to  settle  the  fees  of  appellee's  attorneys, 
and  because  the  judgment  was  left  unsatisfied  so 
that  appellee's  attorneys  may  enforce  their  lien, 
in  case  the  judgment  is  upheld  by  this  court,  that 
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there  was  no  fraudulent  collusion  between  appel- 
lant and  appellee  to  defeat  the  attorneys  in  the 
enforcement  of  their  lien  within  the  meaning  of  the 
cases  cited.  It  is  true  that  the  facts  of  the  instant 
case  do  apparently  differ,  in  such  respect,  from 
any  of  the  cases  herein  cited,  and  if  this  court 
should  do  what  appellant  seeks  to  have  it  do,  viz., 
consider  its  appeal  on  its  merits  and  reverse  the 
judgment  below,  and  appellee's  attorneys  should 
then,  in  an  independent  action,  seek  to  recover 
damages  because  of  the  collusion  and  fraud  of 
appellant  and  appellee  in  the  making  of  the  settle- 
ment, it  might  be  urged  by  appellant  with  some 
degree  of  plausibility  that  such  settlement  could 
not  have  operated  as  a  constructive  fraud  on  such 
attorneys.  This  would  be  so  because  a  reversal 
of  the  judgment  below  by  this  court  is  necessary  to 
consummate  and  give  to  such  settlement  an  effect 
prejudicial  to  appellee's  attorneys  and  hence,  in 
the  absence  of  such  action  of  the  court,  no  dam- 
ages would  result  to  such  attorneys  on  account  of 
such  settlement.  It  seems  to  us,  however,  that 
such  a  contention  is  an  argument  against  rather 
than  in  favor  of  the  court  considering  the  appeal 
on  its  merits,  and  thereby  taking  the  chance  of 
being  compelled  to  reverse  the  judgment  below 
with  the  result  that,  by  such  acticoi,  a  constructive 
fraud  will  be  consummated  on  the  attorneys. 

We  know  and  appellant  concedes  that-a  reversal 
of  the  judgment  below  would  destroy  the  lien  of 
appellee's  attorneys  and  hence  prevent  the  en- 
forcement of  such  lien  against  appellant.  Such 
fees  and  the  lien  therefor  being  dependent  on  a 
judgment  against  appellant  and  appellant  having 
settled  with  appellee,  it  would  also  follow  that,  in 
case  the  judgment  below  is  reversed,  such  attor- 
neys would  likewise  lose  all  opportunity  to  obtain 
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another  judgment  and  thereby  colleot  their  fee 
from  appellant,  unless  this  court  on  reversing  the 
present  judgment  (if  on  investigating  the  merits 
of  the  appeal  a  reversal  should  be  found  necessary) 
could  order  a  new  trial  with  instructions  to  the 
trial  court  to  allow  the  appellee's  attorneys  to 
proceed  with  the  trial  of  the  cause  in  their  own 
behalf,  regardless  of  appellant's  settlement  with 
their  client.  Indeed  appellant  claims  that  a  re- 
versal of  the  judgment  below  will  not  only  relieve 
it  from  the  enforcement  of  the  present  attorney's 
fee  lien  but  will  also  relieve  it  from  any  liability 
on  account  of  appellee's  attorneys'  fees  and,  as 
before  indicated,  it  admits  that  it  is  to  secure  such 
end  that  it  is  now  seeking  to  prosecute  its  appeal 
and  obtain  a  reversal  of  the  judgment  below. 
This  is,  in  effect,  a  concession  by  appellant  that  it 
has  been  guilty  of  the  conduct  which,  under  the 
authority  of  Meidreich  v.  Rank^  supra^  amounts  to 
a  constructive  fraud  on  appellee's  attorneys,  pro- 
vided only  that  it  may  secure  the  aid  of  this  court 
and  obtain  a  reversal  of  the  judgment  below.  In 
other  words,  the  aid  of  this  court,  by  way  of  a  re- 
versal of  the  judgment  below  is  necessary  to  give 
appellant  the  benefit  of  its  settlement  as  against 
appellee's  attorneys  and  hence  necessary  to  give 
effect  to  the  constructive  fraud  so  attempted  to  be 
practiced  on  the  attorneys.  It  is  the  duty  of  a 
court  of  justice  to  prevent,  rather  than  aid  in 
making  possible,  such  a  result,  and  it  seems  that  to 
prevent  such  result  this  court  must  either  dismiss 
the  appeal,  and  let  the  judgment  below  stand 
for  the  benefit  of  such  attorneys,  or  otherwise 
pursue  the  course  above  suggested,  if  on  investiga- 
tion of  the  questions  presented  by  the  appeal  a 
reversal  of  the  judgment  below  is  found  to  be 
necessary,  it  should  grant  a  new  trial  with  instruc- 
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tions  to  the  trial  court  to  permit  appellee's  attorneys 
to  proceed  with  the  case  below  for  their  own 
benefit,  regardless  of  the  settlement  between  ap- 
pellant and  appellee. 

Inasmuch  as  we  have  no  statute  in  this  State 
providing  for  a  lien  by  an  attorney  on  his  client's 
cause  of  action,  there  might  be  some  question 
whether,  under  the  law,  this  court,  upon  reversing 
the  judgment  below,  would  be  authorized  to  direct 
the  trial  court  to  allow  the  plaintiff's  attorneys  to 
proceed  with  the  case  below  in  their  own  behalf, 
and,  in  any  event,  the  ends  of  justice  will,  in  our 
judgment,  be  better  served  by  dismissing  the  appeal 
and  allowing  the  present  judgment  to  stand  for 
the  purpose  of  preserving  the  lien  of  appellee's  at- 
torneys for  whatever  it  may  be  worth  to  them. 
Under  the  facts  in  this  case,  appellant  is  in  no 
position  to  complain  of  such  a  result. 

This  conclusion  is  expressly  supported,  we  think, 
by  the  case  of  Nichols  v.  Katres,  supra^  and  is 
impliedly  supported  by  the  principles  announced 
in  many  of  the  cases  herein  cited.  We  may  adopt 
the  concluding  statement  of  the  court  in  the  case 
of  Nichols  V,  KatreSj  supra^  as  entirely  applicable 
to  the  facts  of  this  case,  viz.,  "The  only  question 
remaining  over  which  a  dispute  or  legal  contro- 
versy might  arise,  is  the  attorney's  lien,  its  amount 
and  enforcement,  which  controversy  must  be  settled 
in  the  first  instance  in  the  lower  court.  Nichols, 
having  settled  the  case  with  Katres,  cannot  now 
prosecute  the  writ  of  error  for  the  purpose  of  de- 
feating an  alleged  attorneys'  lien  which  is  all  there 
is  left  in  the  case." 

For  the  purposes  of  the  question  here  considered 
we  have  assumed  that  the  settlement  between 
appellant  and  appellee  was  valid  and  binding  as 
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between  the  parties  because  in  this  respect  the 
settlement  is  not  questioned.     Appeal  dismissed. 

Note. — Reported  in  110  N.  E.  109.  As  to  lien  of  attorneys,  see 
51  Am.  St.  251.  As  to  the  right  of  a  party  who  recovers  judgment  for 
less  than  his  demand  to  appeal  after  satisfaction  of  judgment,  see 
16  Ann.  Cas.  79;  Ann.  Cas.  1914  C  301.  As  to  the  right  of  an  attorney 
to  a  contingent  fee  as  affected  by  a  settlement  between  client  and 
adversary,  see  18  Ann.  Cas.  1115;  and  as  to  the  effect  on  an  attorney's 
lien  of  a  collusive  settlement  after  verdict,  see  Ann.  Cas.  1913  E  646. 


State  of  Indiana  v.  TxTBSBURa  Land 

Company  et  al. 

[No.  8,794.    Filed  June  25, 1915.  Rehearing  denied  February  4, 1916. 

Transfer  denied  April  6,  1916.] 

!•  QxTiETiNG  TrriiB. — Actions. — Burden  of  Proof, — ^The  plaintiff  in 
an  action  to  quiet  title  has  the  burden  to  prove  that  it  had  title 
when  the  action  was  commenced  and  such  burden  is  not  discharged 
by  proof  that  defendant  has  no  title,    p.  574. 

2.  Public  Lands. — Tide  to  Public  Lands. — The  question  of  whether 
the  title  to  lands  belonging  to  the  United  States  has  passed  from 
the  government  must  be  determined  by  the  laws  of  the  United 
States,    p.  575* 

3.  PiTBUC  Lands. — Swamp  Lands. — Tide  of  State. — Title  by  the 
State  to  reclaimed  lands  without  the  meander  lines  described  in  the 
patent  of  the  United  States  conveying  swamp  lands  to  the  State, 
can  not  be  supported  on  the  theory  that  if  marsh  lands  or  non- 
navigable  waters  are  included  within  the  meander  line  of  a  govern- 
ment survey  on  which  {ractional  lots  abut,  such  marsh  land  or 
water  inside  the  meander  line  will  be  considered  to  have  been  sur- 
veyed and  the  lines  of  the  survey  extended  or  protracted  across 
the  meandered  territory  so  as  to  embrace  a  full  subdivision  so  par- 
tially surveyed,  and  that  hence  a  patentee  of  the  government  of 
such  subdivisions  or  lots  takes  of  the  unsurveyed  territory  an 
amount  sufficient  to  complete  his  subdivision,    p.  576. 

4.  Watbes  and  Watercourses. — Riparian  Owners. — Boundaries. — 
Swamp  Lands. — ^A  conveyance  of  land  bounded  by  a  nonnavigable 
stream  carries  with  it  the  bed  of  the  stream  to  the  center,  unless  a 
contrary  intention  is  manifest;  but  where  land  conveyed  is  de- 
scribed by  a  meander  line  run  between  such  land  and  unsurveyed 
marsh  or  submerged  land  lying  next  to  the  stream,  the  title  of  the 
purchaser  is  limited  to  the  land  included  within  the  survey,  p.  581. 

5.  Public  Lands. — Swamp  Lands. — Acquisition  of  Tide  by  State. — 
A  patent  or  at  least  a  selection  of  land  8iu*veyed  and  the  approval 
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of  such  selection  by  the  Seoretary  of  the  Interior,  is  a  neoeBsary 
prerequisite  to  the  State's  acquisition  of  title  to  lands  under  the 
Federal  Swamp  Land  Act.    p.  582. 

6.  PxTBLic  Lani>8. — Patents, — Construction. — A  patent  usually  ooh- 
veys  only  land  which  has  been  surveyed,  though  in  the  case  €i 
Intents  issued  under  the  Federal  Swamp  Land  Act,  where  the  land 
surveyed  consists  of  fractional  subdivisions  or  lots  abutting  un- 
surveyed  submerged  lands  or  marsh,  the  rule  seems  to  be  that 
the  question  of  whether  title  to  the  unsurveyed  temtory  passed 
from  the  United  States  by  virtue  of  a  patent  of  the  surveyed  land 
is  dependent  on  the  law  of  the  State  where  the  land  is  located,  p.  583. 

7.  BouNDAEiBs. —  Surveys. —  Natural  Monuments. — Natural  mon- 
uments will  prevail  as  against  other  calls  in  survey,    p.  587. 

8.  Waters  and  Watebcoubsbs. — Boundaries. — Meander  Lines. — 
As  a  general  rule  meander  lines  run  in  siurveying  fractional  por- 
tions of  the  public  lands  along  streams  are  merely  for  the  purpose 
of  defining  the  sinuosity  of  the  banks  and  for  ascertaining  the 
quantity  of  land  subject  to  sale,  and  are  not  to  be  considered  as 
boundaries  unless  it  appears  that  such  was  the  intention  of  the 
parties  to  the  instrument  of  conveyance,    pp.  587,588. 

9.  Public  Lands. — Surveys. — Construction. — ^Under  the  second  sec- 
tion of  the  Act  of  Congress  of  1796,  providing  that  navigable  rivers 
shall  not  be  included  in  public  surveys,  though  the  question  whether 
a  given  river  is  to  be  included  in  a  survey  is  within  the  discretion 
of  the  siUTveyor,  his  decision  is  not  conclusive,    p.  588. 

10.  Public  Lands. — Swamp  Lands. — TiJUe  of  Stale. — Extent. — 
In  view  of  the  languiage  of  the  Federal  Swamp  Land  Act  of  1850, 
and  of  the  patents  issued  thereunder  by  the  United  States  to  the 
State,  as  well  as  of  the  plat  describing  the  sections  as  abutting  on 
a  meander  line  purporting  to  be  that  of  the  Kankakee,  a  non- 
navigable  river,  rather  than  a  boundary  line  between  surveyed 
land,  and  unsiurveyed  submerged  territory,  all  of  which  evidences 
the  intention  of  the  federal  government  to  cede  all  the  tmsold 
swamp  land  in  the  State,  the  State  acquired  title  to  such  unsur- 
veyed submerged  territory  either  by  virtue  of  such  patents,  or 
under  the  doctrine  of  riparian  ownership;  the  method  of  acquisi- 
tion being  dependent  upon  whether  submerged  land  was  con- 
sidered as  swamp  land  or  as  a  portion  of  Kankakee  River,    p.  588. 

11.  Public  Lands. — Swamp  Lands. — State  Patents. — Scope  cf  Conr 
veyances. — Though  the  State  acquired  title  to  imsurveyed  territory 
or  marsh  along  the  Kankakee  River  from  the  United  States,  It  did 
not,  in  conveying  to  individuals  under  patents  describing  the  land 
as  described  in  the  plats  and  patents  of  the  United  States,  part 
with  title  to  such  submerged  land,  since  such  grants  were  made 
pursuant  to  the  State  Swamp  Land  Act  of  1852  (1  Rev.  Stat.  1876 
p.  952),  providing  for  the  platting  of  swamp  lands  and  their  sale 
at  a  stipulated  sum  per  acre,  and  that  the  proceeds  were  to  be 
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used  in  p&yiag  for  the  sale  of  the  lands,  eto.,  and  the  grants,  being 
statutoryy  are  to  be  construed  in  view  of  the  purposes  and  inten- 
tion disclosed  by  such  act.    pp.  592,  594, 597, 604, 607. 

12.  Waters  and  Watbbcourses. — Meander  Lines, — Boundaries. — 
In  determining  whether  the  meander  line  of  a  stream  should  be 
regarded  as  a  boundary  beyond  which  a  grantee  may  not  claim 
title,  the  intention  of  the  parties  to  the  instrument,  as  gathered 
from  the  instrument  itself,  or  if  the  instrument  is  ambiguous,  as 
gathered  in  the  light  of  facts  and  circumstances  existing  at  the  time 
the  instrument  was  prepared,  should  always  have  an  important  if 
not  a  controlling  influence,    p.  592. 

13.  Boundaribs. — Surveys, — Natural  Monuments, — The  influential 
reason  for  the' rule  favoring  natural  monuments  over  other  calls  in 
a  survey,  rests  on  the  presumed  intention  of  the  parties  to  convey 
the  lands  actually  surveyed,  and  the  presumption  that  natural 
monuments  are  less  likely  to  be  mistaken  than  other  calls,  and 
include  and  bound  the  lands  so  surveyed;  .but  where  the  reason 
for  the  rule  does  not  exist,  the  rule  itself  ceases,    p.  593. 

14.  Public  Lands. — Patents. — Construction. — In  interpreting  a 
patent  all  contained  in  the  patent  must  be  considered,  and  the 
identity  of  the  land  ascertained  by.  reasonable  construction  thereof, 
rejecting  if  necessary  any  erroneous  call,  and  especially  is  this 
true  where  the  survey  was  not  actually  run  on  the  groimd.  pp.597, 
604,607. 

15.  Boundaries. — Riparian  Rights, — Meander  Litres, — The  doc- 
trine of  riparian  ownership  applies  only  where  the  watercourse  is 
in  fact  the  boundary  of  the  lands  to  which  the  doctrine  is  sought 
to  be  applied,  and  where  there  is  uncertainty  as  to  whether  the 
meander  line  or  the  watercourse  was  intended  as  the  boundary, 
in  determining  such  question  reference  must  be  had  to  the  con- 
veyance to  the  party  claiming  the  application  of  such  doctrine 
and  to  liie  time  of  such  conveyance,  and  not  to  a  remote  time  or 
conveyance,    p.  602. 

16.  Public  Lands. — Swamp  Lands, — Sale  by  State, — Authority  of 
Officers, — The  officers  of  the  State  authorized  to  act  for  the  State 
in  the  sale  of  its  swamp  lands,  were  as  effectively  bound  and  limited 
in  their  authority  by  the  act  of  the  legislature,  as  an  agent  of  an 
individual  would  be,  acting  under  the  same  express  authority  in 
writing,  and  persons  purchasing  through  the  agents  of  the  State 
were  charged  with  knowledge  of  the  authority  under  which  such 
agents  acted,    p.  606. 

17.  Courts. — Appellate  Court, — Following  Decisions  of  Supreme 
Court. — ^Although  a  cause  in  the  Appellate  Court  involves  questions 
as  to  which  there  is  apparent  conflict  in  the  decided  cases  of  the 
Supreme  Court,  where  the  principle  on  which  the  opinion  must  be 
based  has  been  given  recognition  in  both  the  earlier  and  later  of 
those  decisions,  as  well  as  in  those  of  the  United  States  Supreme 
Court,  the  Appellate  Court  is  not  deprived  of  jurisdiction  under 


558  APPELLATE  COURT  OP  INDIANA, 


State  V,  Tuesburg  Land  Co. — 61  Ind.  App.  555. 


§1394  Bums  1914,  Acts  1901  p.  565,  but  may  follow  those  cases 
which  it  may  deem  to  be  supported  by  the  better  reason  and 
authority,    p.  607. 

From  Laporte  Circuit  Court;  James  F.  Gallaher^ 
Judge. 

Action  by  the  State  of  Indiana  against  the 
Tuesburg  Land  Company  and  others.  From  a 
judgment  for  defendants,  the  State  appeals.  Re- 
versed. 

Thomas  M.  Honan,  Attorney-General,  Adam 
Wise  and  J.  E.  McCulloiLgh^  for  the  State. 

Will  R.  Wood^  Grant  Crumpacker,  E.  D.  Crum- 
packer^  Oweth  L.  Crumpacker  and  Oshorn^  McVey  & 
Oshorn^  for  appellees. 

Ho^TTEL,  J. — This  is  an  appeal  from  a  judgment 
against  appellant,  the  State  of  Indiana,  in  an  ac- 
tion wherein  it  is  sought  to  quiet  title  to  some- 
thing over  3,700  acres  of  land  situate  in  Laporte 
and  Starke  counties.  The  suit  was  filed  in  the 
Starke  Circuit  Court  and  a  trial  in  that  court  re- 
sulted in  a  finding  and  judgment  against  the 
State.  On  separate  motions  made  by  appellant, 
a  new  trial  as  of  right  was  granted  and  the  cause 
was  venued  to  the  Laporte  Circuit  Court.  A 
trial  in  that  court  resulted  in  the  finding  and  judg- 
ment hereinafer  indicated. 

The  complaint  was  in  two  paragraphs,  each  of 
which  alleges  that  the  appellant  is  the  owner  in 
fee  simple  of  the  real  estate  in  controversy,  and  is 
in  the  usual  form  of  a  complaint  to  quiet  title,  the 
difference  between  the  paragraphs  being  merely 
in  the  manner  of  describing  the  real  estate.  The 
real  estate  is  all  in  township  33  north,  range  3 
west,  and  the  subdivisions  of  the  sections  involved 
are  described  in  the  first  paragraph  of  the  com- 
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plaint  as  follows:  (We  do  not  repeat  number  of 
township  and  in  other  respects  abbreviate  de- 
scription.) In  Laporte  County:  All  that  part  of 
the  S.  hi.  of  the  SE.  qr.,  sec.  3,  lying  E.  of  the 
meander  line  of  the  U.  S.  survey.  All  that  part 
of  the  SE.  qr.,  sec.  19,  lying  E.  of  the  meander 
line  of  U.  S.  survey.  In  Starke  County:  All 
that  part  of  the  S.  hf.  of  sec.  21,  lying  between 
the  meander  line  of  the  U.  S.  survey  on  the  E. 
and  the  old  channel  of  the  Kankakee  River  on  the 
W.  All  that  part  of  the  N.  hf.  of  sec.  21,  lying  E. 
of  the  old  channel  of  the  Kankakee  River.  All 
that  part  of  the  NE.  qr.  of  the  NW.  qr.  of  sec.  28, 
lying  west  of  the  meander  line  of  the  U.  S.  survey 
(in  both  Laporte  and  Starke  counties).  All  that 
part  of  sec.  10,  lying  E.  of  the  meander  line  of  the 
U.  S.  survey.  AH  that  part  of  sec.  16,  lying  E. 
of  the  meander  line  of  the  U.  S.  survey.  All  that 
part  of  sec.  20,  lying  E.  of  the  meander  line  of 
the  U.  S.  survey.  All  that  part  of  sec.  29,  lying 
W.  of  the  meander  line  of  the  U.  S.  survey.  All 
that  part  of  the  E.  hf.  of  sec.  30,  lying  between 
the  meander  lines  of  the  U.  S.  survey.  All  that 
part  of  the  NE.  qr.  of  sec.  31,  lying  between  the 
meander  lines  of  the  XJ.  S.  survey. 

The  second  paragraph  describes  the  real  estate 
in  controversy  by  courses  and  distances,  following 
'  what  is  indicated  on  the  government  plat  (which 
plat  hereinafter  appears  in  this  opinion)  as  the 
meander  lines  of  the  Kankakee  River  and  includ- 
ing all  the  territory  between  such  lines  consisting 
of  something  over  5,500  acres  and  then  excepting 
therefrom  section  14,  and  so  much  of  section  11  as 
lies  within  such  boundaries,  and  in  Starke  County, 
and  excepting  also  that  part  of  section  16,  within 
such  boundaries  and  section  15,  in  Laporte  County. 

Appellees,   Pinney  and   Biddle,   hereinafter  re- 
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ferred  to  as  P.  &  B.  filed  a  cross-complaint  in  four 
paragraphs.  A  demurrer  filed  by  appellant  to 
each  paragraph  of  this  cross-complaint  was  sus- 
tained as  to  the  second  and  third  paragraphs  and 
overruled  as  to  the  first  and  fourth  paragraphs. 
The  first  paragraph  of  cross-comi>laint  was  in 
the  usual  form  to  quiet  title  to  all  of  sec.  21,  in 
township  33  N.,  range  3  W.,  in  Laporte  and  Starke 
counties,  except  the  SE.  qr.,  and  the  SE.  qr.  of 
the  SW.  qr.  of  said  section. 

For  the  reasons  hereinafter  indicated,  it  is  not 
necessary  that  we  set  out  the  averments  of  said 
fourth  paragraph  further  than  to  say  that  it  seeks 
to  reform  the  description  of  the  real  estate  described 
in  the  letters  patent  issued  by  appellant  to  appellees, 
and  to  quiet  title  to  the  real  estate  included  in  the 
reformed  description.  A  denial  to  each  of  the 
paragraphs  of  complaint  and  cross^mplaint,  by 
the  respective  defendants  thereto,  closed  the  issues. 

Upon  the  issues  thus  formed  there  was  a  trial 
by  the  court,  and  a  general  finding  as  follows: 
''That  the  plaintiff  is  the  owner  in  fee  simple  of 
all  that  portion  of  section  2,  11,  23,  northeast  quar- 
ter section  3,  northeast  quarter  section  22,  west 
half  northwest  quarter  section  28,  which  lies  within 
or  between  the  meander  lines  of  Kankakee  River 
in  said  township  and  range,  and  is  entitled  to  have 
its  title  quieted  thereto;  that  the  cross-complain- 
ants, Pinney  and  Biddle,  are  the  owners  in  fee 
simple  and  should  have  their  title  quieted  to  all 
that  portion  of  section  21,  in  said  township  and 
range,  north  and  west  of  the  thread  of  the  Kan- 
kakee River,  as  the  same  was  before  the  artificial 
straightening  thereof;  that  as  to  all  the  other 
lands  involved  in  the  complaint  the  plaintiff  is 
not  the  owner  thereof/'  A  motion  for  new  trial 
filed  by  appellant  was  overruled  and  judgment 
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rendered  in  accord  with  the  finding.  The  errors 
assigned  and  relied  on  for  reversal '  by  appellant 
are  the  rulings  on  its  demurrer  to  the  fourth  par- 
agraph of  cross-complaint  of  appellees,  P.  &  B., 
and  the  ruling  on  its  motion  tor  new  trial. 

Numerous  questions  relating  to  the  admission 
of  evidence  are  presented  by  appellant's  motion 
for  new  trial,  but  the  conclusion  which  we  have 
reached  on  that  ground  of  the  motion__which 
challenges  the  sufficiency  of  the  evidence  to  sus- 
tain the  decision  of  the  trial  court  renders  unimport- 
ant all  other  questions  presented  by  the  appeal, 
including  that  of  the  ruling  on  the  demurrer  to 
the  fourth  paragraph  of  P.  &  B.'s  cross-complaint. 
We  therefore  go  directly  to  a  consideration  of  the 
question  of  the  sufficiency  of  the  evidence  to  sus- 
tain the  decision  of  the  trial  court. 

The  appellant  introduced  in  evidence  the  patent 
from  the  United  States  to  the  State  for  the  lands 
in  controversy,  which  is  as  follows: 

"The  United  States  of  America.  No.  2. 
To  all  to  whom  these  presents  shall  come, 
greeting:  Whereas,  by  the  Act  of  Congress 
approved  September  28th,  1850,  entitled  *An 
Act  to  enable  the  State  of  Arkansas  and 
other  States  to  reclaim  the  "Swamp  Lands'* 
within  their  limits',  it  is  provided  that  all 
the  *S^amp  and  Overflowed  Lands',  made 
unfit  thereby  for  cultivation  within  the  State 
of  Indiana,  which  remained  unsold  at  the 
passage  of  said  Act,  shall  be  granted  to  said 
State;  and  Whereas,  in  pursuance  of  instruc- 
tions from  the  General  Land  Office  of  the 
United  States,  the  several  tracts  or  parcels 
of  land  hereinafter  described  have  been  se- 
lected as  'Swamp  and  Overflowed  Lands',  en- 
uring to  the  said  State,  under  the  Act  afore- 
said, being  situated  in  the  District  of  Lands 
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subject  to  sale  at  Winamac,  Indiana,  to  wit:" 
(We  abbreviate  and  change  the  order  of  the 
descriptions.)  Also  W.  hf.  of  SE.  qr.,  the 
W.  hf.  NE.  qr.,  the  NE.  qr.  of  NE.  qr.  and  the 
W.  hf.  sec.  1,  the  E.  hf.  or  lots  Nos.  2,  3  and 
4,  the  NW.  qr.  of  the  NE.  qr.,  the  E.  lif.  of 
NE.  qr.  and  the  E.  hf.  of  the  SE.  qr.  sec.  2. 
The  W.  hf.  of  NW.  qr.,  the  SE.  qr.  of  the  NW. 
qr.  and  the  SW.  qr.  or  the  W.  hf.  of  SW.  qr. 
and  lots  Nos.  3  and  4  of  sec.  3.  The  whole 
of  sees.  4,  5,  6,  7,  8,  9,  12,  13,  17,  18,  24  and 
32.  The  whole  of  fractional  sees.  10,  11,  15, 
20,  21,  22,  23,  28, 29, 30  and  31.  TheE.hf.of 
the  SW.  qr.  of  the  SW.  qr.,  the  E.  hf.  of  the 
NW.  qr.,  NW.  qr.  of  the  NW.  qr.  and  the 
E.  hf.  of  SW.  qr.,  sec.  19.  The  S.  hf .  SW.  qr. 
the  W.  hf.  SE.  qr.  and  the  N.  hf.,  sec.  25. 
The  NE.  qr.  of  the  SW.  qr.  and  the  N.  hf., 
sec.  26.  The  N.  hf .  SE.  qr.  the  SW.  qr.  and  the 
N.  hf.,  sec.  27.  The  N.  hf.  of  the  NE.  qr.  and 
the  W.  hf.,  sec.  38.  The  S.  hf.  of  NW.  qr., 
the  N.  hf .  of  SW.  qr.  and  the  NW.  qr.  of  SE. 
qr.,  sec.  35.  All  in  Tp.  33  N.,  R.  3  W.,  '^con- 
taining  in  all  fifteen  thousand  and  eighty- 
three  acres  and  eleven-hundredths  of  an  acre, 
according  to  the  Official  Plats  of  Survey  of 
the  said  lands  returned  to  the  General  Land 
Office  by  the  Surveyor  General.  And  for 
which  the  Governor  of  the  said  State  of  Indi- 
ana did  on  the  eighteenth  day  of  December, 
one  thousand  eight  hundred  and  fifty-two 
request  a  patent  to  be  issued  to  the  said 
State,  as  required  in  the  aforesaid  Act.  Now 
therefore,  know  ye.  That  the  United  States 
of  America,  in  consideration  of  the  premises, 
and  in  conformity  with  the  Act  of  Congress 
aforesaid,  have  given  and  granted,  and  by 
these  presents  do  give  and  grant,  unto  the 
said  State  of  Indiana,  in  fee  simple  subject  to 
the  disposal  of  the  Legislature  thereof,  the 
tracts  of  land  above  described.  To  have 
and  to  hold  the  same,  together  with  all  rights, 
privileges,  immunities  and  appurtenances  there- 
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to  belonging,  unto  the  said  State  of  Indiana, 
in  fee  simple  and  to  its  assigns  forever.  In 
testimony  whereof,"  etc. 

Upon  this  evidence  appellant  rested  its  case. 
The  appellees  Tuesburg  Land  Company  and  Nor- 
thern Trust  Company,  trustee,  hereinafter  referred 
to  as  T  &  IJ,  then  introduced  in  evidence  numer- 
ous letters  patent,  twenty-seven  in  all,  issued  by 
the  State  to  the  several  respective  purchasers  there- 
in named,  by  which  the  State  conveyed  to  such 
purchasers  the  marginal  lots  or  surveyed  subdi- 
visions of  the  land  outside  of  and  abutting  on 
what  is  indicated  in  the  government  plat  as  being 
the  meander  lines  of  the  Kankakee  River.  Patent 
No.  23,440  is  as  follows: 

"The  State  of  Indiana.  No.  23,440.  S64.87 
Letters  Patent.  To  all  to  whom  these  Pres- 
ents shall  come.  Greeting:  Whereas,  George 
H.  Birch  has  filed,  with  the  Secretary  of  State 
of  the  State  aforesaid,  the  Certificate  of  the 
Auditor  of  State,  whereby  it  appears  that 
full  payment  has  been  made  according  to  the 
provisions  of  an  Act  of  the  General  Assembly 
of  the  State  of  Indiana,  approved  May  29, 1852, 
entitled  *An  Act  to  regulate  the  Sale  of  the 
Swamp  Lands  donated  by  the  United  States 
to  the  State  of  Indiana,  and  to  provide  for  the 
draining  and  reclaiming  thereof,  in  accordance 
with  the  condition  of  said  grant,*  and  also  of 
the  several  Acts  supplemental  thereto,  for 
the  Lot  No.  One  in  the  North  West  quarter 
of  Section  number  Ten  in  Township  number 
Thirty-three  North,  of  Range  number  three 
West,  containing  Fifty  one  90-100  acres,  be 
the  same  more  or  less,  situate  in  LaPorte 
County,  where  said  lands  were  offered  for  sale. 
Now  know  ye.  That  the  State  of  Indiana,  for 
and  in  consideration  of  the  sum  of  Sixty  four 
87-100  Dollars  paid  as  aforesaid,  as  appears 
by    Certificate    number    23,440,    has    given. 
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granted,  bargained  and  sold,  and  by  these 
presents  does  give,  grant,  bargain  and  sell, 
unto  the  said  George  H.  Birch  and  to  his 
heirs  and  assigns,  the  said  tract  above  de- 
scribed, together  with  all  the  rights,  privileges, 
immunities  and  appurtenances  of  whatsoever 
nature  thereto  belonging  to  have  and  to  hold 
the  same  forever.     In  testimony  whereof,"  etc. 

All  the  other  patents  are  in  form  the  same,  ex- 
cept No.  54,  which  differs  from  the  others  in  the 
manner  of  descriptions,  viz.,  It  describes  the  land 
by  lot  number,  as  follows:  "Lot  number  2  in 
section  twenty-one  (21),  and  lot  number  one  (1) 
in  section  twenty-eight  (28)'*,  etc.  These  several 
patents  show' that  each  was  made  in  accord  with 
the  description  shown  on  the  government  plat, 
and  also  show  that  the  State  has  conveyed  the 
marginal  lots  or  fractional  subdivisions  shown  on 
such  plat  to  abut  on  the  Kankakee  River,  in  so 
far  as  the  finding  of  the  trial  court  was  against  the 
State.  In  other  words,  in  so  far  as  the  finding  of 
the  trial  court  was  against  appellant,  it  had,  by 
said  several  patents,  conveyed  the  marginal  lots 
or  subdivisions  shown  on  such  plat  as  being  ad- 
jacent to  and  abutting  on  the  Kankakee  River. 

The  plat  of  the  government  survey  of.  said 
township  33,  on  file  in  the  State  auditor's  office, 
before  referred  to  herein,  was  introduced  in  evi- 
dence by  appellees.  Appellant  has  filed  with  its 
brief  a  copy  of  this  plat  which  we  appropriate  and 
make  a  part  of  this  opinion,  which  plat  is  as  fol- 
lows: 


NOVEMBER  TERM,  1915. 


505 


State  0.  Tuesburg  Land  Go. — 61  Ind.  App.  555. 


^p.^SSJr.    MUngs  JffSW. 


^mt  «r 


666  APPELLATE  COURT  OF  INDIANA. 


Htate  V.  Tuesburg  Land  Co. — 61  Ind.  App.  555. 

The  original  field  notes  on  file  in  the  state  audi- 
tor's office  from  which  the  plat  was  made  were 
offered,  and  over  appellant's  objection  and  ex- 
ception, were  admitted  and  read  in  evidence. 
These  notes  describe  the  character  of  the  land  in 
the  different  subdivisions  of  the  territory  outside 
of  the  meander  lines,  in  the  following  words: 
"Nearly  all  marsh,*'  "slough",  "land  covered  with 
ice",  "land  all  ice",  "land  a  Jake  of  ice'!,  "all  float- 
ing muck",  "land  a  miserable  floating  marsh'% 
"land  all  marsh  or  deep  water",  "land  beggars 
description",  "this  town  is  not  worth  describing". 
It  should  also  be  stated  that  wherever,  in  the 
field  notes,  reference  is  made  to  the  territory  in^ 
dicated  on  the  government  plat  as  "Kankakee 
River"  it  is  always  designated  as  "river"  or  "Kan- 
kakee River".  Every  section  line  indicated  on 
said  government  plat,  when  referred  to  in  the  field 
notes  as  running  from  an  estabUshed  corner  in 
any  direction  to  a  point  where  there  is  no  estab- 
lished comer,  is  made  to  terminate  at  a  point 
designated  as  being  on  the  right  or  left  bank  of  the 
"Kankakee  River". 

Appellees  also  introduced  in  evidence  plats  of 
said  township  33  on  file  in  the  office  of  the  auditor 
of  Laporte  County,  and  a  like  plat  on  file  in  the 
auditor's  of&ce  in  Starke  County.  These  plats 
show  the  lalids  in  controversy,  and  the  lots  and 
subdivisions  of  sections  abutting  on  the  meander 
line  of  the  Kankakee  River  substantially  as  shown 
by  the  government  survey. 

The  cross-complainants,  P.  &  B.  introduced  in 
evidence  the  following  certificates  of  which  we 
indicate  parts  only:  (1)  A  certificate  of  the 
auditor  of  state  as  to  the  correctness  of  the  record 
of  the  following  description  of  lands  recorded  in 
tract   books   in   the    State    auditor's    office,    viz., 
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fraction  in  the  NW.  comer  of  section  21,  in  township 
33  north,  of  range  3  west,  containing  nine  (9) 
and  eighty-hundredths  of  an  acre,  patented  to 
William  B.  Biddle  and  William  E.  Pinney,  April 
4,  1874,  No.  24,636,  vol.  54,  page  356,  Laporte 
County.  Lot  1  in  the  SE.  qr.  of  section  21,  in 
township  33  north,  of  range  3  west,  containing 
65.60  acres,  patented  to  A.  G.  W.  Sherman,  July 
16,  1871,  No.  24,401,  page  119,  Starke  County. 
Lot  No.  2  in  the  SE.  qr.  of  section  21,  in  township 
33  north,  of  range  3  west,  containing  36.80  acres, 
patented  to  Edward  Hawkins,  November  25, 
1884,  No.  54,  vol.  X,  page  54,  sold  under  act  of 
1883,  Starke  County.  (2)  Copies  of  certificates 
of  sales  of  swamp  land,  issued  by  the  treasurer  of 
Laporte  County  during  the  ninety  days  ending 
March  27,  1874.  Treasurer's  office,  etc.  "Re- 
ceived of  William  B.  Biddle  and  William  E.  Pinney, 
of  Laporte  County,  in  the  State  of  Indiana,  the  sum 
of  twelve  dollars  and  twenty-five  cents,  ^eing  the 
purchase  money  for  the  fractional  part  of  section 
No.  twenty-one  (21)  north  and  west  of  the  Kan- 
kakee River,  in  township  No.  thirty-three  (33) 
north,  of  range  three  (3)  west,  containing  nine  (9) 
and  (80)  hundredths  of  an  acre,  more  or  less  which 
entitles  the  said  William  B.  Biddle  and  William 
E.  Pinney  to  a  deed  from  the  State  of  Indiana  for 
said  land  on  presentation  of  this  certificate  to  said 
treasurer.  G.  W.  Mecum,  treasurer  of  Laporte 
County."  No.  24,637.  Treasurer's  Office,  etc. 
^'Received  of  William  E.  Pinney  of  Laporte  County 
in  the  State  of  Indiana  the  sum  of  eight  dollars 
and  sixty  cents,  being  the  purchase  money  for  the 
fractional  part  of  section  No.  fifteen  (15)  north  and 
west  of  the  Kankakee  river,  in  township  No. 
thirty-three  (33)  north,  of  range  three  (3)  west, 
containing   six    (6)    acres   and   ninety    (90)    hun- 
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dredths  of  an  acre  more  or  less,  which  entitles," 
etc.  Here  follows  the  respective  certificates  of  the 
treasurer  and  auditor  of  Laporte  County  and  of 
the  auditor  of  state,  certifying  to  the  correctness  of 
the  above,  which  we  need  not  set  out. 

P.  &  B.  also  offered  and  read  in  evidence  their 
patent  from  the  State  which  is  as  follows : 

"No.  24,636.  $12.25.  The  State  of  Indi- 
ana. Letters  Patent.  To  all  to  whom  these 
presents  shall  come.  Greeting:  Whereas,  Wil- 
liam B.  Biddle'and  William  E.  Pinney  have  filed 
with  the  Secretary  of  State  of  the  State  afore- 
said, the  Certificate  of  the  Auditor  of  State, 
whereby  it  appears  that  full  payment  has  been 
made  according  to  the  provisions  of  an  Act  of 
the  General  Assembly  of  the  State  of  Indiana^  . 
approved  May  gOth^  1862,  entitled  ^An  Act  to 
regulate  the  sale  of  the  swamp  lands  donated 
by  the  United  States  to  the  State  of  Indiana^ 
and  to  provide  for  the  draining  and  reclaiming 
thereof  J  in  accordance  with  the  condition  of 
said  granfj  and  also  of  the  several  Acts  supple^ 
mental  thereto^  for  the  fractional  north  west 
quarter  of  Section  number  Twenty  one  (21), 
in  Township  number  Thirty  three  (33)  north, 
of  Range  number  three  (3)  West,  containing 
Nine  80-100  acres,  be  the  same  more  or  less, 
situate  in  LaPorte  Coimty,  where  said  lands 
were  offered  for  sale.  Now  Know  Ye,  that 
the  State  of  Indiana,  for  and  in  consideration 
of  the  sum  of  Twelve  25-100  Dollars,  paid  as 
aforesaid,  as  appears  by  Certificate  number 
24,636,  has'  given,  granted,  bargained  and 
sold,  and  by  these  presents  does  give,  grant, 
bargain  and  sell,  unto  the  said  William  B. 
Biddle  and  William  E.  Pinney,  and  to  their 
heirs  and  assigns,  the  said  tract  above  de* 
scribed,  together  with  all  the  rights,  privileges, 
immunities  and  appurtenances  of  whatsoever 
nature  thereto  belonging",  etc. 

r 
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a  deed  from  the  English  Land  Company  to  the 
Tuesburg  Land  Company,  which  for  the  purposes 
of  this  opinion  need  not  be  set  out. 

The  oral  testimony  given  in  the  case,  briefly 
stated,  was  to  the  following  effect:  Pinney  tes- 
tified that  he  purchased  the  land  for  himself  and 
Biddle;  that  he  examined  the  plat  on  file  in  the 
auditor's  office  of  Laporte  County  before  his 
purchase;  that  he  paid  taxes  on  the  land  up  to  the 
time  of  the  litigation;  that  he  had  the  land  sur- 
veyed to  ascertain  how  much  they  might  have 
under  their  purchase;  that  they  rented  the  land 
to  the  English  Land  Company  and  did  other 
acts  of  ownership,  etc.  Charles  H.  Tuesburg 
testified  that,  after  receiving  its  deed  from  the 
English  Land  Company,  the  Tuesburg  Land  Com- 
pany took  possession  thereunder  and  has  ever 
since  continued  in  possession  of  the  lands  de- 
scribed in  its  deed;  that  it  made  improvements 
on  the  land,  cultivated  a  part,  including  some  of 
the  land  within  the  meander  lines;  that  it  sold 
marsh  hay  and  did  other  acts  of  ownership,  includ- 
ing work  of  reclamation  by  ditching  and  cutting 
timber  both  outside  and  inside  the  meander  lines 
of  the  Kankakee  River;  that  the  ditch  constructed 
by  the  Kankakee  Reclamation  Company  in  1903, 
1904  and  1905  through  the  territory  involved  was 
simply  a  widening,  deepening  and  straightening 
of  the  old  channel  of  the  Kankakee  River  cutting 
through  the  bends  and  furnishing  an  artificial 
channel  for  such  river. 

George  D.  Parks  testified  in  rebuttal  concern- 
ing a  survey  made  by  him  in  the  year  1901,  under 
the  direction  of  Governor  Durbin,  by  which  he 
surveyed  all  the  lands  involved;  that  he  did  not 
run  on  the  face  of  the  groimd,  the  meander  lines 
as  laid  down  by  the  government  survey,  but  that 
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he  ran  the  section  lines  and  made  notes  from 
where  those  section  lines  crossed  the  meander  lines 
and  then  in  preparing  the  plat,  from  the  govern- 
ment courses  and  distance'  of  the  survey  made  by 
Jeremiah  Smith,  he,  Parks,  platted  on  his  plat 
the  meander  lines,  checking  it  up  with  the  notes 
he  made  in  his  survey;  that  he  did  not  run  along 
the  meander  lines;  that,  on  both  sides  of  the  river, 
he  ran  all  of  the  section  lines  that  embraced  any 
land  in  any  section  within  the  meander  Knes  and 
platted  on  his  plat  the  meander  lines  and  their 
true  location  on  each  side  of  the  river ;  that  some  of 
the  notations  which  he  made  on  the  plat  between 
the  meander  lines  are  technical  marks  that  indi- 
cate where  trees  are  located  and  where  fresh 
marsh  land  exists;  that  the  marsh  land  is  indi- 
cated by  short  marks,  three  or  four  side  by  side 
and  underUned  with  a  short  horizontal  Une;  that 
the  locations  of  trees  are  indicated  by  short  broken 
curved  lines;  that  the  river  had  definitely  defined 
banks;  that  when  he  made  his  survey  there  was 
along  the  banks,  in  places,  a  growth  of  ash,  maple, 
elm,  willow  and  sycamore  timber;  that  the  longest 
distance  from  the  meander  line  to  the  channel  of 
the  river  or  banks  that  he  noted  was  along  the 
south  lines  of  sections  14,  15  and  16,  where  the 
distance  is  about  two  miles  and  a  quarter;  that  the 
nearest  point  is  where  the  river  crosses  the  north 
boundary  line  of  the  township;  that  he  measured 
between  the  banks  at  that  point  when  he  made 
his  survey  and  it  was  then  114  feet  between  the 
banks;  that  between  the  banks  of  the  river  proper 
and  the  meander  line  at  the  time  he  made  his  sur- 
vey, beginning  in  section  2,  the  growth  of  trees 
was  almost  entirely  on  the  west  side  of  the  river; 
that  near  the  north  half  of  the  section  there  were 
but  very  few  trees,  but  the  south  half  of  the  see- 
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tion,  between  the  river  and  the  section,  line, 
was  all  covered  with  trees;  that  this  growth  of 
trees  extended  into  section  3  for  several  hundred 
feet;  that  there  was  a  growth  of  trees  in  section  10 
several  hundred  feet  in  width  on  the  west  side  of 
the  river,  and  between  the  section  line  and  the 
river  on  the  east  side  it  was  covered  with  trees; 
that  there  were  some  trees  in  section  11  on  the 
east  bank  of  the  river,  and  the  line  between  sec- 
tions 10  and  11  ran  through  a  forest  all  the  way; 
that  in  section  21  there  were  trees  growing  upon 
both  banks  of  the  river,  extending  from  a  few 
feet  to  several  hundred  feet  on  either  side;  that 
there  were  a  few  trees  in  section  20,  down  in  the 
southeast  corner  on  the  north  bank  of  the  river; 
that  in  section  29  there  were  a  few  trees  on  either 
side  of  the  river;  that  in  section  30,  for  a  distance 
of  a  half  mile  along  the  river  line,  there  were  a 
few  trees  on  either  side ;  that  the  trees  varied  from 
the  smallest  timber  in  size  up  to  (some  few)  trees 
as  large  perhaps  as  two  feet  in  diameter,  but  the 
most  of  them  were  less  than  a  foot  in  diame- 
ter; that  the  most  of  the  larger  trees  had  been 
cut  off;  that  this  was  shown  by  the  stumps; 
that  some  of  the  stumps  would  run  as  high  as 
three  feet  in  diameter,  but  many  of  them  were 
from  eighteen  inches  to  two  feet,  and  were  mostly 
ash  and  maple,  with  some  sycamore  and  a  few 
black  gum;  that  there  was  then  no  cultivated 
land  between  the  meander  lines  except  a  little  in 
section  14;  that  the  rest  of  the  growth,  besides  the 
trees  mentioned,  was  marsh  grass,  cane  brakes,  rose 
briars,  weeds  and  other  grasses,  that  are  usually 
found  in  a  fresh  marsh.  «>    «• 

A  copy  of  the  plat  of  the  survey  made  by  Mr. 
Parks  is  set  out  in  appellant's  brief  and  we  ap- 
propriate it  and  make  it  a  part  of  this  opinion. 
It  is  as  follows: 
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Appellant  introduced  a  niunber  of  other  wit- 
nesses who  resided  along  the  Kankakee  River 
and  who  testified  in  rebuttal  as  to  the  location  of 
the  Kankakee  River  since  they  had  known  it, 
the  character  of  its  banks,  the  width  of  the  stream 
within  its  banks,  the  extent  of  the  wet  and  over- 
flowed land  outside  of  its  banks,  and  between 
such  banks,  and  the  meander  lines  of  such  river 
as  shown  by  the  plat  of  the  government  survey 
before  set  out  herein,  the  character  of  the  vegeta- 
tion and  timber  on  such  land,  etc. 

It  is  not  necessary,  however,  to  proceed  further 
with  the  evidence.  We  have  indicated  enough 
thereof  to  show  that  the  controlling  facts  in  the 
case  are  not  disputed.  They  are  as  follows:  The 
lands  conveyed  by  the  United  States  patent  in- 
volved in  this  suit  are  described  as  fractional 
sections,  except  as  to  sections  1,  2  and  3  where  the 
portions  conveyed  are  described  as  lots  or  other 
fractional  subdivisions  of  a  section.  The  pat- 
ent by  which  the  State  obtained  its  title  and  the 
several  patents  through  which  it  passed  title,  in 
terms  convey  nothing  but  surveyed  lands,  and 
describe  surveyed  lands  only;  that  is  to  say,  they 
describe  only  sections,  fractional  sections,  lots 
or  subdivisions  of  sections  which  have  no  existence 
independent  of  a  survey.  The  acreage  conveyed 
by  the  patent  from  the  government  corresponds 
to  the  acres  contained  in  the  surveyed  lots  and 
subdivisions  and  does  not  include  the  acreage  in 
the  imsurveyed  or  meandered  territory.  The  land 
in  dispute  lies  wholly  within  the  boundary  lines 
of  what  is  designated  on  the  government  survey 
as  ''Kankakee  River",  and  represents  only  that 
territory  necessary  to,  and  which  does  in  fact  com- 
plete the  fractional  sections  and  subdivisions  thereof 
designated   and   indicated   on   said   plat   as   sur- 
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veyed  and  as  being  bounded  by  the  meander  line 
of  such  river.  In  other  words,  the  fractional  sec- 
tions bounded  by  the  meander  lines  of  the  terri- 
tory designated  on  such  plat  as  "Kankakee  River" 
are  made  fractional  by  reason  of  the  meandering 
of  such  river;  and,  by  extending  the  section,  half- 
section  and  quarter-section  lines,  indicated  on  said 
plat,  through  the  territory  lying  between  the  me- 
ander lines  of  said  river  such  abutting  fractional 
sections  and  subdivisions  of  sections  will  be  per- 
fected and  completed.  The  State  by  its  patent 
obtained  title  to  all  the  fractional  sections,  lots 
and  subdivisions  of  sections,  indicated  on  said  plat 
as  actually  surveyed  and  as  being  adjacent  to, the 
territory  delimitated  by  the  meander  lines  of  the 
Kankakee  River.  As  shown  by  the  plat,  the 
lines  of  the  survey  were  not  actually  run  across 
the  territory  indicated  on  the  plat  as  ''Kankakee 
River",  and  consequently  there  was  no  attempt 
made  at  the  time  of  such  survey  to  subdivide  into 
legal  subdivisions  the  territory,  whether  land  or 
water,  included  between  *  the  meander  lines.  On 
the  contrary,  the  lines  of  survey,  were  in  fact  run 
around  the  rim  or  edge  of  such  territory  and  the 
fractional  lots  resulting  from  the  meander  lines 
were  given  numbers. 

Do  these  facts  uphold  the  finding  and  decision 
of  the  trial  court  before  indicated?     This  being  an 

action  by  the  State  to  quiet  its  title  to  the 
1.     lands  in  controversy,  the  burden  is  on  it  to 

prove  that  it  had  title  when  it  began  this 
action.  This  burden  can  be  discharged  by  proof 
of  its  own  title  and  not  by  proof  that  the 
defendants  have  no  title.  §1103  Burns  1914, 
§1057  R.  S.  1881;  Craig  v.  Bennett  (1897),  146 
Ind.  574,  45  N.  E.  792;  Blake  v.  Minker  (1894), 
136  Ind.  418,  36  N.  E.  346;  Graham  v.  Lunsford 
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(1897),  149  Ind.  83,  48  N.  E.  627;  Crotz  v.  A.  R. 
Beck  Lumber  Co.  (1905),  34  Ind.  App.  577,  585,  73 
N.  E.  273.  It  follows  that  our  first  inquiry  should 
be  whether  the  State  ever  obtained  title  to  the 
land  in  dispute.  As  hereinbefore  •  indicated,  the 
State  depends  for  its  title  on  the  patent  issued  to 
it  by  the  United  States  government  under  the 
Swamp  Land]|Act  passed  by  Congress  in  1850,  and 
hence  the  determination  of  the  question  suggested 
requires  us  to  determine  whether  the  United 
States  government  by  such  act  and  its  patent  is- 
sued thereunder  parted  with  title  to  the  land  in 
controversy.  Under  the  great  weight  of  author- 
ity the  question,  whether  title  to  land  which 
2.  was  once  the  property  of  the  United  States 
government  has  passed  from  it,  wherever 
presented,  whether  in  a  state  or  Federal  court, 
must  be  determined  by  the  laws  of  the  United 
States.  Irvine  v.  Marshall  (1858),  20  How.  558, 
15  L.  Ed.  994,  999;  Wilcox  v.  Jackson  (1839), 
13  Pet.  ^498,  10  L.  Ed.  264,  273;  United  States  v. 
Gratiot  (1840),  14  Pet.  *526,  *537,  10  L.  Ed.  573, 
578;  Gibson  v.  Chouteau  (1872),  13  Wall.  92,  20 
L.  Ed.  534,  536;  Packer  v.  Bird  (1891),  137  U.  S. 
661,  11  Sup.  Ct.  210,  34  L.  Ed.  819;  Shively  v. 
Bowlby  (1894),  152  U.  S.  1,  34,  14  Sup.  Ct.  648, 
38  L.  Ed.  331,  347;  St.  Anthony  Falls,  etc.,  Co. 
V.  Board,  etc.  (1897),  168  U.  S.  349,  18  Sup.  Ct. 
157,  42  L.  Ed.  497,  502;  Gutierres  v.  Albuquerque 
Land,  etc.,  Co.  (1903),  188  U.  S.  545,  23  Sup.  Ct. 
338,  47  L.  Ed.  588;  United  States  v.  Rio  Grande 
Dam,  etc.,  Co.  (1899),  174  U.  S.  690,  19  Sup.  Ct. 
770,  43  L.  Ed.  1136,  1142;  BagneU  v.  Broderick 
(1839),  13  Pet.  *436,  10  L.  Ed.  235;  Act  of  July 
26,  1866  (14  Stat,  at  Large  253,  Chap.  262);  Act 
of  March  3,  1877  (19  Stat,  at  Large  377,  Chap. 
107);  Act  of  March  3,     1891  (26  Stat,  at  Large 
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1095,  Chap.  561) ;  Act  of  June  17,  1902  (32  Stat, 
at  Large  388).  However,  there  seems  to  be  an 
exception  to,  or  a  departure  from,  this  rule  in  the 
case  of  Hardin  v.  Jordan  (1891),  140  U.  S.  371, 11 
Sup.  Ct.  808,.  35  L.  Ed.  428;  and  Mitchell  v. 
Smale  (1891),  140  U.  S.  406,  11  Sup.  Ct.  819,  36 
L.  Ed.  442,  the  latter  case  being  based  on  the 
former,  and  the  case  of  Kean  v.  Calumet  Canal, 
etc.,  Co.  (1903),  190  U.  S.  452,  23  Sup.  Ct.  651, 
47  L.  Ed.  1134,  to  which  eases  we  will  have  occa- 
sion to  refer  later  in  this  opinion. 

It  is  insisted  by  api>ellees,  in  effect:     (1)  that  the 

lands  involved,  though  shown  on  the  government 

plat    as    lying    within    the    meander    lines 

3.  designated  as  '^Kankakee  River"  were  sur- 
veyed, and  that,  if  surveyed,  the  marginal 
lots  shown  upon  the  plat  to  abut  upon  such  river 
extend  to  the  extreme  boundaries  of  the  sections 
and  hence  that  the  patents  of  the  United  States 
and  of  the  State,  by  conveying  the  marginal  lots 
or  fractional  sections  and  subdivisions  thereof, 
necessarily  included  the  abutting  territory  which 
was  necessary  to  complete  such  fractional  sections, 
or  subdivisions  thereof;  (2)  that,  if  such  lands  are 
in  fact  unsurveyed  and  the  patent  of  the  United 
States  covers  them  (as  is  claimed  by  appellant),  it 
does  so  by  virtue  of  the  common-law  doctrine  of 
riparian  ownership,  and  hence  that  the  patents 
issued  by  the  State,  by  reason  of  the  same  doc- 
trine, have  deprived  the  State  of  its  title.  Upon 
the  question  first  suggested,  there  are  two  lines  of 
decisions  of  our  Supreme  Court,  which  may  be  divided 
as  follows:  (1)  Those  prior  to  Stoner  v.  Rice 
(1889),  121  Ind.  51,  22  N.  E.  168,  6  L.  R.  A.  387, 
viz.,  Ross  v.  Faust  (1876),  64  Ind.  471  23 
Am.  Rep.  655;  Ridgway  y.  Ludlow  (1877),  58 
Ind.  248;  Edwards  v.   Ogle  (1881),  76  Ind._302; 
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State  V.  Portsmouth  Sav.  Bank  (1886),  106  Ind. 
435,  459,  7  N.  E.  379.  (2)  The  case  of  Stoner 
Y.  Rice  and  those  subsequent  to  it,  viz.,  Brophy 
V.  Richeson  (1894),  137  Ind.  114,  36  N.  E.  424; 
ToUeston  Club  v.  State  (1895),  141  Ind.  197,  38 
N.  E.  214,  40  N.  E.  690;  Kean  v.  Rohy  (1896), 
145  Ind.  221,  42  N.  E.  1011;  Tolleston  Clvh  v. 
Clough  (1896),  146  Ind.  93,  43  N.  E.  647;  Mason 
V.  Calumet  Canal,  etc.,  Co.  (1898),  150  Ind.  699; 
Gary  Land  Co.  v.  Griesel  (1913),  179  Ind.  204, 
100  N.  E.  673.  Whether  each  of  these  cases  in 
its  class  may  be  reconciled  with  the  other  cases 
of  its  class  may  be  open  to  doubt,  but  that  there 
is  conflict  between  cases  of  the  one  class  with 
cases  of  the  other  class  seems  certain. 

A  review  of  these  decisions  in  so  far  as  they 
affect  the  subject  involved  is  well  elucidated  by 
Mr.  Justice  White  in  a  very  able  dissenting  opinion 
rendered  by  him  in  the  case  of  Kean  v.  Calumet 
Canal,  etc.,  Co.,  supra.  (Same  case.  Mason  v. 
Calumet  Canal,  etc.,  Co.,  supra.)  An  examina* 
tion  and  careful  study  of  his  review  of  these  cases 
and  of  his  discussion  and  disposition  of  the  same 
questions  here  involved  will  be  enlightening  and 
will  at  the  same  time  disclose  the  difficulty  of 
ascertaining  from  the  decided  cases  any  sure  and 
correct  guide  to  a  determination  of  the  questions 
presented  by  this  appeal.  In  si>ealdng  of  the 
holding  of  the  Indiana  Supreme  Court  in  the 
case  of  Kean  v.  Calumet  Canal,  etc.,  Co.,  supra, 
Justice  White  in  such  dissenting  opinion  said: 
"The  court  below  held,  although  the  United  States 
survey  had  not,  in  fact,  been  extended  beyond  the 
meander  line  and  the  lots  conveyed  by  the  United 
States  were  described  as  fractional  on  the  plat  and 
in  the  patents,  that  the  patentees  yet  took'  full  sub* 
VoL.  61—37 
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divisions.  The  principle  appKed  was  this :  Where 
marsh  land  or  nonnavigable  waters  were  within 
a  meander  line  upon  which  fractional  lots  were 
abutted,  the  conveyance  of  such  lots  by  the  United 
States  carries  a]  so  the  marsh  land  or  nonnavi- 
gable water  beyond  the  meander  to  the  ex- 
tent of  a  full  subdivision.  And,  in  order  to  accom- 
plish this  result,  the  marsh  land  and  water  inside 
of  the  meander  will  be  considered  to  have  been 
surveyed,  and  the  lines  of  the  survey  be  hence 
protracted  across  the  meander  so  as  to  embrace 
a  full  subdivision.  Whilst  this  theory  was  plainly 
irreconcilable  with  the  construction  given  the 
United  States  law  by  the  Supreme  Court  of  Indi- 
ana in  cases  decided  by  it  prior  to  Stoner  v.  Rice^ 
supra^  that  case  announced  the  rule,  and  the 
subsequent  cases  in  Indiana  have  sanctioned  it 
down  to  and  including  Kean  v.  Roby,  supra^  upon 
which  the  decision  in  this  case  was  rested.  In 
Hardin  v.  Jordan^  supra^  the  doctrine  of  Stoner 
V.  Rice,  supra,  was  criticised  as  an  unwarranted 
departure  from  the  common  law,  and  it  was  ob- 
served— as  was  undoubtedly  the  case — that  the 
Indiana  court,  in  Stoner  v.  Rice,  supra,  but  adopted 
the  rule  announced  by  the  Supreme  Court  of 
Michigan  in  Clute  v.  Fisher  (1887),  65  Mich.  48, 
31  N.  W.  614,  shortly  before  the  decision  in  Stoner 
V.  Rice,  supra.  Now,  the  opinion  in  Clute  v. 
Fisher,  supra,  shows  that  the  Michigan  court  in 
that  case  but  followed  a  prior  ruling  made  by  it 
at  the  same  term  in.  Palmer  v.  Dodd  (1887),  64 
Mich.  474,  31  N.  W.  209.  The  latter  case  in- 
volved title  to  land  within  a  section  made  frac- 
tional by  a  meandered  lake  or  marsh,  and  the 
controversy  turned  upon  whether,  under  the  law 
of  the  United  States,  the  rights  of  the  owner  of 
the  fractional  section  extended  beyond   the  me- 
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ander   line.     The    Supreme    Court    of    JMiohigan, 
in  deciding  the  question,  said:     *When  the  United 
States  grants  hj  patent  land  described  by  a  legal 
subdivision,  the  grantee  is  entitled  to  aU  the  land 
embraced  within  the  legal  subdivision  contained 
in  his  grant,  and  is  not  limited  by  the  number  of 
acres  specified  in  the  patent  or  upon  the  govern- 
ment plat.     The  meanders  have  no  significance 
as    boundaries,    and  are   not   intended   as   such. 
They  are  run  simply  to  afford  a  means  of  com- 
puting the  area  contained  in  the  fraction  which 
the  United  States  requires  payment  for  on  sale 
of  the  public  domain.     But  no  grantee  by  such 
patent,  granting  a  legal  subdivision  of  land,  can 
derive  title  to  la9.d  upon  another  legal  subdivision. 
This  we  have  decided  in  the  cases  of  Wilson  v. 
Hoffman   (1884),   54   Mich.   246,   20   N.    W.   37; 
Keyser  v.   Sutherland   (1886),    59   Mich.   455,   26 
N.  W.  865,  which  were  based  upon  the  decision  of 
the  Supreme  Court  of  the  United  States  in  Brown 
V.  CUments  (1845),  3  How.  *650,  11  L.  Ed.  767'. 
It  is,  hence,  apparent  that  the  rule  in  Clute  v. 
FisheTj   supra^   was  based   upon  the   construction 
of  the  law  of  the  United  States  expounded  by  this 
court  in  Brown  v.  ClemenU^  supra.     But  long  prior 
to  the  decision  in  Clute  v.  Fisher^  supra^  this  court, 
in  Gazzam  v.  Phillips  (1857),  20  How.  372,  15  L. 
Ed.  958,  had  reviewed  the  case  of  Brown  v.  Clem- 
entSy  supra^  and  decided  that  the  sale  of  a  fractional 
lot  did  not  convey  a  full  subdivision;  and,  in  con- 
sequence of  this  view,  the  case  of  Brown  v.  Clem-- 
entSy   supraj  was   expressly  overruled.     In  subse- 
quent cases  in  Michigan  the  fact  that  that  court 
has  mistakenly  predicated  its  conclusion  in  Clute 
V.  Fisher^  supra^  on  a  case  which  this  court  had 
overruled,  has  been  conceded.    Grand  Rapids  Ice^ 
etc.j  Co.  V.  SoiUh  Grand  Rapids  Ice,  etc.,  Co.  (1894), 
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102  Mich.  227,  60  N.  W.  681,  25  L.  R.  A.  851. 
But,  while  the  Michigan  court  has  thus  recognized 
the  error  into  which  it  inadvertently  fell  in  Clute 
V.  Fisher^  supra,  the  Indiana  court  has  continued 
to  apply  that  rule,  although  the  sole  authority 
upon  which  it  rests  has  been  repudiated/' 

It  would  seem  therefore  that  the  doctrine  or 
rule  declared  in  the  case  of  Stoner  v.  Rice,  supra, 
and  followed  in  the  later  cases,  to  the  effect  that, 
where  marsh  land  or  nonnavigable  waters  are  in- 
cluded within  the  meander  line  of  a  government 
survey  on  which  fractional  lots  abut,  such  marsh 
land  or  water  inside  of  the  meander  line  will  of 
considered  to  have  been  surveyed  and  the  lines 
of  the  survey  extended  or  protracted  across  the 
meandered  territory  so  as  to  embrace  a  fuU  sub- 
division so  partially  surveyed,  and  that  a  patentee 
of  the  government  of  such  subdivisions  or  lots 
bordering  on  such  meander  line  will  be  held  to 
take  of  the  unsurveyed  territory  an  amount  suf- 
ficient to  complete  and  make  full  his  subdivision, 
is  now  practically  unsupported  by  authority  in 
other  jurisdictions.  To  us  the  principle  seems  not 
only  to  be  without  support  of  authority  in  other  jur- 
isdictiouB  but  we  can  see  back  of  it  no  good  reason 
for  its  existence,  and  it  may,  and  must  necessarily, 
in  some  cases,  furnish  the  means  of  accomplish- 
ing a  legal  absurdity,  as  was  demonstrated,  we 
think,  in  the  case  of  ToUeston  Club  v.  Clough, 
supra,  where  the  owner  of  the  land  would  have 
been  permitted  to  extend  his  lot  or  subdivision 
across  the  unsurveyed  territory,  and  the  me- 
andered stream  on  which  it  abutted,  and  finished 
out  his  subdivision  on  the  other  side  of  such  stream, 
but  for  the  fact  that  he,  in  his  pleadings,  had 
limited  his  claim  to  the  center  of  the  stream. 

There  is,  however,  another  rule  of  law  which  is 
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recognized  by  both  appellant  and  appellees,  and 
on  whieh  appellees  insist  that  both  the 
4.  State's  title  and  their  title  may  be  upheld — 
viz.,  the  doctrine  of  '^parian  ownership*'. 
Under  this  doctrine  a  grant  or  conveyance  of  land 
bounded  by  a  nonnavigable  stream  carries  with  it 
the  bed  of  the  stream  to  its  center,  unless  a  con- 
trary intention  is  manifest  from  the  grant  or  con- 
veyance itself.  Illyea  v.  White  River  Lights  ete., 
Co.  (1911),  176  Ind.  118,  93  N.  E.  670;  Irtdn  v. 
Crammond  (1915),  68  Ind.  App.  640,  108  N.  E. 
539,  and  authorities  cited.  This  doctrine  was 
recognized  at  common  law  and  is  recognized  and 
followed  both  by  the  Supreme  Court  of  the  United 
States  and  by  the  Supreme  Court  of  this  State. 
Rosa  V.  Fauatf  supra;  Edwards  v.  OgU^  supra; 
Kean  v.  Rohy^  supra;  John  Hilt  Lake  Ice  Co.  v. 
Zahrt  (1902),  29  Ind.  App.  476,  62  N.  E.  509; 
Brophy  v.  Richeson^  supra;  Illyes  v.  White  River 
Lights  eic.f  Co.^  supra;  Kean  v.  Calumet  Canals 
etc.^  Co.f  supra;  Sizor  v.  City  of  Logansport  (1898), 
151  Ind.  626,  50  N.  E.  377,  44  L.  R.  A.  814;  Knick- 
erbocker Ice  Co.  V.  Surprise  (1913),  53  Ind.  App. 
286,  97  N.  E.  357,  99  N.  E.  58;  Hardin  v.  Jordan, 
supra;  Mitchell  v.  Smale,  supra;  Whitaker  v. 
McBHde  (1905),  197  U.  S.  510,  25  Sup.  Ct.  630, 
49  L.  Ed.  857.  As  hereinbefore  indicated,  the 
government  plat  shows  that  the  meandered  ter- 
ritory here  involved  was  "Kankakee  River*'.  Such 
plat  and  the  State's  patent  from  the  government 
show  that  the  State  has  title  from  the  govern- 
ment for  all  the  fractional  sections  or  subdi- 
visions thereof  abutting  on  the  meander  line  of 
the  river  so  meandered.  It  is  not  disputed  that 
the  Kankakee  River  is  a  nonnavigable  river.  It 
would  follow  therefore  that  the  State  by  its  pat- 
ent,  having  obtained   title   to   all  the  fractional 
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sections  or  subdivisions  thereof  bordering  on  such 
river  under  the  doctrine  of  riparian  ownership, 
would  take  title  to  the  center  of  such  stream  and 
this  would  necessarily  include  all  the  land  here 
involved.  However,  such  taking  by  the  State, 
under  the  law,  would  be  predicated  on  the  theory 
that  there  was  a  survey  of  the  lands  so  selected  by 
it  under  such  act  and  that  the  natural  monument, 
the  river,  was  in  fact  the  boundary  of  the  several 
fractional  sections,  or  subdivisions,  indicated  as 
abutting  thereon.  If  the  meander  line,  in  fact, 
merely  marked  the  boundary  between  surveyed 
and  unsurveyed  territory,  it  seems  that  under  the 
weight  of  authority,  the  doctrine  of  riparian  owner- 
ship would  have  no  application,  but  the  purchaser 
of  the  surveyed  territory  would  be  limited  to  that 
included  within  the  survey.  The  weight  of  au- 
thority seems  to  be  to  the  effect  that  a  patent  is  also 
a  necessary  prerequisite  to  the  State's  acquiring 

title  to  lands  under  the  Swamp  Land  Act.  ToU 
5.    leston  Club  v.  State^  supra;  Niles  v.  Cedar  Point 

Club  (1889),  175  U.  S.  300, 20  Sup.  Ct.  124, 44 
L.  Ed.  171,  174;  Browr^y.  Hitchcock  (1899),  173  IT- 
S.  473,  19  Sup,  Ct.  485,  43  L.  Ed.  772;  Rogers,  etc., 
Mach.  Wks.  v.  Americarh  Emigrant  Co.  (1896),  164 
U.  S.  559,  574,  17  Sup.  Ct.  188,  41  L.  Ed.  552,  558; 
Michigan  Land,  etc.,  Co.  v.  Rv^t  (1897),  168  U.  S. 
589,  692,  18  Sup.  Ct.  208,  42  L.  Ed.  591,  592; 
Little  v.  Williams  (1913),  231  U.  S.  335,  339,  340, 
34  Sup.  Ct.  6S,  58  L.  Ed.  256,  259.  The  Supreme 
Court  in  this  State  in  some  of  its  earlier  cases  an- 
nounced a  different  doctrine,  viz.,  that  the  acts  of 
Congress  upon  the  subject  of  swamp  lands,  by  their 
own  force,  conveyed  the  title  to  such  lands  to  the 
State.  Edmondson  v.  Corn  (1878),  62  Ind,  17,  21; 
Matthews  v.  Goodrich  (1885),  102  Ind.  557,  564, 
568,  1  N.  E.  175;  State  v.  Portsmouth  Sav.  Bank, 
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supra;  Tolleston  Club  v-  State^  supra.  However, 
in  the  case  of  Tolleston  Club  v.  State^  supra^  the  Su- 
preme Court,  in  an  opinion  on  petition  for  rehearing 
seems  to  have  recognized  such  rule  to  be  as  first 
indicated,  or  at  least,  holds  that  there  must  be  a 
survey  of  such  lands  and  a  selection  thereof  by  the 
State  and  an  approval  of  such  selection  by  the 

Secretary  of  the  Interior.  It  has  also  been 
6.     frequently  declared  by  the  Supreme  Court 

of  the  United  States  that  a  patent  conveys 
only  land  which  has  been  surveyed.  Home  v. 
Smith  (1895),  159  U.  S.  40,  44,  45,  15  Sup.  Ct. 
988,  40  L.  Ed.  68,  70;  West  v.  Cochran  (1855), 
17  How.  403,  407,  15  L.  Ed.  110,  113;  Security 
Land,  etc.,  Co.  v.  Burns  (1904),  193  U.  S.  167,  24 
Sup.  Ct.  425,  48  L.  Ed.  662,  668;  M' I  vers  v.  Walker 
(1815),  9  Cranch  *173,  3  L.  Ed.  694;  Miles  v. 
Cedar  Point  Club,  supra;  FrenchrGlenn  Live  Stock 
Co.  V.  Springer  (1902),  185  U.  S.  47,  52,  22  Sup. 
Ct.  563,  46  L.  Ed.  800,  802;  Kean  v.  Calumet 
Canal,  etc.,  Co.,  supra,  498.  It  will  be  seen  from  what 
we  have  already  said  and  from  an  examination  of 
the  authorities  cited,  that  the  question  under 
consideration  is  not  free  from  difficulty  and  that 
there  are  many  decided  cases  which  seem  to  indi- 
cate that  the-  title  to  the  land  in  controveity  still 
remains  in  the  United  States  government.  How- 
ever, in  the  case  of  Hardirif  v.  Jordan,  supra,  379, 
where  the  Supreme  Court  of  the  United  States 
was  "called  upon  to  decide  whether  the  title  of 
the  plaintiff,  under  the  i)atent  title  granted  to 
her  ancestor  in  1841  extended  beyond  the  limits 
of  the  actual  survey,  under  the  permanent  waters 
of  the  lake  in  front  of  the  land  described  in  the 
patent,  and  not  merely  to  line  of  low-water  mark, 
as  held  by  the  court  below",  such  court  held,  in 
effect,    that:     (1)  Meander    lines   along    or    near 
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the  margin  of  a  stream  or  other  body  of  -water 
are  run  to  ascertain  the  quantity  of  public  land 
sold  and  are  not  boundary  lines;  the  waters  them- 
selves constitute  the  real  boundary.  (3)  Grants 
of  the  government  for  lands  bounded  on  streams 
and  other  waters,  without  any  reservation  or  re- 
striction of  terms,  are  to  be  construed  as  to'  their 
effect  according  to  the  law  of  the  State  in  which 
the  lands  lie.  (4)  The  common  law  is  the  law 
of  Illinois  as  to  the  rights  of  riparian  owners. 
(5)  By  the  common  law,  fresh  water  lakes  and 
ponds,  except  the  great  navigable  lakes,  belong 
to  the  owners  of  the  soil  adjacent,  who  own  the 
soil  ttsqTie  dd  JUum  aqv4ie.  This  case  is  approved 
and  followed  in  the  case  of  MitcheU  v.  Smale^ 
supra. 

In  the  more  recent  casei  of  Kean  v.  Calumet 
Canal  J  efc.,  Co.,  supra,  decided  by  the  Supreme 
Court  of  Indiana  {Mason  v.  Calumet  Canal,  etc., 
Co.,  supra),  and  taken  to  the  Supreme  Court  of 
the  United  States  by  writ  of  error,  the  latter 
court  again  approved  and  followed  the  case  of 
Hardin  v.  Jordan,  supra,  and  MitcheU  v.  Smale, 
supra,  and  in  doing  so,  said:  ^^For  twelve  years 
the  decisions  in  Hardin  v.  Jordan  and  Mitchell  v. 
iSmaZefiave  stood  as  authoritative  declarations  of 
the  law.  Probably  in  most  cases  the  statute  of 
limitations  has  cured  .the  defects  of  title  which 
those  cases  may  have  shown.  Meantime  many 
titles  must  have  passed  on  the  faith  of  those  de- 
cisions. The  United  States  can  meet  them  by 
the  form  of  its  conveyances.  It  seems  to  us  that 
it  would  be  likely  to  do  more  harm  than  good  to 
allow  them  to  be  called  in  question  now.  It  is 
said  that  the  land  under  water  was  not  embraced 
in  the  survey  of  1834.  It  would  seem  from  the 
plat  and  the  field  notes  that  the  sections  and  divid- 
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ing  lines  were  clearly  marked  off  and  posts  set. 
The  case  is  similar  to  Kean  v.  Roby  [1896],  145 
Ind.  221,  42  N.  E.  1011,  where  the  survey  was 
pronounced  sufficient.  No  difficulty  was  felt  on 
the  ground  that  the  survey  did  not  cover  the 
submerged  land  in  Hardin  v.  Jordan^  supra. 
But  furthermore^  the  land  was  selected  as  *swamp 
and  overflowed  lands*  hy  the  State.  It  not  appearing 
otherwise^  the  selection  must  he  presumed  to  have 
included  the  land  overflowed^  and  if  so  it  was  con^ 
firmed  to  the  State  hy  the  act  of  March  5,  1857f  Chap. 
117,  11  Stat,  at  Large  251,  Rev.  Stat.  §§2484 
[U.  S.  Comp.  Stat.  1901,  p.  1588].  The  confirma- 
tion encounters  none  of  the  difficulties  of  cases 
like  Stoneroad  v.  Stoneroad  [1895],  158  U.  S.  240, 
15  Sup.  Ct.  822,  39  L.  Ed.  966.  The  land  sur- 
rounding the  water^  at  leasts  was  svxveyed^  so  that 
the  identification  of  the  submerged  portion  was 
absolute.  We  are  of  opinion  that  the  State  of 
Indiana  got  a  title  to  the  whole  land  in  dispute.'' 
(Our  italics.) 

It  is  proper  in  this  connection  to  say  that  the 
three  cases  just  dted  are  criticised  and  disap- 
proved in  a  very  able  and  exhaustive  dissenting 
opinion  written  by  Justice  White  and  concurred 
in  by  Justice  McKenna,  in  the  QOise  of  Kean  v. 
Calumet  Canal^  etc.y  Co.^  supra.  It  was  in  this 
opinion  that  the  Indiana  cases  were  reviewed  and 
criticised  as  hereinbefore  indicated.  The  case  of 
Hardin  v.  Jordan^  supra^  and  the  other  cases  which 
follow  it  are  especially  criticised^  because  they 
seem  to  announce  the  doctrine  that  in  such  cases 
the  question  whether  title  to  the  land  passed  from 
the  United  States  government  should  be  deter- 
mined by  the  law  of  the  State  where  the  land 
was  located.  It  seems,  however,  that  in  Hardin 
V.  Jordan^  supra,  all  the  members  of  the  court  did 
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not  take  the  view  that  the  opinion  in  that  case  de- 
clared the  rule  to  be  as  broad  as  the  interpretation 
given  to  it  by  Justice  White.  This  appears  from 
a  dissenting  opinion  by  Justice  Brewer,  joined  in 
by  Justice  Gray  and  Justice  Brown,  in  the  case 
of  Hardin  v.  Jordan,  supra,  402,  in  which  the  fol- 
lowing language  is  found:  "Beyond  all  dispute 
the  settled  law  of  this  court,  established  by  re- 
peated decisions,  is  that  the  question  how  far  the 
title  of  a  riparian  owner  extends  is  one  of  local  lawJ*^ 
(Our  italics.)  Justice  Brewer's  opinion  then  pro- 
ceeds with  a  discussion  of  the  laws  of  Illinois  and 
concludes  that  the  law  as  announced  and  applied 
to  the  facts  of  the  case  by  the  lower  court  was  cor- 
rect. It  seems,  therefore,  that,  in  Hardin  v, 
Jordan,  supra,  some  members  of  the  court,  at 
least,  did  not  understand  that  such  court  was,  in 
that  case,  announcing  the  broad  doctrine,  that  in 
determining  the  question  whether  title  to  lands 
once  owned  by  the  government  was  passed  by  its 
patent,  reference  should  be  had  to  the  local  law 
rather  than  the  law  of  the  United  States. 

Going  back  to  the  dissenting  opinion  of  Justice 
White  in  the  case  of  Kean  v.  Calumet  Canal,  etc.,, 
Co.,  supra,  we  feel  it  proper  to  say  that  he,  in  a 
very  thorough  and  exhaustive  discussion  of  the 
question  involved,  each  phase  of  which  is  sup- 
ported by  numerous  authorities,  •  to  our  minds, 
greatly  weakens  the  force  of  the  majority  opinion 
and  makes  a  strong  showing  to  the  effect  that 
territory  included  between  meander  lines,  as  in 
the  case  there  involved  and  here  involved,  should 
be  treated  as  unsurveyed;  that  the  meander  line 
in  such  case  is  a  boundary  line  marking  the  extent 
of  the  surveyed  territory  and  that  a  patent  from 
the  government  conveying  the  fractional  sections 
or  subdivisions  of  land  abutting  on  such  meander 
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Kne  conveys  the  surveyed  territory  only.  How- 
ever, the  majority  opinion  in  that  ease  is  now  the 
law  of  the  United  States  Supreme  Court  on  the 
question  involved  and  even  though  it  may  ap- 
parently be  out  of  harmony  with  former  eases  of 
that  court,  we  believe  that  in  its  application  to 
the  Swamp  Land  Act,  especially  when  applied  to 
the  facts  of  a  case  like  the  one  here  presented,  it 
follows  both  law  and  equity. 

It  may  be  and  indeed  we  think  it  must  be  con- 
ceded that  the  territory  m^ked  **  Kankakee  River" 
on  the  government  plat  was  not  actually  surveyed. 
It  does  not  follow,  however,  that  the  meander  line, 
rather  than  the  river  was  intended  as  the  boundary 
of    the    surveyed    territory.     The    rule    in 

7.  favor    of    natural    monuments    as    against 
other  calls  in  a  survey  is  universal.     Illyes 

V.  White  River  Lights  etc\j  Co.,  supra;  Emmons  v. 
Kiger  (1864),  23  Ind.  483,  486rAllen  v.  Kersey 
(1885),  104  Ind.  1,  4,  3  N.  E.  557;  Pierce  v.  Van- 
sell  (1905),  35  Ind.  App.  525,  535,  74  N.  E.  554; 
Preston  v.  Bowmar  (1821),  6  Wheat.  *582,  5  L.  Ed. 
336;  Brown  v.  Huger  (1859),  21  How.  305,  318, 
16  L.  Ed.  125,  129;  Higuera  v.  United  States 
(1865),  5  Wall.  827,  835,  18  L.  Ed.  469,  471;  St. 
Clair  County  v.  Lovingston  (1874),  23  Wall.  46,  62, 
23  L.  Ed.  59,  61;  Security  Land,  etc.,  Co.  v.  Burns, 
supra,  and  cases  cited.  Generally  speaking,  "me- 
ander lines  are  run  in  surveying  fractional 

8.  portions  of  the  public  lands   bordering  on 
navigable  rivers,  not  as  boundaries  of  the. 

tract,  but  for  the  purpose  of  defining  the  sinu- 
osities of  the  banks  of  the  stream,  and  as  the 
means  of  ascertaining  the  quantity  of  the  land  in 
the  fraction  subject  to  sale,  and  which  is  to  be 
paid  for  by  the  purchaser.  *  *  *  Proprietors 
bordering   on   streams   not   navigable,    unless   re- 
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stricted  by  the  terms  of  their  granti  hold  to  the 
center  of  the  stream."  Sizor  v.  City  of  Loganspart 
(1898),  151  Ind.  626,  627,  628,  50  N.  E.  377,  44 
L.  R.  A.  814,  and  cases  cited.  See,  also,  Tolleaton 
Club  V,  State^  supra;  Tolleston  Club  v.  ClougK 
supra;  Kean  v.  Rohyt  supra;  Mason  V,  Calumet 
Canal^  etc.^  Co.,  supra;  Oary  Land  Co.  v.  Grieselj 
supra;  Brophy  v.  Rxcheson^  supra;  Stother  v.  Rice^ 
supra;  Sphung  v.  Moore  (1889),  120  Ind.  352,  22 
N.  E.  319;  Ross  v.  Faust^  supra;  Ridgway  v.  Ludr 
loWf  supra;  Hardin  v.  Jordan^  supra;  MitcheU  v. 
Smalej  supra;  Whitaker  v,  McBride^  supra;  St. 
Paul,  etc.,  R.  Co.  v.  Schurmeier  (1869),  7  Wall. 
272,  19  L.  Ed.  74.  *'The  second  section  of  the 
Act  of  Congress  of  1796  provides  that  nav- 

9.  igable  rivers  shall  not  be  included  in  public 
surveys;  but  does  not  indicate  what  shall 

be  considered  such;  and  it  is  left  to  the  discretion 

of  the  surveyor  to  include  a  given  river  or  not. 

But  of  course  his  decision  can  not  be  conclusive." 

Ross  V.  Faust,  supra,  475.     While  a  meander  line 

may  be  and  frequently  is  treated  as  a  boun- 

8.     ary  line  yet  this  is  done  only  when  it  appears 

that  it  was  the  intent  of  the  i>arties  to  the 

instrument  of  conveyance,  that  it  should  be  so 

treated.    Sizor   v.    City    of  Logansport,    supra;   4 

R.  C.  L.  97;  Irvin  v.  Crammond,  supra;  Home  y. 

Smith,    supra. 

In  the  instant  case  no  such  intent  appears,  as 

between  the  government  and  the  State.     On  the 

contrary,   the  facts  all  justify,  if  they  do 

10.  not  compel,  the  inference  that  the  stream 
and  not  the  meander  line  should  be  treated 

as  the  boundary.  We  say  this  because  it  appears 
from  the  Act  of  Congress  pursuant  to  which  the 
patent  of  the  United  States  government  was  issued, 
and  to  which  reference  was  had  in  the  patent^  that 
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it  was  the  purpose  and  intent  of  Congress  ^Hhat  all 
{he  ^swamp  and  overflowed  lands^  made  unfit  thereby 
for  cultivation  within  the  State  of  Indiana  which 
remained  unsold  at  the  passage  of  said  act  shall  be 
granted  to  said  Stated'  (Our  italics.)  To  carry 
out  this  purpose.  Congress  in  said  act  provided  that, 
as  soon  after  its  passage  as  practicable,  it  should 
be  the  duty  of  the  Secretary  of  the  Interior  "to 
make  out  an  accurate  list  and  plats  of  the  lands 
described  as  aforesaid  and  transmit  the  same  to 
the  governor  of  the  State  ♦  *  *.  And  at  the 
request  of  said  Governor,  cause  a  patent  to  be  issued 
to  the  State  therefor;  and  on  that  patent,  the  fee 
simple  to  said  lands  shall  vest  in  the  said  State 
*  *  *  subject  to  the  disposal  of  the  legislature 
thereof:  Provided,  however,  That  the  proceeds  of 
said  lands,  whether  from  sale  or  by  direct  appropri- 
ation in  kind,  shall  be  applied,  exclusively,  as  far 
as  necessary,  to  the  purpose  of  reclaiming  said 
lands  by  means  of  the  levees  and  drains  afore- 
said. *  *  *  That  in  making  oiit  a  list  and 
plats  of  the  land  aforesaid,  all  legal  subdivisions, 
the  greater  part  of  which  is  Vet  and  unfit  for  cul- 
tivation,' shall  be  included  in  said  list  and  plats; 
but  when  the  greater  part  of  a  subdivision  is  not 
of  that  character,  the  whole  of  it,  shall  be  excluded 
therefrom."  (Our  italics.)  9  Stat,  at  Large  519, 
Chap.  83. 

To  enable  the  State  to  select  and  indicate  the 
swamp  lands  to  be  granted  to  it  under  such  act, 
the  Department  of  the  Interior  was  by  such  act 
authorized  to  make  out  plats  of  such  lands  to  be 
furnished  the  State  for  its  selection.  Pursuant  to 
this  authority,  the  plat  of  the  government  survey 
was  made  in  1834  and  1835  and  set  out  in  this 
opinion  was  adopted  by  the  general  land  office  of 
the  United  States  and  furnished  to  the  Stale  as  being 
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a  plat  from  which  it  might  indicate  and  select 
''aU  the  swamp  and  overflowed  lands  made  unfit 
for  cultivation  then  unsold  within  the  State. 
From  such  plat  the  State,  as  shown  by  its  patent 
|rom  the  government,  reported  its  selections  to 
the 'general  land  office  of  the  United  States.'  The 
plat,  thus  adopted  by  the  government  and  fur- 
nished to  the  State,  from  which  it  made  its  selec- 
tions of  such  lands  designated  the  strip  of  territory 
between  the  meander  lines  indicated  on  such  plat 
as  'Kankakee  River.'  " 

Such  territory  was  either  swamp  land  or  it  was 
what  such  plat  showed  it  to  be,  viz.,  '^ Kankakee 
River."  If  it  was  swamp  land,  it  is  manifest  that 
under  the  Act  of  Congress  it  was  the  intention  of 
the  government  to  give  it  to  the  State,  and  it  is 
equally  certain  that  the  land  surrounding  the 
water  (or  meandered  territory)  at  least  was  all 
surveyed  so  that  the  identification  of  the  submerged 
territory  was  absolute  and  the  State  did  all  it  could 
to  indicate  its  intention  to  select  and  take  such 
territory  because  it  indicated  and  selected  all  of 
such  surveyed  territory,  viz.,  all  of  the  abutting 
fractional  sections  and  subdivisions  thereof.  On 
the  other  hand,  if  the  meander  line  should  in  fact 
be  treated  as  the  government  plat  indicates  it 
should  be  treated,  that  is  to  say,  if  the  Kankakee 
River  should  be  treated  as  the  boundary  of  the 
lands  selected  by  the  State,  then  the  State  takes 
the  territory  within  the  meander  lines  under  the 
doctrine  of  riparian  ownership.  The  selection  of 
land  by  the  State  and  the  issuing  of  its  patent  pur- 
suant thereto  under  the  act  in  question  is  therefore 
easily  distinguishable  from  the  cases  involving  a 
patent  from  the  government  to  an  individual 
where  there  was  a  sale  at  so  much  per  acre,  and 
the  meander  line  was  one  of  the  lines  which  bounded 
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and  circumscribed  the  number  of  acres  for  which 
the  patent  was  issued.  The  instant  case  has  the 
further  advantage  over  the  case  of  Hardin  v.  Jor^ 
dan,  supra^  in  that  the  territory  between  the  me- 
ander lines  is  designated  as  '^ Kankakee  River," 
while  the  territory  involved  in  that  case  was 
designated  as  **lake"  or  "marsh**.  Such  river 
being  nonnavigable,  no  question  can  exist  as  to 
the  application  of  the  doctrine  of  riparian  owner- 
ship, while  some  jurisdictions  have  refused  to  ap- 
ply this  doctrine  to  inland  lakes  or  ponds  which 
have  no  current.  TriLstees  of  Schools  v.  Schroll 
(1887),  120  lU.  509,  12  N.  E.  243,  60  Am.  Rep. 
575;  Hardin  v.  Jordan,  supra;  City  of  St.  Louis  v. 
Myers  (1885),  113  U.  S.  566,  5  Sup.  Ct.  640,  28 
L.  Ed.  1131;  Webber  v.  Pere  Marquette  Boom  Co. 
(1886),  62  Mich.  626,  30  N.  W.  469;  State  v.  Milk 
(1882),  11  Fed.  389;  Wheeler  v.  Spinola  (1873), 
64  N.  Y.  377,  385;  State  v.  Portsmouth  Sav.  Bank, 
supra.  The  instant  case  has  the  further  fact  in  its 
favor  that,  so  far  as  the  evidence  shows,  the  United 
*  States  has  never  issued  any  patent  to  the  land 
involved,  other  than  that  issued  to  the  State  and 
has  never  made  any  additional  survey  of  such 
territory  or  made  any  claim  thereto.  Congress, 
by  the  act  in  question,  having  authorized  the 
giving  of  all  said  land,  and  the  officers  of  the 
government,  under  the  authority  of  such  act,  hav- 
ing furnished  to  the  State  a  plat  which  was  treated 
both  by  the  United  States  and  the  State  as  being 
sufficient  for  its  selection  of  all  of  such  lands,  and 
which  is  open  to  an  interpretation  that  will  make 
it  sufficient  for  such  purpose,  it  is  the  duty  of  the 
court  to  adopt  such  interpretation.  Such  con- 
siderations doubtless  had  their  influence  in  the 
decision  of  Hardin  v.  Jordan,  supra,  and  the 
cases  following   that  decision.     The  language  of 
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the  Supreme  Court  of  the  United  States  in  the  case 
of  Kean  y.  Calumet  Canal,  etc.^  Co.,  above  quoted, 
is  specially  applicable  to  the  facts  of  this  case. 
For  the  reasons  indicated  and  on  the  authorities, 
supra,  we  hold  that  title  to  the  land  in  question 
passed  from  the  United  States  govermnent  to 
the  State  of  Indiana. 

We  next  inquire  whether  the  State  has  parted 

with  its  title  to  this  land.     In  this  connection,  it 

is   very   earnestly   insisted   by   appellees   that   a 

holding  that  the  State  acquired  title  under 

11.  its  patent  to  the  lands  in  dispute  necessi* 
tates  a  holding  that  it  has  passed  or  con- 
ferred title  to  its  respective  patentees,  because  it 
adopted  the  government  survey  and  plat  and  in 
its  i>atents  conveyed  with  reference  to  such  sur- 
vey and  plat,  and  by  the  same  description  that  it 
received  title;  that  the  State  should  not  be  per- 
mitted to  say  that,  when  it  took  the  land  from  the 
United  States  government,  the  meander  line  of 
the  Elankakee  Biver  as  designated  on  the  plat  of 
the  survey  made  by  such  government  was  in  fact ' 
the  bank  or  noieander  line  of  such  river  and  was 
not  a  boundary,  and  then,  when  the  State  sold 
such  land  under  the  same  plat  and  description  be 
heard  to  say  that  such  meander  line  was  no  longer 
a  meander  line  of  the  river,  but  was  in  fact  a 
boundary  line,  and  limited  the  lands  sold  by  the 
State  within  such  boundary.  Upon  first  im- 
pression this  argument  seems  conclusive,  but,  Will 
it  bear  analysis?  As  before  indicated,  in  this 
opinion;  the  general  rule  is  that  the  meander 
line  of  a  watercourse  is  not  treated  as  a  boundary 
line  but,  instead,   the  watercourse  is  treated  as 

the    boundary.     However,    in    determining 

12.  whether  such  meander  line  should  be  treated 
as  a  natural  monument  marking  the  bank 
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of  the  stream  which  it  is  supposed  to  meander,  or 
as  a  boundary  line  beyond  which  the  grantee  may 
not  claim  title,  the  intention  of  the  parties  to  the 
instrument  should  always  have  an  important,  if 
not  a  controlling  influence.  Such  intention  must 
ordinarily  be  ascertained  from  the  instrument  it- 
self, but,  where  uncertainty  exists  from  the  in- 
strument, resort  may  be  had  to  other  proper 
methods  to  ascertain  such  intent.  In  other  words, 
if  a  contract  is  open  to  two  constructions,  or  if 
there  be  uncertainty  or  ambiguity  in  its  language, 
such  contract  should  be  interpreted,  if  possible,  in 
the  light  of  the  facts  and  circumstances  which 
existed  and  were  present  and  of  influence  at  the 
time  the  instrument  was  prepared  and  executed, 
and  the  intent  of  the  parties,  when  so  ascertained 
should,  if  possible  be  carried  out.  Guaranty  Sav. 
etc.,  Assn.  v.  RtUan  (1893),  6  Ind.  App.  83,  33 
N.  E.  210;  Reissner  v.  Oxley  (1881),  80  Ind.  580; 
Chicago  J  etc.,  R.  Co.  v.  Barnes  (1888),  116  Ind. 
126,  17  N.  E.  459;  H.  0.  Olds  Wagon  Works  v. 
Coomhs  (1890),  124  Ind.  62,  24  N.  E.  589;  Manhattan. 
Oil  Co.  V.  Carrell  (1905),  164  Ind.  526,  73  N.  E.  1084. 

The  important  and  influential  reason  for  the 
13.    existence  of  the  rule  which  gives  a  natural 

monument  favor  over  other  calls  in  a  sur- 
vey is  because  it  is  presumed  to  be  the  intention  of 
the  i>arties  to  the  grant  to  convey  the  lands  actu- 
ally surveyed,  and  natural  monuments  when  called 
for  are  supposed  to  include  and  bound  the  lands 
80  surveyed  and  the  presumption  is  that  such 
monuments  are  less  likely  to  be  mistaken  than  are 
other  calls  in  the  survey.  M^Ivers  y.  Walker, 
supra;  Security  Land,  etc.,  Co.  v.  Burns,  supra; 
White  V.  Luning  (1876),  93  U.  S.  514,  23  L.  Ed.  938, 
940;  Davis  v.  Rainsford  (1821),  17  Mass.  207; 
Vol.  61—38 
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4.  R.  C.  L.  lOl,  §35.  The  undisputed  facts  in  this 
case  show  that,  as  between  the  State  and  its  paten- 
tees, said  reason  does  not  exist  for  favoring  the 
natural  monument  rather  than  the  meander  line 
as  the  true  boundary  of  the  lands  granted  to  the 
State's  patentees.  When  the  reason  for  a  rule 
ceases,  the  rule  itself  ceases. 

We  have  already  indicated  in  this  opinion  that 

we  thought  it  was  the  clear  intent  of  the  government 

to   pass  and   the   State   to  accept  all   the 

11.  swamp  lands  in  the  State  and,  to  accom- 
plish that  purpose,  we  concluded  that,  as 
between  the  government  and  the  State,  it  was  the 
duty  of  the  court  to  treat  the  watercourse  meander 
line  as  the  true  boundary  of  the  lands  selected  by 
the  State  under  such  Swamp  Land  Act.  We  now 
inquire,  What  was  the  intent  between  the  State  and 
its  patentees  as  shown  by  the  patents  and  by  the 
act  of  the  legislature  pursuant  to  which  such 
patents  were  issued,  reference  being  made  in  such 
jyatents  to  the  acts  of  the  legislature  as  the  author^ 
ity  under  which  they  were  issued? 

The  act  under  which  the  lands  in  question  were 
sold  by  the  State  was  the  Swamp  Land  Act  of  Jan- 
uary 27,  1852  (1  R.  S.  1852  p.  471),  entitled  an 
''Act  to  regulate  the  sale  of  swamp  lands  donated 
by  the  United  States  to  the  State  of  Indiana,  and 
to  provide  for  the  draining  and  reclaiming  thereof 
in  accord  with  the  conditions  of  said  grant.''  The 
act  constitutes  the  county  auditor  and  county  treas- 
urer as  agents  to  sell  such  lands  and  provides 
that  the  auditor  of  state  shall  cause  to  be  prepared 
plats  of  all  such  lands  and  forward  the  same  to  the 
respective  auditors  of  the  counties;  that* 'each  tract 
of  land  so  offered  for  sale  shall  be  struck  off  to  the 
highest  bidder  therefor,  for  any  simi  not  less  than 
one  dollar  and  twenty-five  cents  for  each  acre   in 
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the  tracV^;  that  the  auditor  shall  give  to  the  pur- 
chaser a  brief  certificate  stating  the  name  of  the 
purchaseri  'the  tract  or  tracts  purchased  hy  him^  the 
number  of  acres  contained  in  such  tract  or  tracts^ 
and  the  price  per  acre  at  which  the  same  was  sold; 
that  the  certificate  holders  shall  present  the  cer- 
tificate to  the  treasurer,  pay  him  the  whole  amount 
of  the  purchase  money,  and  that  the  treasurer 
shall  give  to  the  purchaser  a  duplicate  receipt, 
''specifying  therein  the  date  of  the  receipt  of  the 
money,  the  name  of  the  purchaser,  the  amount 
paid  for  each  acrCj  the  number  of  acres  in  the  tract 
or  tractSy  the  county,  congressional  township,  range 
and  section  in  which  the  tract  or  tracts  are  situ- 
ated"; that  the  county  auditor  shall  enter  in  a 
book,  kept  by  him  for  that  purpose,  **a  brief  de- 
scription of  each  tract  of  land  purchased,  the 
number  of  acres  contained  therein^  the  price  paid 
for  each  acre,  the  name  of  the  purchaser  or  purchas- 
ers, and  the  date  of  the  purchase'*;  that  the  treas^ 
urer  shall  forward  to  the  auditor  of  state  a  cer- 
tified copy  of  the  record  of  certificates  issued  by 
him  to  purchasers;  that  the  auditor  of  state 
shall  prepare  the  deeds  to  the  purchaser  upon  the 
.receipt  of  the  returns  from  the  treasurers^  and  that 
the  deeds  shall  be  signed  by  the  governor  and  at- 
tested by  the  secretary  of  state;  that  the  moneys 
received  shall  constitute  a  special  fund  to  be  used  in 
paying  expenses  of  selecting^  platting^  and  selling 
landsj  expense  of  reclaiming  the  land  by  ditching  or 
dyking y  and  the  balance  ^^ shall  constitute  a  portion  of 
aiid  belong  to  the  common  school  fund  of  the  State  as 
in  the  Constitution  provided";  the  unsold  lands 
were  made  ** subject  to  entry  at  the  sum  of  one  dollar 
and  twenty-five  cents  the  acre.**     (Our  italics.) 

Under  this  act,  there  was  imposed  on  the  agents 
of  the  State,  the  duty  of  surveying  and  ascer- 
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taining  the  nimiber  of  aares  in  each  tract  sold. 
This  was  a  prerequisite  to  the  sale  and  the  au- 
thority of  the  agents  to  sell  was  thereby  limited. 
The  whole  tenor  and  theory  of  the  act  is  that  the 
number  of  acres  to  be  sold  to  each  purchaser  should 
be  ascertained  and  paid  for  at  the  rate  of  not  less 
than  $1.25  an  acre,  and  that  when  a  report  of  such 
sale  was  made  the  purchaser  should  receive  his 
deed  and  the  fund  so  raised  should  be  used  to  pay 
the  expenses  of  selecting,  platting  and  selling  lands 
and  expenses  of  reclaiming,  etc.  Can  it  be  said 
that  under  such  act  the  agents  of  the  State  were 
authorized  to  convey  to  any  purchaser  more  than 
the  ascertained  acreage  in  his  lot;  or,  that  such 
purchaser  had  any  right  to  suppose  that  he  was 
getting  more  than  he  paid  for;  or,  that  the  State, 
would,  for  example,  take  the  $12.25  paid  by  P.  & 
B.  for  the  9.80^acre  tract  and  after  paying  the 
proportion  of  expenses  of  sale  allotted  to  such 
tract,  apply  enough  of  the  balance  of  the  $12.25 
towards  redeeming  240  acres  more  for  the  benefit 
of  P.  &  B.  and  then  turn  the  balance  into  the 
school  fund?  In  this  connection  its  seems  appro- 
priate to  ask,  What  would  the  school  fund  get? 
All  of  the  provisions  of  this  act  indicate  that  it 
was  the  intent  of  the  legislature  that  the  lines 
of  survey  used  or  adopted  by  the  State  for  the  pur- 
pose of  identif3ring  and  bounding  the  tracts  sold 
to  the  State's  patentees  should  mark  and  circimi- 
scribe  the  number  of  acres  sold  to  each  purchaser 
and  hence  that  all  of  such  lines,  whatever  they 
may  have  been  shown  to  be  on  the  plats,  so  made 
or  adopted  for  such  sale  should  be  treated  as 
boundary  lines.  The  government  plat,  adopted 
by  the  State  in  making  its  sales  to  its  i>atentees 
shows  that  the  territory  between  the  meander 
lines,  marked  ^'Kankakee  River,"  Was  not  actu- 


NOVEMBER  TERM,  1915.  597 

State  V,  Tuesburg  Land  Ck). — 61  In<L  App.  555. 

ally  surveyed;  that  all  of  the  lots  bordering  on 
such  meander  lines  were  surveyed  and  that  the 
line  bounding  such  abutting  lots  including  such 
meander  line,  enclosed  the  number  of  acres  indi- 
cated as  being  in  such  lots.  The  agents  of  the 
State  by  adopting  such  survey,  in  so  far  as  it 
showed  surveyed  lots  with  the  boundaries  neces- 
sary to  include  and  mark  the  acres  indicated  in 
each  lot  to  be  sold,  would  be  strictly  within  the 
spirit  and  letter  of  the  authority  imder  which 
they  were  acting;  but  an  adoption  of  the  survey 
with  the  idea  that  a  watercourse  which  in  no  way 
fixed  or  determined  acreage  in  any  tract  sold  should 
mark  the  true  boundary  of  any  such  tracts  would 
have  been  in  violation  of  such  authority.  Being 
purely  statutory,  grants  of  public  lands  should  be 
scrutinized  and  construed  by  the  courts  with 
reference  to  the  statutes  and  the  statutes  must  be 
given  their  true  interpretation  and  force.  Kean 
V.  Calumet  Canals  etc.j  Co.j  aupraj  and  cases  cited; 
Security  Land^  etc.j  Co.  v.  Burns j  supra^  and  cases 
cited;  Tolleston  Club  v.  lAndgren  (1907),  39  Ind. 
App.  448,  451,  452,  77  N.  E.  818;  StaU  v.  Ports- 
mouth Sav.  Bankj  supra.  In  interpreting  a  patent, 
all  contained  in  the  patent  must  be  con- 

14.  sidered,  and  the  identity  of  the  land  as- 
certained by  a  reasonable  construction  there- 
of, rejecting  if  necessary  any  erroneous  call.  Kean 
V.  Calumet  Canal  J  etc.,  Co.,  supra,  and  cases  cited. 
Especially  is  this  true  where  a  survey  was  not 
actually  run  on  the  ground.  Piatt- y.  Vermillion 
(1900),  99  Fed.  356,  39  C.  C.  A.  555. 

In  discussing  the  subject  under  consideration, 
the  Supreme  Coiu't,  in  the  case  of  Brophy  v.  Rich- 
eson,   supra,  said:     "If  the  boimdaries  were  un- 
certain   Hhe   number   of   acres,    according 

11.    to  the  survey'  would  certainly  be  an  indi- 
cation as  to  the  location  of  the  true  boun- 
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dary  Une  within  which  those  acres  were  contained, 
especially  in  a  case  like  this,  where  there  is  no 
dispute  as  to  the  boundary  except  as  to  one  side." 
See  also,  Chapman  &  Dewey  Lumber  Co.  v.  St. 
Francis  Levee  Dist.  (1914),  232  U.  S.  186,  197, 
34  Sup.  Ct.  297,  58  L.  Ed.  564,  568,  and  cases  cited. 

In  the  case  of  Niles  v.  Cedar  Point  Clubj  supra^ 
306,  the  court  said:  "It  may  be  that  surveyor 
Rice  erred  in  not  extending  his  surveys  into  this 
marsh,  but  his  error  does  not  enlarge  the  title  con- 
veyed by  the  patents  to  the  surveyed  fractional 
sections.  The  United  States  sold  only  the  frac- 
tional sections,  received  onljr  pay  therefor,  an 
amount  fixed  by  the  number  of  acres  conveyed, 
and  one  receiving  a  patent  will  not  ordinarily  be 
heard  to  insist  that  by  reason  of  an  error  on  the 
part  of  the  surveyor  more  land  was  bought  than 
was  paid  for,  or  than  the  government  was  offering 
for  sale." 

The  authorities  which  appellees  cite  and  rely  on 
as  fixing  the  river  as  the  boundary  rather  than  the 
meander  line  all  recognize  that  the  purpose  of  a 
meander  line  is  to  ascertain  the  number  of  a^cres  in 
the  fractional  section  subject  to  sale  and  for  which 
the  government  charged  a  consideration.  Such  was 
the  only  purpose  to  be  served  by  the  survey  re- 
quired by  the  act  of  the  legislature  in  this  case. 
The  meander  lines,  with  the  other  unquestioned 
lines  of  the  survey  indicated  on  the  government 
plat,  accurately  and  correctly  measured  the  num- 
ber of  acres  in  each  tract  sold  by  the  State,  and  they 
did  not  and  could  not,  within  the  letter  and  spirit 
of  the  act  of  the  legislature,  correctly,  serve  any 
other  purpose. 

In  the  case  of  the  State  v.  Portsmouth  Sav.  Bank, 
supra,  the  Supreme  Court  in  discussing  the  au- 
thority of  the  officers  of  the  State  in  the  matter  of 
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the  sale  of  its  swamp  lands  under  the  act  of  the 
legislature  here  involved,  said:  "Public  officers 
have  no  authority  to  dispose  of  the  State's  lands  ex- 
cept such  as  is  conferred  upon  them  by  positive 
statute.  Any  sales  of  such  lands  by  them  without 
such  statutory  authority  are  void  as  against  the 
State,  unless  they  are  in  some  proper  way  ratified 
by  the  State.  McCasUn  v.  State,  ex  rel.  [1885], 
99  Ind.  428;  Brown  v.  Ogg  [1882],  85  Ind.  234; 
Vail  V.  McKernan  [1863],  21  Ind.  421;  Skelton 
V.  Bliss  [1855],  7  Ind.  77;  Ferris ]y.  Cravens  [1879], 
65  Ind.  262;  Whiteside  v.  United  States  [1876], 
93  U.  S.  247  [23  L.  Ed.  882];  Hvll  &  Argalls  v. 
Marshall  County  [1861],  12  Iowa  142.  *  ♦  ♦ 
The  border  lands  were  in  a  condition  to  be  sold,  and 
the  officers  had  authority  to  sell  them.  The  bed 
of  the  lake  was  not  in  a  condition  to  be  sold,  and 
hence  they  had  no  authority  to  dispose  of  it  di- 
rectly or  indirectly.  Of  this  lack  of  authority, 
Dunn  and  Condit  were  bound  to  take  notice. 
They  were  bound  to  take  notice  of  the  public  rec- 
ords and  statutes.  Those  lands  could  not  have 
been  given  away  by  the  officers  to  the  detriment 
of  the  school  fund,  and  in  violation  of  the  object 
of  the  grant.  Neither  could  they  be  disposed  of 
in  any  way,  except  in  pursuance  of  law.  The  State 
held  the  swamp  lands  in  trust  for  the  people,  and 
the  object  for  which  they  were  granted.  Its  grants 
of  such  lands  therefore,  are  to  be  construed  strictly. 
Wilcoxon  V.  McGhee  [1851],  12  HI.  381,  54  Am. 
Dec.  409;  McManus  v.  Carmichael  [1856],  3 
Iowa  1;  City  of  Terre  Haute  v.  Terre  Haute  Water 
Works  Co.  [1884],  94  Ind.  305.  To  grant  the  con- 
tention of  appellee  would  be  to  hold  that  a  grantee 
from  the  State  of  a  forty-acre  tract  of  overflowed 
and  swamp  land,  bordering  upon  a  lake  four  miles 
in  width,   would   take  by  the   State's  deed,   not 
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only  the  forty  acres,  but  in  addition  a  strip  of  land 
as  wide  as  the  forty-acre  tract  and  two  miles  long. 
Without  entering  upon  a  review  of  the  numerous 
cases  upon  the  subject  of  riparian  rights,  we  are 
very  dear  that  the  deeds  or  patents  from  the 
State  to  Dunn  and  Condit  <3arried  to  them  no 
more  of  the  swamp  and  overflowed  lands  than 
were  included  in  the  several  surveyed  subdivisions 
bounded  by  the  lake.  As  fully  supporting  our  con- 
clusions in  this  case,  and  upon  the  general  subject 
of  grants  of  lands  bordering  upon  natural  lakes, 
we  cite  the  following  authorities:  State  v.  MUk^ 
supra;  Boorman  v.  SunnucJiB  [1877],  42  Wis.  233; 
State  V.  Gilmanton  [1839],  9  N.  H.  461;  Seaman  v. 
Smith  [1860],  24  HI.  521;  FUtcher  v.  Phelps  [1866], 
28  Vt.  257;  Mansur  v.  Blake  [1873],  62  Me.  88; 
Wheeler  v.  SpinoUit  supra;  Angell,  Watercourses 
§41;  Paine  v.  Woods  [1871],  108  Mass.  160;  Died- 
rich  V.  Northwestern  Union  R.  Co.  [1877],  42  Wis. 
248,  24  Am.  Bep.  399.''  To  the  same  effect  is 
the  case  of  Tolleston  Clvb  v.  Lindgrenj  supra 

We  are  aware  that  in  the  case  of  Gary  Land  Co. 
V.  Orieselt  supra,  the  Supreme  Court,  referring  to 
the  case  last  cited,  said:  ''There  are  doubtless 
distinctions  in  the  facts  between  that  case  and 
this,  but  if  it  can  be  said  to  be  in  conflict  fvith  the  rule 
herein  declared  it  is  expressly  overrvled.^^  (Our 
italics.)  It  must  be  admitted  that  the  case  of 
Tolleston  Clvb  v.  Lindgren,  supra,  can  not  be  recon* 
ciled  with  some  of  the  more  recent  cases  of  the 
Supreme  Court.  The  same  thing,  however,  may 
be  said  of  the  earlier  cases  of  the  Supreme  Court. 
The  language  quoted  from  the  case  of  State  v. 
Portsmouth  Sav.  Bank,  supra,  is  wholly  irreconcil- 
able with  the  announcements  of  some  of  the  later 
cases,  yet  the  former  case  has  never  been  expressly 
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overruled,  criticised  or  modified;  and  it  expressly 
recognizes  the  limitation  of  authority  imposed  on 
the  Statue's  officers  in  the  sale  of  swamp  lands  of 
the  State  imder  the  act  here  involved  and  also 
expressly  states  that  such  officers  "were  authorized 
to  sell  those  lands  by  surveyed  legal  designated 
and  platted  subdivisions  and  at  no  less  than  SI  .25 
per  acre'\  It  is  this  limitation  of  authority  which 
furnishes  the  reason  for  treating  a  meander  line 
as  a  boundary  line  circumscribing  the  acres  sold 
to  the  State's  patentees  in  its  swamp  land  pat-ents. 
In  the  case  of  ToUeston  Clvb  y.  StaiSj  supraj  which 
seems  to  be  in  conflict  with  ToUeston  Club  v. 
Lindgren^  the  Supreme  Court  said:  "If  the  me- 
ander line  in  this  case  were  actually,  or  by  necessary 
implication  made  a  boundary  of  the  lands  sold  it  is 
of  course  evident  that  such  boundary  would  stand 
just  od  any  other  boundary  named  or  described.^* 
In  view  of  the  provisions  of  the  act  ofthelegis- 
lature,  above  indicated,  we  are  unable  to  see  bow 
such  necessary  implication  can  be  avoided.  It 
is  useless,  however,  to  discuss  the  decided  cases 
further. 

At  the  time  of  the  sale  by  the  State  of  the  abut- 
ting lots,  the  disputed  territory  was  in  fact  swamp 
land  or  marsh  of  the  same  kind  and  character  as 
that  sold  by  the  State,  and  which  the  act  in  ques- 
tion required  to  be  sold  and  not  given  away.  When 
the  State,  in  any  given  case,  sold  swamp  lands  or 
overflowed  lands  that  were  bounded  by  a  river, 
of  course,  imder  the  law  of  the  State,  the  pur- 
chaser took  to  the  thread  of  the  stream,  but  when 
the  State  sold  swamp  and  overflowed  lands,  it 
did  not  give  the  purchaser  the  right  to  take  all 
swamp  and  overflowed  lands  that  adjoined  the 
land  that  he  bought.     It  gave  him  the  right  to  the 
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land  sold  to  him  and  to  none  other.  Land 
15,  is  never  appurtenant  to  land.  The  doctrine 
of  riparian  ownership  applies  only  where 
the  watercourse  is  in  fact  the  boundary  of  the 
lands  to  which  the  doctrine  is  sought  to  be  applied, 
and  where  there  is  uncertainty  as  to  whether  the 
meander  line  or  the  watercourse  was  intended  as 
the  boundary  in  determining  such  question  refer- 
ence must  be  had  to  the  conveyance  to  the  party 
claiming  the  application  of  such  doctrine  and  to 
the  time  of  such  conveyance,  and  not  to  a  remote 
time  of  conveyance.  Ocean  City  Assn.  v.  Schriver 
(1900),  64  N.  J.  L.  550,  559,  46  Atl.  690,  51  L.  R. 
A.  425;  Johnston  v.  Jones  (1862),  1  Black  209, 
221,  17  L.  Ed.  117;  James  v.  Howe  (1885),  41  Ohio 
St.  696,  709. 

It  follows  from  what  we  have  said  that  the 
decision  of  the  trial  court  is  not  sustained  by 
sufficient  evidence,  and  the  judgment  below  is 
therefore  reversed  with  instructions  to  the  trial 
court  to  grant  a  new  trial  and  to  take  such  other 
steps  in  the  case  as  may  be  consistent  with  this 
opinion. 

Shea,  C.  J.,  Ibach,  P.  J.,  Felt  and  Moran,  JJ., 
concur.     Caldwell,  J.,  not  participating. 

On  Petition  for  Rehearing. 

HoTTEL,  J. — In  their  petition  for  rehearing  ap- 
pellees say  that  the  court  has  repeatedly  stated  in 
its  original  opinion  in  this  case  that  the  official  plat 
with  reference  to  which  all  the  conveyances  were 
made  shows  the  marginal  lots  to  abut  upon  the 
meander  line  of  the  Kankakee  River.  They  insist 
that  this  is  an  erroneous  statement;  that  the  me- 
ander line  of  the  Kankakee  River  "is  not  shown 
upon  the  original  government  plat?'  This  is  a 
departiu'e  from  the  position  taken  by  appellees  in 
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their  original  brief.  In  such  briefs  in  their  state-: 
ment  of  the  "nature  of  the  action",  appellees  desig- 
nate the  lands  in  controversy  as  "lands  *  *  * 
situated  between  the  government  meander  lines  of 
the  Kankakee  River. ^^  In  their  statement  of  the 
evidence  they  say:  "In  reference  to  the  meander 
lines  the  field  notes  describe  them  as  'meanders  of 
Elankakee  River  commencing  at  post  on  west 
boundary,  thence  up  stream  on  left  bank",  etc. 
Many  other  references  in  their  original  brief  are 
to  the  same  effect.  Upon  this  subject,  the  posi- 
tion originally  taken  by  appellees  and  adopted  by 
this  court  was  in  accord  with  the  uncontradicted 
evidence  in  the  case.  Such  plat  when  interpreted 
in  connection  with  the  government  field  notes  which 
appellees  introduced  in  evidence  and  which  were 
proper  for  no  other  purpose  except  to  aid  in  arriv- 
ing at  a  correct  interpretation  of  the  plat,  shows 
clearly  that  such  boundary,  or  border  line,  was  in 
fact  the  meander  line  of  such  river  as  meandered 
by  the  government  survey. 

Our  attention  is  also  called  to  a  statement  in  the 
original  opinion  that  "aU  the  patents  executed  by 
the  State  to  marginal  lots  were  pursuant  to  the  act 
of  the  General  Assembly  of  the  State  of  Indiana, 
approved  May  29,  1852."  We  should  have  ex- 
cepted from  this  statement,  patent  No.  54  to 
Edward  Hawkins,  for  lot  number  2  in  section 
21  and  lot  number  1  in  section  28,  both  in  township 
33  north,  range  3  west,  which  patent  was  issued 
under  an  act  approved  March  7,  1883,  entitled 
"An  act  authorizing  the  sale  and  conveyance  of 
certain  lands  belonging  to  the  State,"  etc.  The 
exception  of  this  i)atent  from  such  general  state- 
ment in  the  original  opinion  could  have  had  no  con- 
trolling infiuence  on  the  conclusion  reached  which 
necessitated  the  reversal  of  the  judgment,  and  for 


604  APPELLATE  COURT  OF  INDIANA, 

State  V.  Tuesburg  Land  Co. — 61  Ind.  App.  555. 

the  purposes  of  the  real  question  therein  considered 
and  involved  in  this  appeal,  the  effect  of  patent  No. 
54  is  not  of  controlling  importance  and  hence  will 
not  now  receive  further  consideration. 

Appellees  claim,  in  effect,  that  according  to  the 
original  opinion  the  riparian  doctrine  was  appUed 

to  the  State's  patent  from  the  United  States 
11.    on  the  theory  that  the  meandered  territory 

was  a  river  in  1853  and  such  doctrine  held 

inapplicable  to  the  patents  issued  by  the 
14.    State  because  such  territory  had  ceased  to 

be  a  river  in  1857;  that  it  is  begging  the 
question  to  say  that  the  meandered  territory  was 
a  river  in  1353  and  ceased  to  be  such  four  years 
later.  We  do  not  think  the  original  opinion  sub- 
ject to  the  interpretation  which  appellees  thus 
seek  to  place  on  it.  It  is  true  that  both  the  ques- 
tion whether  the  State  received  title  from  the 
United  States  government  to  the  lands  in  contro- 
versy, and  the  question  whether  it  parted  with 
title  to  the  same  lands  is  made  to  depend  on 
whether  the  meander  lines  of  the  Kankakee  River, 
as  indicated  on  the  government  plat  adopted  by 
both  the  United  States  and  the  State  in  conveying 
said  lands,  should  be  treated  as  a  boundary  Une 
limiting  the  lands  surveyed  and  intended  to  be 
conveyed,  or  whether  such  meander  line  should 
be  treated  as  marking  the  sinuosities  of  the  banks 
of  the  meandered  stream,  and  the  stream  itself, 
the  natural  monument,  be  treated  as  fixing  the 
boundary  of  the  lands  conveyed.  This  court 
concluded  that,  as  between  the  United  States  and 
the  State  such  meander  lines  should  be  treated  as 
marking  the  sinuosities  of  the  Kankakee  River, 
and  that  the  natural  monument,  the  river,  should 
be  treated  as  the  boundary,  and  hence  the  State 
took  title  to  the  lands  in  question  under  the  doe- 
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trine  of  riparian  ownership,  but  that  as  between 
the  State  and  its  grantees  or  patentees,  such  me- 
ander line  shoidd  be  treated  as  a  boundary  line 
marking  and  limiting  the  acres  sold. 

It  is  very  earnestly  insisted  by  appellees  that 
in  holding  that  such  lands  were  not  included  in 
the  patents  issued  by  the  State  the  court  ''lost 
sight  of  one  controlling  fact,  or  circumstance,  and 
that  is,  the  significance  of  the  of&cial  plat.''  Upon 
this  subject  they  say:  ''Under  the  law  plats  were 
required  to  be  filed  with  the  county  auditor  and 
undoubtedly  for  the  purpose  of  public  information 
and  they  likewise  became  the  basis  of  all  sales 
and  were  equivalent  to  a  declaration  by  the  State 
as  to  the  character  and  boundaries  of  tlie^lands  to 
be  sold."  We  entirely  agree  with  this  contention. 
Such  plats,  however,  were  no  more  a  part  of  the 
public  record  than  was  the  law  which  required 
them  to  be  filed  with  the  county  auditor,  and  such 
plats,  in  so  far  as  they  were  a  declaration  of  the 
State,  were  made'  such  by  the  law  and  they  should 
therefore  be  read  and  construed  in  the  light  of  that 
law.  The  difference  between  the  intent  expressed 
in,  and  the  authority  given,  by  the  Act  of  Congress 
and  the  intent  expressed  and  authority  given  by 
the  act  of  the  legislature  furnishes  the  ground  upon 
which  the  court  based  its  conclusion  that  such  line 
should  be  treated  as  a  meander  line  of  the  river 
in  the  first  instance,  and  a  boundary  line  limiting 
the  acres  sold  in  the  second  instance. 

When  such  plat  referred  to  in  the  State's  patents 
is  interpreted  in  the  light  of  the  act  of  the  legis- 
lature authorizing  its  use,  the  meander  line  on 
such  plat  must  necessarily  be  construed  as  a 
boundary  line,  marking  and  defining  acres.  The 
State's  officers  or  agents  authorized  to  make  such 
sales  were  required  to  make  or  adopt  a  survey  that 
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measured  the  acres  in  each  tract  sold.  The  govern- 
ment plat  did  this,  but  it  did  it  and  could  do  it 
only  on  the  theory  that  such  meander  line  was  a 
boundary  line.  By  treating  such  line  as  a  bound- 
ary line  marking  and  limiting  the  acres  in  each 
tract  to  be  sold,  the  agents  of  the  State  could  and 
did  ascertain  the  number  of  acres  in  the  respective 
tracts  sold,  and  in  so  doing  acted  in  strict  com- 
pliance with  the  law  authorizing  such  sales,  which 
was  the  only  authority  that  gave  them  any  power 
to  act  in  such  matter.  If  said  meander  line  is 
not  treated  as  a  boundary  line  then  the  State's 
ofGlcers  or  agents  never  either  made  or  adopted 
any  survey  which  marked  and  limited  the  num- 
ber of  acres  in  the  respective  tracts  sold  by  them, 
and  hence  violated  the  authority  under  which 
they  acted. 

The  officers,  authorized  to  act  for  the  State  in 
such  matter,  were  as  effectively  bound  and 

16.  limited  in  their  authority  by  the  act  of  the 
legislature  as  an  agent  of  an  individual  would 
be  in  acting  under  the  same  express  authority  in 
writing;  and  those  who  purchased  through  the 
agents  of  the  State  were  charged  with  knowledge 
of  the  authority  under  which  such  agents  acted, 
and  the  scope  and  extent  thereof  the  same  as  they 
would  have  been  had  they  purchased  from  an 
agent  of  an  individual  with  full  knowledge  of  the 
authority  under  which  he  acted.  This  principle 
is  in  effect  recognized  and  expressed  in  the  case  of 
State  V.  Portsmouth  Sav.  Bank  (1886),  106  Ind. 
435,  459,  7  N.  E.  379,  and  is  the  principle  on  which 
the  court,  in  its  original  opinion  bases  its  interpre- 
tation of  the  patents  issued  by  the  State.  This 
principle  as  indicated  in  the  original  opinion,  has 
been  recognized  and  approved  by  the  later  cases 
and  finds  repeated  recognition  by  the  courts  of 
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other  jurisdictioiis,  including  the  Supreme  Court 
of  the  United  States. 

The  patents  themselves  and  all  of  the  written 
evidence  in  connection  therewith  in  this  case  show 
tihat  both  the  agents  of  the  State,  intrusted 
11.    with  such  sales,  and  the  respective  patentees 
or  purchasers  of  said  lands  treated  the  gov- 
ernment plat  as  indicating  and  marking  the 
14.    number  of  acres  in  the  respective  lots  sold 
by  the  State,  and  hence  necessarily  treated 
said  meander  line  as  one  of  the  boundary  lines  of 
their  respective  tracts.     It  follows  that  in  inter- 
preting said  plat,  made  a  part  of  the  patents  issued 
by  the  State,  the  court  has  adopted  that  inter- 
pretation made  necessary  by  the  law  which  auth- 
orize both  the  patents  and  the  plat,  and  in  8o  doing 
has  likewise  adopted  the  interpretation  placed  on 
such  patent  by  the  parties  themselves  at  the  time 
the  sales  were  consummated,  as  shown  by  all  the 
written   evidence   and   jpemoranda   filed   in   con- 
nection with   such   sales  and   the  issuing  of  the 
patents  thereunder. 

Finally  it  is  contended  by  appellees  that  the 
opinion  is  in  conflict  with  a  number  of  decisions  of 
the  Supreme   Court  and  has  the  effect  of 
17.    overruling  such  cases,  and  hence  that  this 
coiu't  has  exceeded  its  authority;   that   if 
the  opinion  correctly  interprets  the  views  of  the 
court  the  case  should  have  been  certified  to  the 
Supreme   Court    under   §1394    Burns   1914,    Acts 
1901  p.  565.     It  is  true  that  the  original  opinion 
recognizes  that  as  to  some  of  the  questions  in- 
volved there  is  apparent  conflict  in  the  decided 
cases,  not  only  in  this  State  but  in  other  jurisdictions 
as  well.     The  opinion,  however,  follows  the  later 
decisions  of  the  Supreme  Court  of  this  State  in 
holding  that  the  State  took  title  to  the  land  in 
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controversy,  and  in  holding  that  the  State  never 
parted  with  its  title,  the  opinion,  as  before  stated, 
is  based  on  a  principle  that  has  been  given  recog- 
nition and  expression  in  both  the  earlier  and  later 
decisions  of  the  Supreme  Court  and  by  courts  of 
other  jurisdictions,  as  well,  including  the  United 
States  Supreme  Court.  Under  such  circumstances 
we  felt  at  liberty  to  follow  those  cases  which 
seemed  to  us  to  be  supported  by  the  better  reason 
and  authority,  knowing  that  if  oiu*  decision  con- 
travenes any  ruling  precedent  of  the  Supreme 
Court  a  method  is  provided  by  which  appellees 
may  obtain  a  consideration  and  determination  of 
their  case  by  such  court. 
Petition  for  rehearing  overruled. 

NoTB.— Reported  in  109  N.  E.  530,  111  N.  E.  3^.  As  to  rights  of 
riparian  owners,  see  79  Ann.  Deo.  639;  7  Am.  Rep.  179.  As  to  the 
power  of  oounties  to  sell  retl  estate  as  affected  by  swamp  land  act, 
see  Ann.  Cas.  1913  E.  530.  See,  also,  under  (1)  82  Cyo  1369;  (2) 
32  Cyo  1026;  (3)  82  Cyo  903,  904;  (4)  6  Cyo  892,  897. 
899;  (5)  32  Cyc  906;  (6)  32  Qyo  9p5,  907,  909;  (7)  5  Cyo  916;  ^) 
5  Cyo  899;  32  Cyo  804;  (9)  32  Cyo  801-803;  (10)  32  Cyo  904-906; 
(11)  32  Cyo  925,  927;  (14)  32  Cyo  1033;  (15)  5  Cyo  899,  900;  (16) 
32  Cyo  914;  (17)  11  Cyo  745. 


Colvert  et  al  v.  Harrington. 

[No.  9,010.    FOed  April  18, 1916.] 

1.  Trial. — Instructions, — Peremptory  Instruction. — In  considering 
a  motion  for  a  peremptory  instruction  the  court  should  accept  as 
true  all  facts  which  the  evidence  tends  to  prove,  and  draw  against 
the  one  asking  the  instruction  all  reasonable  inferences  which  the 
jury  might  properly  draw,  and,  in  case  of  oonfict  in  the  evidence, 
consider  that  evidence  and  those  inferences  which  are  favorable  to 
the  party  haying  the  burden  of  proof,     p.  610. 

2.  Bills  and  Notes. — Action. — Burden  of  Proof. — In  an  action  on 
'    a  note,  defended  on  the  ground  of  want  of  consideration,  and  that 

plaintiff  was  not  a  bona  Jk26  holder  without  notice,  the  burden  was 
on  defendant  to  make  out  his  defense  after  plaintiff  had  produced 
in  evidence  the  written  instruments  involved  and  a  stipulation 
as  to  the  amount  of  attorney  fees  in  the  event  of  a  reoovery.  p.  610. 
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3.  Bills  and  Notbs,—  D^enaes,^^Wani  qf  Connderatian. — ^Bvi- 
denoe  to  establish  a  defense  of  want  of  oonsideratioii  is  irrelevant 
as  to  the  indorsees  of  a  note,  unless  it  is  madetoappear  that  they 
had  notioe,  or  notice  of  faots  sufficient  to  place  them  on  inquiry, 
p.  610. 

4.  Bills  and  Notes. — ActUm, — Notice. — ^The  mere  endorsement  of 
.  a  note  without  recourse  is  not  of  itself  sufficient  to  put  the  pur- 
chaser on  inquiry,    p.  611. 

5.  Bills  and  Notes. — Bona  Fide  Purchaser. — Notice. — The  mere 
fact  that  the  endorsee  of  a  note  objected  to  endorsement  without 
recourse  until  he  learned  that  the  maker  was  perfectly  solvent 
does  not  show  that  he  had  constructive  notice  of  any  defect  in  the 
endorser's  title,    p.  612* 

6.  Bills  and  Notes.— r^ona  Fide  Purchaser. — Suspicion, — Cir- 
cumstances calculated  to  awaken  suspicion  merely  are  not  sufficient 
to  show  that  the  purchaser  of  a  note  was  not  a  bona  fide  purchaser 
without  notice,  but  they  must  be  such  as  to  irresistibly  lead  to  the 
conclusion  that  he  had  notice,    p.  613. 

7.  Appeal. — Review, — Peremptory  /rwimcfion.'— Where  appellee's 
evidence  was  sufficient  to  warrant  the  recovery  granted  him,  and 
there  was  no  evidence  which  controverted  it  in  any  essential,  the 
court  was  fully  justified  in  giving  a  peremptory  instruction  for  plain- 
tiff,   p.  613* 

From  Fountain  Circuit  Court;  7.  E.  Schoonover, 
Judge. 

Action  by  Timothy  J.  Harrington  against  Charles 
Colvert  and  others.  From  a  judgment  for  plaintiff, 
the  defendants  appeal.     Affirmed. 

Charles  R.  Milford^  tor  appellants. 
Dewitt  C.   Wilson  J  Martin  A.  Quinn  and  Lucas 
Neheker,  for  appellee. 

Ibach,  C.  J. — ^Action  to  recover  on  a  promissory 
note  executed  by  appellant  in  favor  of  the  Reliable 
Hog  and  Cattle  Remedy  Company,  and  by  it 
assigned  by  endorsement,  without  recourse,  to  the 
Lafayette  Auto  Company,  and  by  it  assigned 
without  recourse  to  appellee  before  maturity. 
Appellant  Colvert  filed  answer  in  three  para- 
graphs, first  a  general  denial,  the  second  averring 
want  of  consideration,  and  the  third  proceeding 
Vol.  61—39 
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upon  the  theory  that  appellee  and  his  endorser 
both  had  knowledge  of  facts  which  would  impeach 
the  validity  of  the  note  or  at  least  had  knowledge 
of  such  facts  as  were  calculated  to  excite  the  sus* 
picions  of  a  reasonably  cautious  person,  and  suf- 
ficient to  place  appellee  upon  inquiry  as  to  the  va^ 
lidity  of  the  note  before  purchasing  the  same. 
The  cause  proceeded  to  trial  before  a  jury,  and  at 
the  close  of  the  evidence,  on  motion  of  appellee, 
and  over  the  objection  and  exception  of  appellant, 
the  court  directed  a  verdict  for  appellee  for  the 
amount  of  the  note,  interest,  and  attorney's  fee. 
The  sole  question  presented  by  this  appeal  is 
whether  the  peremptory  instruction  complained  of 
should  have  been  given.  In  the  consideration  of 
a  motion  for  such  an  instruction,  it  is  the 

1.  duty  of  the  court  to  accept  as  true  all  facts 
which  the  evidence  tends  to  prove  and  to 

draw  against  the  one  asking  the  instruction  all 
reasonable  inferences  which  the  jury  might  prop- 
erly have  drawn  and  in  case  of  any  conflict  in  the 
evidence,  the  court  is  bound  to  consider  that 
evidence  and  those  inferences  which  are  favor- 
able to  the  party  having  the  burden  of  proof. 
The    only  evidence   produced     by   appellee 

2.  consisted  entirely  of  the  written  instruments 
involved  and  a  stipulation  as  to  the  amount 
of  attorneys'  fees  in  the  event  of  a  recovery. 

3.  From  that  time  the  burden  rested  on  appel- 
lant to  make  out  his  defense  and,  in  his  ef- 
fort so  to  do,  he  introduced  much  evidence  of  the 
original  transaction  between  himself  and  the  payee, 
and  of  the  various  inducements  and  promises  held 
out  by  the  payee  to  appellant  to  induce  him  to 
purchase  the  goods  for  the  payment  of  which 
the  note  in  suit  was  given,  but  such  evidence  is 
wholly  irrelevant  as  to  the  endorsees,  unless  it  is 
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made  to  appear  that  they  have  notice  of  such  facts 
sTifftcient  at  least  to  have  raised  in  them  the  duty 
of  making  inquiry  about  the  note  before  pur- 
chasing it.  Consequently  the  only  question  as 
affecting  appellee  is  whether  the  evidence  shows  that 
the  successive  purchasers  of  the  note  had  any  no- 
tice of  appellant's  defense  to  it,  or  in  bad  faith 
refrained  from  ascertaining  such  defense.  In  this 
connection  appellant  contends  that  such  questions 
should  have  been  left  to  the  jury,  because  the 
evidence  shows  the  endorsement  by  the  payee  and 
endorsee  respectively  was  "without  recourse",  and 
also,  that  appellee  made  some  objection  to  the  form 
of  the  endorsement  to  him,  and  the  endorsees  lived 
within  the  same  city,  where  the  payee  lived,  and 
only  twenty  miles  from  where  the  maker  lived. 

The  precise  question  presented  by  appellant's 
first  contention  has  never  been  decided  by  the  courts 

of  this  State,  but  we  believe  that   the   en- 
4.     dorsement  alone  "without  recourse"  is  not 

sufficient  to  put  the  purchaser  of  such  a  note 
upon  inquiry.  This  holding  is  supported  in  rea- 
son, and  it  has  so  been  held  by  the  decisions  of 
other  states,  where  cases  similar  to  the  present 
have  been  under  consideration.  7  Cyo  809,  954; 
1  Daniel,  Neg,  Inst.  §700;  Borden  v.  Clark  (1873), 
26  Mich.  410;  Kelley  y.  Whitney  (1878),  45  Wis. 
110,  30  Am,  Rep,  697;  Elgin  City  Banking  Co.  Y. 
HaU  (1907),  119  Tenn.  548,  108  6.  W.  1068; 
Oale  V.  Mayhew  (1910),  161  Mich.  96,  125  N.  W, 
781,  29  L.  R.  A.  (N.  S.)  648;  Judy  v.  Warne 
(1913),  54  Ind.  App.  82,  102  N.  E.  386.  Andso 
far  as  this  question  may  be  involved  in  future  cases, 
the  legislature  has  settled  it  in  conformity  to 
this  holding.  §908911  Bums  1914,  Acts  1913  p.  120, 
§38.  Appellant  has  set  out  at  length  the  testimony  of 
appellee  concerning  some  objection  which  he  made 
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when  he  purchased  the  note  with  reference 
5.    to    the    endorsements    having    been    made 

"without  recourse'',  but  there  is  no  evi- 
dence of  any  kind  even  tending  to  show  that  his 
suspicion  was  aroused  concerning  the  note  itself 
beyond  the  solvency  of  the  maker.  The  evidence 
discloses  that  he  did  not  like  the  form  of  the  en- 
dorsement, as  no  liability  rested  ui>on  the  endorsers, 
but  when  his  brother  who  ntiade  the  endorsement 
for  his  immediate  endorser  informed  him  that 
the  maker  of  the  note  was  solvent,  the  objection 
which  he  entertained  was  removed,  and  the  pur- 
chase was  made.  The  evidence  is  also  without 
conflict  that  he  possessed  no  fact  other  than  the 
form  of  the  endorsement  which  tended  to  impeach 
the  validity  of  the  note*  and  no  fact  or  circum- 
stance is  shown  to  cause  appellee  to  be  suspicious 
concerning  the  consideration  for  which  it  was  exe- 
cuted. We  do  not  consider  that  the  question  of 
the  residence  of  the  parties,  in  view  of  ail  the  other 
evidence  in  the  case,  has  anythiiig  whatever  to  do 
with  the  question  of  notice  or  bad  faith.  Such  is 
the  holding  of  this  court  in  the  case  of  WiUan  v. 
National  Fowler  Bank  (1911),  47  Ind.  App.  689, 
91  N.  E.  269.  The  evidence  does  not  show,  neither 
is  it  contended,  that  the  note  was  obtained  by  the 
I)ayee  by  fraud  or  through  coercion.  The  only  con- 
tention on  appellants'  part  in  this  connection  is 
that  by  the  terms  of  the  contract  between  the  orig- 
inal parties  when  the  goods  were  sold  and  the 
note  was  given  in  payment  thereof,  it  was  provided 
that  if  either  party  became  dissatisfied,  the  con- 
tract could  be  terminated  by  giving  notice  and  the 
unsold  goods  might  be  returned  and  credit  given 
on  the  note  therefor.  No  condition  of  this  kind, 
and  no  mention  of  the  contract  appeared  in  the 
note,  but  it  was  left  open  as  a  perfect  negotiable 
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note  payable  at  a  bank  We  believe  we  are  justi- 
fied also  in  inferring  from  all  the  evidence  that 
appellant  did  not  become  dissatisfied  with  his 
purchase  until  more  than  a  month  after  the  pur- 
chase of  the  note  by  appellees.  Facts  somewhat 
similar  to  these  were  considered  by  the  Supreme 
Court  of  this  State  in  the  case  of  Teacher  v.  Merea 
(1889),  118  Ind.  586,  21  N.  E.  316.  It  is  there 
held  that  circumstances  which  will  justify 

6.  the  inference  of  notice  or  bad  faith,  must 
be  pointed  and  emphatic,   and  irresistibly 

lead  to  the  conclusion  that  the  purchaser  had 
notice,  before  the  presumption  that  he  purchased  the 
note  in  good  faith  can  be  overcome.  Circumstances 
calculated  to  awaken  suspicion  merely  are  not 
sufficient.  This  proposition  is  also  discussed  in 
Wilson  V.  National  Fowler  Bank^  supra. 

We   conclude    therefore    that,    since   appellee'&j 

evidence  was  sufficient  to  warrant  the  recovery 

granted  him,   and  there  was  no  evidence 

7.  which  controverted  it,  in  any  essential,  the 
court  was  fully  justified  n  giving  the  per- 
emptory instruction  complained  of.  Hall  v.  Dur^ 
ham  (1887),  109  Ind.  434,  9  N.  E.  926,  10  N.  E. 
581;  Cleveland,  etc.,  R.  Co.  v.  Heath  (1899),  22  Ind. 
App.  47,  53  N.  E.  198;  Fowler  Utilities  Co.  v. 
Chaffin  Coal  Co.  (1909),  43  Ind.  App.  438,  87  N.  E. 
689;  Oleson  v.  Lake  Shore,  etc.,  R.  Co.  (1896),  143 
Ind.  405,  42  N.  E.  736,  32  L.  R.  A.  149.  Judg- 
ment  af&med. 

NoTS— Reported  in  112  N.  E.  249.  As  to  who  is  a  bona  fide 
holder,  see  0  Am.  Deo.  272;  44  Am.  Deo.  608.  As  to  what  ciroum- 
stanees  are  siiffident  to  put  a  purchaser  of  negotial^le  pax>er  on  in- 
qniiy,  see  29  L.  R.  A.  (N.  8.)  851;  44  L.  R.  A.  (N.  S.)  395.  As  to  the 
burden  of  proof  in  an  aotion  on  a  bQl  or  note  with  respect  to  de- 
fense of  want  of  consideration,  see  18  Ann.  Gas.  205. 
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BUBGEB  V.  SCHNAUS  ET  AL, 

« 

[No.9,ia2.    Ffled  April  18, 1916.] 

1.  Appeal. — Aaaignment  of  Errors, — Sufficiency. — An  assignment  of 
error  "in  overruling  appellant's  objections  and  exoeptions".  Is 
too  indefinite  and  uncertain  to  present  any  question,    p.  615. 

2.  Appeal. — Record,— Questions  Presented  for  Review. — Exceptions, 
— On  api>eal  from  a  judgment  oonfirming  the  report  of  oommi»- 
sioners  in  i>artition,  the  ruling  of  the  court  on  exceptions  to  the 
report  may  be  proi)erly  assigned  as  independent  error  if  the 
alleged  error  appears  VLpon  the  face  of  the  proceedings;  but  if 
questions  of  fact  are  involved  in  the  determination  of  the  ulti* 
mate  ruling  or  decision  uix)n  6uoh  exceptions,  and  are  tried  by 
the  court  as  other  questions  of  fact  are  tried,  the  questions  arising 
upon  such  trial  must  be  presented  on  appeal  through  the  medium 
of  a  motion  for  a  new  triaL    p.  616. 

3.  Partition. — Report  of  Commissioners. — Review, — Objection  of 
plaintiff  in  partition  that  the  commissioners  considered  only  eighty 
acres  while  the  tract  actually  contained  82.4  acres,  was  unavail- 
able, where  it  was  api>arent  not  only  from  the  original  report  con- 

,  sidered  in  connection  with  the  order  of  the  trial  court,  but  from  the 
subsequent  report  as  well,  that  the  commissioners  considered  twenty* 
four  acres  set  off  to  plaintiff  as  two-sevenths  in  value  of  the  whole 
tract  being  exactly  the  interest  he  claimed  by  the  allegations  of  his 
complaint,    p.  617. 

4.  Partition. — Report  of  Commissioners, — Description, — On  appeal 
from  a  judgment  confirming  the  report  of  commissioners  in  parti- 
tion, appellee's  objection  that  the  court  made  the  description  more 
definite  than  that  contained  in  the  report  is  not  tenable,  where  the 
matter  pointed  out  goes  only  to  details  and  in  no  sense  changes  the 
meaning  of  the  report,    p.  618. 

6.  Partition. — Attorneys^  Fees, — In  a  partition  preceeding  in  which 
both  sides  are  represented  by  attorneys,  the  trial  court  may  in  its 
discretion  deny  the  request  of  plaintiff  to  allow  fees  to  be  paid  to 
his  attorney  as  a  part  of  the  costs  of  the  suit.    p.  619. 

From  Dubois  Circuit  Court;  John  L.  Bretz^ 
Judge. 

Action  by  Jacob  Burger  against  Joseph  Schnaus 
and  another.  From  the  judgment  rendered,  the 
plaintiff  appeals.     Affirmed. 

Horace  M,   Kean^  for  appellant, 
W.  S.  Hunter,  for  appellees. 
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Felt,  P.  J. — Appellant  brought  this  action  to 
partition  real  estate  in  Dubois  County,  Indiana, 
and  alleged  that  he  was  the  owner  in  fee  of  the 
undivided  two-sevenths  part  of  the  real  estate,  and 
that  appellee,  Joseph  Schnaus,  was  the  owner  of 
the  undivided  five-sevenths  part  thereof.  Anna 
D.  Schnaus,  wife  of  her  coappellee  was  made  a 
party  to  answer  to  any  interest  she  might  have 
in  the  real  estate.  By  their  answer  appellees 
admit  that  the  real  estate  is  owned  in  the  pro- 
portions alleged  in  the  complaint  and  that  Anna 
D.  Schnaus  is  the  wife  of  her  coappellee  and  has 
no  interest  in  the  real  estate  other  than  her  marital 
rights.  It  is  aUeged  in  both  complaint  and  answer 
that  the  real  estate  may  be  partitioned  and  that 
commissioners  should  be  appointed  to  set  off  to 
each  his  respective  portion  in  severalty.  Com- 
missioners were  appointed  and  made  their  report 
to  the  court.  Appellant  filed  exceptions  to  the 
report  which  were  overruled  by  the  court  and  the 
report  was  thereupon  approved  and  the  partition 
confirmed. 

The  errors  assigned  and  relied  on  for  reversal 
are:  (1)  error  of  the  court  in  overruling  appellant's 
objections  and  exceptions;  (2)  error  in  approving 
and  confirming  the  report  of  the  commissioners; 

(3)  error  in  refusing  to  allow  attorney  fees  for 
appellant's  attorney  as  a  part  of  the  costs  of  suit; 

(4)  error  in  modifying  and  changing  the  report  of 
the  commissioners  in  partition;  (5)  error  in  over- 
ruling appellant's  motion  for  a  new  trial.  The  first, 
second  and  third  specifications  of  alleged  error  are 
also  set  forth  in  appellant's  motion  as  grounds  for 
a  new  trial.     The  first  specification  was  probably 

intended  to  refer  to  the  exception  taken  to 

1.     the  overruling  of  appellant's  exceptions  to 

the  report  of  the  commissioners  in  parti- 
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tion,  but  it  is  too  indefinite  and  uncertain 
2.     to  present  any  question.     Where  the  alleged 

error  appears  upon  the  face  of  the  pro- 
ceedings, the  ruling  of  the  court  on  exceptions  to 
such  report  may  properly  be  assigned  as  independent 
error.  Where  questions  of  fact  are  involved  in 
the  determination  of  the  ultimate  ruling^or  de- 
cision upon  such  exceptions,  and  are  tried  by  the 
court  as  other  questions  of  fact  are  tried,  the 
questions  which  arise  upon  such  trial  may  be  causes 
for  a  new  trial  of  the  exceptions,  but  such  ques- 
tions are  not  properly  presented  by  independent 
assignments  of  error,  but  should  be  assigned  as 
causes  for  a  new  trial.  §663  Bums  1914,  Acta  1903 
p.  338.  Clark  v.  StepheMon  (1881), 73  Ind. 489, 493; 
Quick  V.  Brenner  (1885),  101  Ind.  230,  239;  Kern 
V.  Maginniss  (1876),  55  Ind.  459,  461;  Radcliff 
V.  Radford  (1884),  96  Ind.  482,  487;  Spray  v. 
Bertram  (1905),  165  Ind.  13,  15,  74  N.  E.  502; 
Bossert  v.  Gets  (1914),  57  Ind.  App.  384,  389, 
107  N.  E.  95,  and  cases  cited. 

The  complaint  describes  the  real  estate  by  con- 
gressional survey,  ''containing  80  acres  more  or 
less''.  The  court  fouhd  the  interest  as  alleged  and 
ordered  that  there  be  set  oflf  to  Jacob  Burger  two- 
sevenths  in  value  of  the  real  estate  and  to  Joseph 
Schnaus,  five-sevenths  in  value  thereof.  On  June 
27, 1913,  the  record  shows  that  each  party  appeared 
by  attorneys  and  the  commissioners  filed  and 
acknowledged  their  report  in  open  court,  which 
report  bore  date  of  June  18,  1913.  Thereupon, 
appellant  on  said  day,  filed  his  written  objections 
to  the  report  and  asked  that  it  be  not  confirmed. 
Following  this  entry  the  record  shows  that  "the 
court  now  continues  the  further  consideration  of 
said  report  until  the  next  term  of  court.'*  As  a 
part  of  the  proceedings  of  the  same  day,  June 
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27,  1913,  there  appears  another  report  of  the 
commissioners,  but  the  report  itself  and  the  jurat 
of  the  offtoer  who  swore  the  commissioners  bear 
the  date  of  June  28,  1913.  The  exceptions  filed 
by  the  appellant  were  verified  and  filed  on  June 
27,  1913.  At  the  October  term,  1913,  answers 
were  filed  to  appellant's  exceptions  to  the  report. 
The  case  was  tried  on  the  exceptions  in  January, 
1914,  and  the  court  overruled  the  exceptions  to 
the  report,  to  which  ruling  appellant  duly  excepted. 
The  record  of  the  proceedings  on  the  day  the  judg- 
ment was  rendered  overruling  appellant's  exceptions 
contains  a  copy  of  the  report  which  is  the  report 
dated  and  verified  on  June  28,  1913,  the  day  after 
appellant's  exceptions  were  filed.  The  record  is 
confusing. 

While  the  second  report  appears  in  the .  pro- 
ceedings (A  June  27,  it  shows  by  its  contents  that 
it  was  not  made  until  June  28.  The  second  re- 
port was  on  file  and  before  the  court  when  the  trial 
was  had  on  the  exceptions  and  it  is  the  report  on 
which  the  judgment  of  partition  rests.  While  not 
so  designated,  the  second  report  is  in  the  nature 
of  an  amended  report  and  supersedes  the  first. 
The  exceptions  were  not  filed  or  directed  to  the 
second  report,  but  if  we  waive  this  and  the  other 
objections  pointed  out  and  consider  the  excep- 
tions as  presenting  the  question  sought  to  be 
raised  thereby,  appellant  has  nevertheless  failed  to 
present  reversible  error. 

The  principal  objection  is  that  the  commissioners 

only  considered  eighty  acres,  while  in  fact  the  tract 

described  when  surveyed  was  found  to  con- 

3.     tain  82.4  acres.     The  first  report  was  made 
out  on  June  island  the  survey  was  made  on 
June  24,  1913.     Our  examination  of  the  first  re- 
port convinces  us  that  it  does  not  confirm  appel- 
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lant's  contention  that  only  eighty  acres  were  par- 
titioned. It  shows  that  twenty-four  and  one-half 
acres  on  the  west  end  of  the  tract  were  set  off  to 
appellant,  and  fifty-five  and  one-half  acres  more  or 
less  to  appellee.  Considering  the  report  in  connec- 
tion with  the  court's  order  it  shows  that  the  eomniis- 
sioners  considered  the  twenty-four  and  one-half  acres 
as  two-sevenths  in  value  of  the  whole  tract.  The 
second  report  shows  that  the  commissioners  were 
ordered  to  partition  "80  acres  more  or  less"  and 
it  sets  off  to  "Jacob  Burger,  as  and  for  his  full  share 
and  interest"  twenty-four  and  one-half  acres,  off 
the  west  end  of  the  tract,  describing  it,  "being 
two-sevenths  in  value".  It  also  sets  off  to  appellee 
fifty-five  and  one-half  acres  more  or  less,  describ- 
ing it,  "being  five-sevenths  in  value".  So  it  is 
apparent  that  if  it  were  to  be  conceded  that  ai>- 
pellant  is  right  in  his  contention  as  to  the  first 
report,  the  second  report  clearly  obviates  the 
objection  made.  Whether  rightly  so,  appellant 
was  given  full  opportunity  to  try  out  his  objections 
and  after  such  hearing  the  court  found  against  him. 
The  second  report  was  before  the  court  and  it  had 
a  right  to  consider  it  and  base  the  judgment  of 
partition  upon  it.  If  viewed  from  the  standpoint 
of  evidence,  we  find  that  there  is  ample  evidence  to 
support  the  court  in  overruUng  the  exceptions  to 
the  report  and  rendering  the  judgment  of  parti- 
tion. 

The  objection  that  the  court  made  the  de- 
scription more  definite  than  the  report  is  not 
tenable.     The  matter  pointed  out  goes  only 

4.  to  details  and  in  no  sense  changes  the  mean- 
ing of  the  report.  Its  only  effect  was  to 
avoid  uncertainty  and  ambiguity.  Winship  v. 
Crothers  (1863),  20  Ind.  455,  456;  Midland  R.  Co. 
V.  Smith  (1891),  125  Ind.  509,  510,  25  N.  E.  53. 
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Both  sides  were  represented  by  attorneys  through- 
out the  proceedings.  The  trial  court  had  the  right 
to  deny  the  request  of  appellant  to  allow 

5.  fees  for  his  attorney  to  be  paid  as  a  part 
of  the  costs  of  suit.  On  the  facts  of  the 
case  we  can  not  say  the  court  abused  its  discretion. 
§1265  Bums  1914,  Acts  1893  p.  315;  Bell  v. 
Shaffer  (1900);  154  Ind.  413,  425,  56  N.  E.  217; 
Osborne  v.  EsUnger  (1900),  155  Ind.  351,  364,  58 
N.  E.  439,  80  Am.  St.  240. 

The  trial  court  gave  a  wide  range  to  the  trial 
and  deprived  appellant  of  no  substantial  right. 
No  error  was  committed  in  overruling  the  mo- 
tion for  a  new  trial  on  the  exceptions  to  the  com- 
missioners' report.  Our  examination  of  the  case 
convinces  us  that  no  reversible  error  is  shown  on 
any  view  that  may  be  taken  of  the  record.  The 
value  of  the  land  was  taken  into  account  and  the 
commissioners' set  off  to  appellant  the  amount  of 
land  they  found  to  equal  two-sevenths  in  value  of 
the  whole  tract.     Judgment  affirmed. 

Note. — Reported  in  112  N.  E.  246.  As  to  parties  to  suits  for  parti- 
tion, see  114  Am.  St.  80.  As  to  allowance  of  attorney  fees  In  jMurti* 
tion  proceedings,  see  12  Ann.  Cas.  854. 


DiSHEB  V.  Frentress. 

[No.  9,495.    FUed  Apnl  20, 1916.] 

Appeal. — Term  Time  Appeal, — Failure  to  Perfect, — Dismissal, — 
Where  no  time  was  asked  or  granted  to  appellant  by  the  trial 
court  in  which  to  file  his  appeal  bond  beyond  the  term,  the  filing 
of  what  purix)rted  to  be  an  appeal  bond  in  vacation  in  the  clerk's 
office  and  taking  no  further  action  thereon  other  than  to  copy 
the  same  into  the  transcript  was  not  a  compliance  with  the  statute 
in  reference  to  a  term  time  api>eal,  and  the  api>eal  not  having  been 
thereafter  perfected  as  a  vacation  api>eal,  a  dismissal  was  re- 
quired. 

From  Orange  Circuit  Court;  William  H.  Pay  titer  ^ 
Judge. 
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Action  by  Ben  Frentress  against  Albert  C. 
Disher.  From  a  judgment  for  plaintiff,  the  de- 
fendant appeals.     Appeal  dismissed. 

H.  B.  Alexander f  for  appellant. 

Bayless  Harvey  and  H.   A.  Carries^  for  appellee. 

MoBAN,  J. — On  May  14,  1915,  a  decree  of  fore- 
closure of  a  lien  for  street  improrements  was 
entered  of  record  in  the  Orange  Circuit  Court 
against  appellant's  real  estate  located  in  the  town 
of  French  Lick,  Indiana,  in  the  sum  of  $438.80, 
and  the  real  estate  was  ordered  sold  to  satisfy  the 
same.  On  October  6,  1915,  a  motion  for  a  new 
trial  theretofore  fQed  was  overruled,  to  the  over- 
ruling of  which,  exceptions  were  reserved  by  ap- 
pellant; and  as  a  part  of  the  same  entry  the  record 
discloses  the  following:  ''The  plaintiff  now  prays 
an  appeal  to  the  Appellate  Court  of  Indiana,  and 
the  court  fixes  the  appeal  bond  in  the  sum  of  $500. 
Hugh  C.  Glenn  and  Burt  C.  Qruber  are  named  as 
sureties  thereon.''  On  November  3,  1915,  the 
same  being  in  v^tcation  of  the  Orange  Circuit 
Court,  an  appeal  bond  was  filed  in  the  clerk's 
office  of  the  Orange  Circuit  Court  with  H.  C. 
Glenn  and  Burt  Gruber,  as  sureties,  which  is  set 
out  in  the  record  as  filed,  with  no  further  action 
taken  thereto.  And  on  December  31,  1915,  the 
transcript  of  the  proceedings,  together  with  an 
assignment  of  errors  was  filed  in  this  court,  as  a 
term  time  appeal,  and  appellant  relies  upon  the 
same  as  a  term  time  appeal.  As  to  whether'  the 
foregoing  state  of  record  is  sufficient  to  constitute 
a  term  time  appeal  is  now  before  the  court  for 
consideration  upon  appellee's  motion  to  dismiss  on 
the  ground  that  the  appeal  has  not  been  properly 
perfected  as  a  term  time  appeal. 

No  time  was  asked  by  or  granted  to  appellant 
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by  the  trial  court  within  which  to  file  his  appeal 
bond  beyond  the  term,  as  disclosed  by  the  record, 
and  the  mere  filing  of  what  purports  to  be  an  ap- 
peal bond  in  vacation  in  the  clerk's  office,  and 
taking  no  further  action  thereon  other  than  copy- 
ing the  same  into  the  transcript  is  not  a  compli- 
ance with  the  statute  in  reference  to  a  term  time 
appeal.  §679  Bums  1914,  §638  R.  S.  1881;  Elliott, 
App.  Plroc.  §246;  Ewbank's  Manual  (2d  ed.)  §§90, 
91a;  PeuTi^  etc.^  Plate  Glass  Co.  v.  Poling  (1913),  62 
Ind.  App.  492,  100  N.  E.  83;  Michigan  Mutual 
Life  Ins.  Co.  v.  Frankel  (1898),  151  Ind.  534,  50 
N.  E.  304;  Fart  v.  White  (1915),  58  Ind.  App.  524, 
108  N.  E.  27. 

The  cause  having  stood  on  the  docket  in  this 
court  since  December  31,  1915,  without  any 
steps  being  taken  to  give  notice  or  otherwise  per- 
fect a  vacation  appeal,  appellee's  motion  to  dismiss 
must  be  sustained.  Fort  v.  White^  supra.  Appeal 
dismissed. 

NoTB.— Rep(»rted  in  112  N.  E.  251. 


The  Pittsburgh,  Cincinnati,  Chicago  and  St. 
Louis  Railway  Company  v.  Eephbrt. 

[No.  8,98a    Filed  April  20, 1916.] 

1.  Appbal. — Wofiver  of  Error, — Bri^B, — SpeoifloationB  of  error  set 
out  in  the  motion  for  a  new  trial,  but  not  presented  by  api>ellant*s 
brief,  are  waived,    p.  624. 

2.  AfpsaIm — Renew, — Weight  of  Evidence, — ^The  court  on  appeal  can 
not  weigh  the  evidence,    p.  624. 

3.  Railboai>8. — Crossing  Accidents,— Contributory  Negligence, — 
Jtary  Question, — In  an  action  for  injuries  at  a  railroad  crossing, 
plaintifTs  testimony  that  he  and  the  driver  of  an  automobile  in 
which  he  was  riding  approached  the  crossing  and  stopped  on  signal 
from  the  crossing  flagman  to  permit  a  train  to  pass  from  the  west, 
that  after  the  train  had  passed  the  flagman  signalled  them  to  pro- 
ceed and  tb^  were  struck  by  a  train  from  the  east,  which  plain- 
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tiff  eould  not  see  until  upon  the  orossing,  though  he  had  looked 
both  ways,  etc.,  was  sufficient  to  make  the  question  of  contributory 
negligence  one  of  fact  for  the  jury.    p.  624* 

4.  NsaiiiaBNCE. — Imputed  Negligence. — Negligence  of  Driver. — The 
negligence  of  one  driving  an  automobile  while  under  the  influence 
of  intoxicating  liquor,  constituting  a  contributory  cause  of  collision 
with  a  train,  can  not  be  imputed  to  his  invited  guest,  unless  his 
condition  was  known  to  the  guest  when  he  got  into  the  machine, 
or  he  remained  therein  after  discovering  such  condition,    p.  625. 

6.  Evidence. — Expert  Teetimony. --Offer  of  Evidence, — ^An  offer  of 
a  nonexpert's  testimony  should  not  be  made  without  an  offer  of 
the  facts  on  which  it  was  based,    p.  627. 

6.  Trial. — Offer  of  Evidence, — ^An  offer  of  evidence  to  show  the 
intoxicated  condition  of  the  driver  of  an  automobile  at  the  time  of 
injury  to  his  invited  guest  by  oollision  with  a  train,  should  include 
an  offer  to  make  it  material  by  showing  that  the  guest  knew  of  his 
condition,  or  that  it  was  the  sole  proximate  cause,    p.  627* 

From  Superior  Court  of  Marion  County  (91,872) ; 
Clarence  E.  Weir^  Judge. 

Action  by  John  Kephert  against  the  Pittsburgh, 
Cincinnati,  Chicago  &  St.  Louis  Railway  Company. 
From  a  judgment  for  plaintiff,  the  defendant 
appeals.     Affirmed. 

Sarrmd  0.  Pickens  and  Owen  Pickens^  for  ap- 
pellant. 

Will  H.  Pigg  and  John  E.  Sedvnck,  for  appellee. 

HoTTEL,J. — On  September  4,1911,  appellee,  as 
an  invited  guest  of  the  owner  and  driver  of  an 
automobile,  was  being  conveyed  therein  south  on 
Capitol  Avenue  in  the  city  of  Indianapolis.  The 
avenue  runs  north  and  south  and  crosses  a  number 
of  railroad  tracks  known  as  the  Union  Railway 
tracks  in  the  city.  At  the  time  appellant  owned 
and  was  operating  trains  over  and  upon  one  of  its 
tracks,  and  appellee  while  being  so  conveyed  over 
the  avenue  and  across  such  track  was  injured  in 
a  collision  between  one  of  such  trains  and  the  auto« 
mobile.  This  is  an  appeal  from  a  judgment  for 
$2,500  recovered  by  appellee  in  an  action  brought 
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by  him  against  appellant  in  which  he  charged  that 
such  collision*  and  his  injuries  resulting  therefrom 
were  caused  by  appellant's  negligence.  The  par- 
ticular negligence  charged  in  the  complaint  was  in 
substance  as  follows :  Pursuant  to  the  requirements 
of  an  ordinance  in  force  in  the  city  at  the  time,  a 
flagman  was  stationed  at  the  crossing.  When  the 
automobile  approached  the  crossing  an  east  bound 
train  was  approaching  from  the  west  on  one  of  the 
tracks  near  the  north  side  of  the  crossing.  The 
flagman  signaled  the  driver  of  the  automobile  to 
stop  for  the  passage  of  such  east  bound  train. 
Pursuant  to  such  signal  the  automobile  was  stopped. 
Immediately  after  such  east  bound  train  had 
passed  over  the  crossing  the  flagman  signaled  the 
driver  of  the  automobile  and  appellee  to  proceed. 
Before  starting  such  automobile  they  looked  and 
listened  for  the  approach  of  any  other  locomotive, 
and  seeing  and  hearing  none  and  relying  on  the 
signal  of  the  flagman,  the  driver  of  the  automobile 
started  his  machine  forward  and  toward  the 
crossing.  Such  driver  and  appellee  continued  to 
look  and  listen  for  the  approach  of  any  locomotive 
or  train  and,  neither  of  them  hearing  or  seeing  any, 
continued  to  rely  on  the  signal  of  the  flagman, 
and  the  driver  of  the  automobile  drove  it  upon 
such  crossing  over  which  the  east  bound  train  had 
just  passed  and  upon  the  track  over  which  ai>- 
pellant's  train  was  approaching  from  the  east 
when  the  latter  train  came  out  from  behind  the 
former  and  collided  with  the  automobile.  There 
was  another  ordinance  of  the  city  which  limited 
the  speed  of  trains  to  four  miles  an  hour  and  ap- 
pellant's train  was  running  in  violation  of  such 
ordinance  at  the  speed  of  fifteen  miles  an  hour, 
etc.  There  are  other  averments  stating  why  ap- 
pellee and  the  driver  could  not  see  or  hear  the 


CS24  APPBLLATB  COURT  OF  INDIANA^ 

Pittsbnighy  eto.,  H.  Co.  v,  Kephert — 61  IncL  App.  621. 

train  that  Btrack  their  machine  and  showing  that 
they  were  without  fault,  and  that  the  collision 
was  the  result  of  appellant's  negligence  above  set 
out. 

The  only  error  assigned  is  the  overruling  of 

appellant's  motion  for  new  trial.    This  motion 

contains  numerous  grounds,  but  appellant's 

1.  brief  presents  only  those  which  challenge 
the  verdict  as  not  being  sustained  by  suffi- 
cient evidence  and  as  being  contrary  to  law,  and 
those  challenging  certain  rulings  relating  to  the 
exclusion  of  evidence  offered  by  appellant.  All 
other  grounds  are  therefore  waived.  In  support 
of  the  first  two  of  these  grounds  appellant  in  sub- 
stance says,  that  appellee  was  guilty  of  contributory 
negligence  and  is  not  entitled  to  recover  under  the 
law  and  evidence  in  this  case  for  two  reasons:  (1) 
He  was  guilty  of  negligence  in  riding  with  the  driver 
of  the  machine  while  the  driver  was  in  an  intoxi- 
cated condition  and  on  account  thereof  incom- 
petent to  operate  the  automobile,  appellee  at  the 
time  having  knowledge  of  such  fact.  (2)  Appellee 
was  guilty  of  contributory  negligence  because  he 
did  not  take  the  proper  precautions  to  protect 
himself  while  approaching  the  crossing  where  he 
was  struck.  As  affecting  the  first  contention  ap- 
pellant admits  in  its  brief  that  there  was 

2.  testimony  that  they  (appellee  and  the  owner 
of   the   automobile,    who    was    the    driver 

thereof)  were  entirely  sober  at  the  time  of  the 
collision.  This  admission  leaves  such  contention 
without  any  foundation  on  which  to  rest.  This 
court  cannot  weigh  the  evidence.  As  affecting 
appellant's   second   contention,    supra^   ai>- 

3.  pellee  testified,  substantially  as  follows:    ^'I 
was  on  the  left  side  of  the  machine  and  Mr. 

Nutter  was  running  it.    We  were  going  south  on 
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Capitol  Avenue  and  when  we  got  to  the  crossing 
where  the  street  crosses  the  raikoad  we  were  hit 
by  an  engine.  As  we  approached  the  crossing  I 
saw  a  fla^^man  with  a  lantern  and  he  signaled  xis 
to  stop.  It  was  7:15  or  7:30  and  was  dark.  The 
flagman  was  standing  east  of  the  center  of  the 
crossing,  pretty  well  to  the  east  side  of  the  street 
and  pretty  well  on  the  north  side  of  the  tracks. 
The  first  thing  I  saw  as  we  approached  the  tracks 
was  the  flagman  signaling  us  to  stop.  He  waived 
the  lantern  across  the  street  in  front  of  us.  Nutter 
stopped  the  machine,  threw  the  clutch  out  and 
set  his  brake.  The  machine  was  still,  but  the 
engine  was  running.  We  saw  a  train  coming  from 
the  west,  going  east  into  the  Union  Station.  The 
entire  train  passed,  and  as  the  rear  end  of  the 
train  was  going  past  the  crossing  the  flagman  swung 
his  lantern  for  us  to  go  ahead.  Nutter  released 
the  clutch  and  brake  and  drove  upon  the  tracks. 
On  the  track  next  to  the  one  over  which  the  east 
boimd  train  had  just  passed,  a  west  bound  train 
was  approaching  and  it  ran  into  us.  The  front 
end  of  the  machine  was  on  the  first  rail  when  I 
first  saw  it.  I  saw  the  engine  coming  and  saw  it 
would  hit  us,  and  I  hollered.  Look  out!  That 
was  the  last  I  knew.  Before  going  upon  the  cross- 
ing I  looked  both  ways.  I  did  not  see  or  hear 
any  train  until  this  one  hit  us."  This  evidence 
was  sufficient  to  render  the  question  of  appellee's 
care  when  the  automobile  was  approaching  the 
crossing,  one  of  fact  for  the  jury. 

It  is  next  urged  that  the  court  erred  in  refusing 

to  admit  certain  testimony  in  reference  to  the 

habits  of  intemperance  of  the  driver  of  the 

4.    automobile  with  whom  appellee  was  riding 
at  the  time  he  was  injured.     The  questions. 
Vol.  61—40 
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and  offers  to  prove  are  as  follows:  The  witness, 
Scott  Maxwell  was  asked:  ''Q*  During  the  six 
months  when  you  had  seen  him,  state  to  the  jury 
what  his  condition  was  most  of  that  time  as  to 
whether  he  was  sober  or  drunk."  Appellant  of- 
fered to  prove,  "that  for  the  period  named  in  the 
question  the  man,  Nutter,  in  question  was  habit- 
ually intoxicated  and  intoxicated  nearly  every 
day,  and  that  as  a  result  of  the  use  of  intoxicants 
in  the  manner  in  which  we  propose  to  show  that 
he  was  a  habitual  drunkard  and  incapable  of 
handling  the  machine  in  question/'  "Q.  I  will 
ask  you  (the  witness  A.  D.  Rose)  to  state  to  the 
jury  whether  you  had  any  knowledge  of  his  use  of 
intoxicants  prior  to  the  date  of  September  4, 
191  !•"  Appellant  offered  to  prove  "that  the  man 
Nutter  in  question  was  an  habitual  drunkard  and 
an  habitual  user  of  intoxicants  up  to  the  time  of 
the  offense  cited  in  the  complaint,  wherein  he 
was  an  habitual  user  of  intoxicants,  and  further  that 
the  witness  will  answer  'Yes'  to  the  question  pro- 
pounded." "Q.  Now,  Mr.  Eose,  I  will  ask  you 
to  state  to  the  jury  whether  or  not  this  man,  H. 
Nutter,  was  in  the  habit  of  getting  intoxicated 
frequently  before  and  right  prior  to  September  4, 
1911."  Assuming,  without  deciding,  that  the  ques- 
tion of  Nutter's  condition  as  to  being  drunk  or  sober, 
on  occasions  previous  to  the  collision  complained 
of,  and  that  his  habit  in  such  regard  prior  to  such 
collision  were  matters  of  proper  inquiry  in  the 
absence  of  an  offer  to  show  that  he  was  in  such 
condition  at  the  time  of  the  collision,  and  further, 
assuming  without  so  deciding,  that  the  method 
of  proving  such  facts  and  the  form  of  the  questions 
here  asked,  were  the  proper  method  and  form  of 
question  by  which  to  prove  such  facts,  such  of- 
fered   evidence,    in   any   event,  could  have  been 
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proper  and  material  for  no  purpose  except  as  tend- 
ing to  show  Nutter's  condition  at  the  particular 
time  of  the  coUision,  and  his  condition  in  such 
respect  at  such  time  could  have  been  material  for 
the  purpose  only  of  tending  to  prove  that  he  was 
thereby  rendered  incompetent  and  unable  to  man- 
age his  automobile,  and  that  such  condition  was 
either  the  sole  proximate  cause  of  appellee's  in- 
jury or  was  a  contributing  cause  thereof,  and  in 
the  latter  event  such  contributing  cause  could 
not  be  imputed  to  appellee  unless  it  had  been 
shown  that  he  knew  of  such  condition  of  Nutter 
when  he  got  in  his  machine,  or  that  he  remained  in 
the  machine  after  discovering  such  condition. 
LakeErie^  etc.,  R.  Co.,  v.  Reed  (1914),  57  Ind.  App. 
65,  78,  103  N.  E.  127;  City  of  Gary  y.  Giesel  (1915), 
59  Ind.  App.  565,  108  N.  E.  876.  The  evidence 
offered  to  be  elicited  by  each  of  such  ques- 

5.  tions  was  not  responsive  to  the  particular 
question  asked,  but  was  broader  and  involved 
a  conclusion  or  opinion  of  the  witness  which 

6.  was  proper  only  after  the  witness  had  tes- 
tified to  the  facts  upon  which  such  opinion 

was  based  (Commonwealth  v.  Eyler  [1907],  217  Pa. 
St  512,  66  Atl.  746, 11  L.  R.  A,  [N,  S.]  639,  note,  10 
Ann.  Cas.  786;  McQuiggan  v.  Ladd  [1906],  79 
Vt  90,  64  Atl.  503,  14  L.  R.  A.  [N.  S.]  689,  770, 
note;  Johnson  v.  Culver  [1888],  116  Ind.  278, 
289,  19  N.  E.  129) ;  and  there  was  no  offer  to  make 
such  proffered  evidence  material  by  showing  that 
it  would  be  followed  with  questions  which  would 
elicit  the  fact  that  appellee  knew  or  observed 
such  condition  of  Nutter,  or  that  such  condition 
was  the  sole  proximate  cause  of  appellee's  injury. 
'The  offer  to  prove  must  be  a  statement  of  a 
particular  fact  or  facts,  and  not  of  general  prop- 
ositions or  conclusions,    and   if   the    bearing   of 
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the  proposed  testimony  is  remote  and  inferential 
its  relevancy  must  be  suggested.''  RtcsseU  Y.Stone 
(1897),  18  Ind.  App.  543,  546,  647,  47  N.  E.  645, 
48  N.  E.  650;  Lauter  v.  Duckworth  (1898),  19  Ind. 
App.  535,  543,  48  N.  E.  864. 

As  the  record  comes  to  ns  no  available  error  is 
presented  by  the  exclusion  of  the  offered  evidence. 
Finding  no  error  in  the  record  the  judgment  below 
is  affirmed. 

NoTBL — ^Reported  in  112  N.  E.  251.  As  to  fmimted  negligence, 
see  110  Am.  St.  278.  As  to  accidents  to  automobiles  at  lailroad 
orossings,  see  Ann.  Cas.  1913  B  680;  Ann.  Cas.  1915  B  767.  As  to 
fmpiatatJon  of  negligence  of  dower  of  automobile  to  ooonpant,  see 
19  Amu.  Gas.  1225. 


Miami  Gountt  Bank  v.  State  of  Indiana,   ex 
BEL.  Pebu  Tbust  Company^  Ouabdian,  et  al. 

[No.  9,338.    Filed  April  21, 191C] 

1.  Plbadinq. — Inconsistent  Causea.'^Tort  and  ConiraeL — ^Wbere  a 
paragraph  of  complaint  was  on  the  theory  of  an  action  to  recover 
on  a  guardian's  bond,  it  was  insufficient  as  against  a  codefendant 
who  was  not  a  i>arty  to  the  bond,  though  it  contained  averments 
sounding  in  tort  that  mig^t  have  been  sufficient  to  show  a  liabili^ 
based  on  alleged  wrong  in  dealing  with  the  trust  funds,    p.  032. 

2.  Plbadino. — Inconsistent  Causes. — Tofti  and  Contract. — A  oom- 
plaint  seeking  recovery  ex  contractu  is  inconsistent  in  theory  with  a 
recovery  ex  delicto,    p.  632. 

3.  Plsading. — Theory  of  Action. — Inconsistency. — ^A  oomplaint 
must  proceed  upon  some  definite  theory  and  be  good  on  that  theory 
or  it  will  be  held  insufficient  when  duly  challenged,    p.  632. 

4.  Pleading. — Complcdnt. — Sufficiency. — A  complaint  will  be  suffi* 
cient  to  withstand  a  demurrer  for  insufficient  facts  if  the  taeta 
averred  entitle  the  plaintiff  to  any  relief  upon  the  theory  of  sodh 
pleading,    p.  632. 

5.  Pleading. —  Theory  of  Action. — Inconsistent  Causes. — Tort  and 
Contract. — ^A  complaint  which  adopts  some  general  theory  may 
aver  several  facts  which,  independent  of  other  averments,  show  a 
liability,  and  the  plaintiff  may  recover  by  proof  ci  so  much  of  his 
complaint  as  shows  a  liability  on  the  general  theory  of  his  pleading, 
but  a  pleading  can  not  be  held  good  on  two  or  more  inconsistent 
and  contradictory  theories,    p.  630. 
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6.  AppEAii. — Renew, — Demurrer  to  ComplairU, — Insuffident  Mem" 
orandum. — Although  the  memorandum  aooompanying  a  demurrer 
may  be  insufficient  to  present  the  defect  in  a  oomjdaint,  the 
court  on  appeal  is  not  precluded  from  deciding  the  question  where 
it  is  presented  by  the  exceptions  to  the  conclusions  of  law.   |ii.633. 

From  Miami  Circuit  Court;  Joseph  N.  Tillettj 
Judge* 

Action  by  the  State  of  Indiana,  on  the  relation 
of  Peru  Trust  Company,  Guardian,  against  the 
Miami  County  Bank  and  others.  From  the  judg- 
ment rendered,  the  defendant  named  appeals. 
Reversed. 

Cox  &  Andrews^  for  appellant. 
Albert  Ward  J  for  appellees. 

Felt, P.J. — The  appellee,  the  State  of  Indiana 
on  the  relation  of  Peru  Trust  Company,  as  guar- 
dian of  Ruth  H.,  Vera  V.,  Grace  L.,  Westley  A., 
and  John  F.  Perry,  minors,  brought  this  suit  to  re- 
cover certain  funds  alleged  to  belong  to  the  wards. 
The  first  i>aragraph  of  complaint  is  a  suit  on  the 
guardian's  bond,  against  John  F.  Perry,  former 
guardian  of  the  wards.  United  States  Fidelity  and 
Guaranty  Company  surety  for  John  F.  Perry  on 
the  bond  and  Millard  F.  Pearson  receiver  of  the 
property  of  John  F.  Perry.  The  second  paxBr 
graph  of  complaint  is  against  the  same  parties  and 
also  against  appellant,  Miami  County  Bank. 

The  execution  of  the  guardian's  bond  by  Perry, 
as  principal,  and  by  the  United  States  Fidelity 
and  Guaranty  Company  as  his  surety,  is  alleged, 
and  it  is  also  averred  that  the  bond  required  Perry, 
to  faithfully  discharge  his  duties  as  guardian  and 
account  for  all  moneys  that  came  into  his  hands  as 
such  guardian  and  that  he  failed  and  refused  to  do 
so.  The  bond  is  made  a  paxt  of  the  paragraph  by 
exhibit,  and  it  is  also  averred  that  Perry  received 
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assuch  guardian  $1,050.54  and  that  he  and  appel- 
lant unlawfully  conspired  together  for  the  purpose 
of  converting  such  trust  fund,  and  did  unlawfully 
convert  and  appropriate  it  to  their  own  use  and 
benefit.  The  appellant  demurred  to  the  second 
paragraph  of  complaint  for  insufficiency  of  the  facts 
alleged  to  state  a  cause  of  action  against  it,  which 
demurrer  was  overruled  by  the  court  and  appel- 
lant duly  excepted  to  the  ruling.  The  United 
States  Fidelity  and  Guaranty  Company  filed  a 
cross-complaint  against  appellant  and  its  coap* 
peUees  in  which  it  set  up  at  length  all  the  facts  re- 
lating to  the  guardianship,  the  receipt,  deposit 
and  misuse  of  the  trust  funds,  and  prayed  that 
appellant,  John  F.  Perry  and  Pearson,  receiver, 
be  required  to  pay  iiito  court  for  the  use  of  the  guar- 
dian of  said  wards,  the  amount  of  funds  received 
by  Perry  while  acting  as  guardian  of  said  minors, 
with  interest  thereon  and  a  penalty  of  ten  per  cent 
in  discharge  of  the  liability  on  the  guardian's  bond 
executed  by  Perry  and  cross-complainant.  Appel- 
lant demurred  to  the  cross-complaint  for  insuf- 
ficiency of  the  facts  alleged  to  state  a  cause  of  ac^ 
tion  against  it,  which  demurrer  was  overruled  by 
the  court  and  excepted  to  by  appellant.  Issues 
were  duly  joined  on  the  complaint  and  cross-com- 
plaint. The  case  was  tried  by  the  court  and  on 
due  request  it  made  a  special  finding  of  facts  and 
stated  its  conclusions  thereon. 

The  general  situation,  history,  issues  and  facts 
of  the  case  are  similar  to  those  of  the  cases  of 
Miami  County  Bank  v.  StatCf  ex  reh  (1916),  ante 
360,  112  N.  E.  40.  There  is  no  dispute  about  the 
receipt  of  the  funds  by  Perry  while  acting  as  guar- 
dian, his  deposit  of  them  in  his  general  personal 
account  with  appellant,  his  failure  to  account 
for   them,    his   resignation   as   guardian   and   the 
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appointment  of  the  Peru  Trust  Company  as  guar- 
dian of  the  wards  for  whom  Perry  had  previously 
acted. 

The  finding  follows  in  the  main  the  averments 
of  the  complaint  and  cross-complaint  and  among 
other  things  shows  that  John  F.  Perry  received  a 
check  payable  to  him  as  guardian  of  his  wards, 
naming  them,  in  the  sum  of  $1,050.54,  and  on 
September  17,  1913,  deposited  the  same  with 
appellant;  that  the  cashier  of  the  bank  when  said 
funds  were  so  deposited  knew  that  Perry  was 
guardian  of  the  wards  and  that  the  aforesaid  funds 
belonged  to  them  and  not  to  Perry  personally; 
that  at  the  time  the  funds  were  so  deposited  Perry's 
account  was  overdrawn  in  the  sum  of  $30.99  and 
appellant  paid  the  same  out  of  said  funds;  that 
soon  thereafter  John  F.  Perry  borrowed  of  appel- 
lant $1,300  and  placed  the  same  to  his  credit  with 
the  bank  and  thereafter  also  deposited  $1,100  4;o 
his  account;  that  he  checked  upon  the  account 
and  his  checks  were  honored  by  appellant,  and 
when  the  note  for  $1,300,  borrowed  money,  became 
due,  it  was  paid  by  check  of  Perry  out  of  his  per- 
sonal account  in  which  the  trust  funds  and  other 
funds  had  been  commingled  as  aforesaid,  all  with 
the  knowledge  and  consent  of  appellant. 

,  The  substance  of  the  conclusions  of  law  is:  (1) 
that  the  relator  as  guardian  should  recover  of  and 
from  John  F.  Perry,  United  States  Fidelity  and 
Guaranty  Company  and  the  Miami  County  Bank 
$1,236.55;  (2)  that  Perry  is  liable  as  principal  and 
United  States  Fidelity  and  Guaranty  Company  as 
surety  on  the  guardian's  bond;  (3)  that  Miami 
County  Bank  is  liable  to  the  relator  as  guardian, 
"as  principal  and  cotrustee  with  John  F.  Perry 
to  account  for  the  whole  of  said  trust  fund";  (4) 
that  the  property  of  Perry  and  appellant  be  first 
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exhausted  to  satiefy  said  debt  due  the  relator  as 
aforesaid  before  payment  is  required  from  United 
States  Fidelity  and  Guaranty  Company  for  any 
I>art  thereof;  (5)  that  the  funds  in  the  hands  of 
the  receiver  are  not  subject  to  the  payment  of  any 
part  of  said  sum. 

The  appellant  has  assigned  as  errors,  the  over- 
ruling of  its  demurrer  to  the  complaint  and  to  the 
cross-complaint;  error  in  each  conclusion  of  law 
and  in  overruling, its  motion  for  a  new  trial 

The  theory  of  the  second  paragraph  of  com- 
plaint is  that  of  a  recovery  upon  the  bond  of  the 
defaulting  guardian.  True,  the  pleading  contains 
averments   sounding  in   tort   against   John 

1.  F.  Perry  and  appellant,  but  the  theory  is 
too  apparent  to  be  open  to  conjecture. 
The  paragraph  seeks  to  hold  appellant  li- 

2.  able  as  principal  upon  an  instrument  it  did 
not  execute,  and  is  therefore  insufficient,  even 

though  the  averments  sounding  in  tort  might  be 
sufficient  to  show  a  liability  in  a  suit  for  a  re- 
covery based  on  the  alleged  wrong  in  dealing 
with  the  trust  funds.  A  paragraph  which  seeks 
to  recover  ex  contractu^  is  inconsistent  in  theory 
with  a  recovery  ex  delicto.  On  the  theory  of  the 
second  paragraph  of  the  complaint  the  relator,  as 
guardian,  is  entitled  to  no  relief  against  appellant. 
A  complaint  must  proceed  upon  some  definite 

3.  theory  and  be  good  on  that  theory  or  it 
will  be  held  insufficient  when  duly  chal- 
lenged.    True,    a   complaint   will   be    suffi- 

4.  cient  to  withstand  a  demurrer  for  insufficient 
facts,  if  the  facts  averred  entitle  the  com- 
plainant to  any  relief  upon  the  theory  of  such 

5.  pleading,  but  the  case  at  bar  does  not  come 
within  such  class  of  pleadings.    It  is  also 

true  that  a  pleading  which  adopts  some  general 
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theory  may  aver  several  facts  which  indiapeiident 
of  other  averments,  show  a  liability,  and  the  com- 
plainant may  recover  by  proof  of  so  much  of  his 
complaint  as  shows  a  liability  on  the  general 
theory  of  his  pleading.  The  rules  of  pleading  do 
not  permit  the  courts  to  hold  a  pleading  good  on 
two  or  more  inconsistent  and  contradictory  the- 
ories. Dyer  v.  Woods  (1906),  166  Ind.  44,  51,  76 
N.  E.  624;  Oolitic  Stone  Co.  v.  Ridge  (1908),  169 
Ind.  639,  641,  83  N.  E.  246;  First  Nat.  Bank  v. 
Rupert  (1912),  178  Ind.  669,  671,  100  N.  E.  5; 
City  of  Union  City  v.  Murphy  (1911),  176  Ind.  597, 
699,  96  N.  E.  584;  Citizens  Tel  Co.  v.  Fort  Wayne 
etc.,  R  Co.  (1913),  53  Ind.  App.  230,  233,  100  N. 
E.  309,  Ann.  Cas.  1916  A  132.  The  second  para- 
graph of  complaint  is  therefore  insufficient  to  state 
a  cause  of  action  against  appellant. 

There  may  be  doubt  as  to  the  sufficiency  of  ap- 
pellant's memorandum  to  present  the  question  on 
which  we  have  held  the  second  paragraph 

6.     of  complaint  insufficient,  but  the  exceptions 
•to  the  conclusions  of  law  present  the  same 
question  and  we  have  therefore  decided  it. 

The  other  questions  presented  are  identical  with 
those  decided  in  Miami  County  Bank  v.  State,  ex 
rel.f  supra,  and  on  the  authority  of  that  case  we 
hold  that  the  court  erred  in  overruling  appellant's 
demurrer  to  the  cross-complaint  of  the  United 
States  Fidelity  and  Guaranty  Company,  in  the  con- 
clusions of  law  which  hold  appellant  liable  in  this 
action  and  in  overriding  appellant's  motion  for  a 
new  trial.  The  judgment  is  therefore  reversed 
with  instructions  to  sustain  appellant's  motion  for 
a  new  trial  and  for  further  proceedings  not  incon^ 
sistent  with  this  opinion. 

Note. — Reported  in  112  N.  E.  389.    As  to  personal  liability  of 
guardians,  see  75  Am.  Deo.  447. 
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Babnabd  V.  FiBST  National  Bank  of  Newpoint, 

Indiana. 

[No.  8,897.    Filed  February  18,  1916.    Rehearing  denied  April  21, 

1916.] 

1.  CoRPOKATioNS. — Sale  of  Stock. — Rescisaum. — Fraud, — ^A  sale  in- 
duced by  fraud  b  not  void,  but  voidable;  henoe,  where  plaintiff 
was  induced  by  fraud  to  purchase  stock  in  an  oil  company,  the 
purchase  money  could  not  be  recovered  until  rescission  and  tender 
of  return  of  the  stock  in  case  it  was  of  any  value,    p.  635, 

2.  Banks  and  Bankinq. — Deposits. — Payment. — Notice. — ^Where 
plaintiff,  who  was  induced  through  fraud  to  purchase  stock  in  an 
oil  company,  paid  for  same  by  check  drawn  on  his  general  deposit 
in  defendant  bank,  and  the  seller,  after  depositing  the  check  to 
his  account,  drew  part  of  the  funds  and  had  the  bank  certify  a 
check  for  the  remainder,  the  bank  was  not  liable  to  plaintiff 
for  having  honored  the  seller's  check  after  notice  from  plaintiff 
not  to  do  so,  since  in  the  absence  of  a  prior  rescission  of  the  stock 
transaction,  the  title  to  the  check  given  by  plaintiff  and  the  pro- 
oeeds  thereof  passed  to  the  seller  and  under  the  circumstances  the 
bank  would  have  been  liable  to  him  in  case  of  its  refusal  to  honor 
his  check,    p.  636. 

From  Shelby  Circuit  Court;  Alonzo  Blair y  Judge. 

Action  by  Charles  L.  Barnard  against  the  First 
National  Bank  of  Newpoint,  Indiana.  From  a 
judgment  for  defendant,  the  plaintiff  appeals. 
Affirmed. 

John  E.  Osborne  and  Frank  Hamilton^  for  ap- 
pellant. 

Bennett  &  Davidson^  for  appellee. 

Ibach,  C.  J.— On  September  19,  1908,  William 
Kluge  sold  a  number  of  shares  of  stock  in  the  Ger- 
n3an  Mutual  Oil  and  Gas  Company  to  appellant. 
Twenty-five  hundred  dollars  of  the  consideration 
was  paid  by  a  check  drawn  in  Kluge's  favor  and 
on  appellee  bank.  Kluge  deposited  the  check  with 
appellee  and  the  amount  thereof  was  charged  to 
the  account  of  appellant  and  credited  to  Kluge. 
Thereupon  Kluge  drew  out  of  his  account  in  cash 
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seventy-five  dollars  and  drew  a  check  to  his  own 
order  for  the  balance,  which  was  duly  certified  by 
appellee.  Two  days  after  this  check  for  $2,425 
had  been  drawn  and  certified,  appellant  notified 
appellee  of  certain  fraudulent  acts  which  he  claimed 
Kluge  had  practiced  upon  him  when  the  original 
check  for  $2,500  was  obtained  for  the  stock  and 
notified  appellee  ''not  to  honor  the  said  check  but 
to  hold  the  deposit  for  appellant".  Later  in  the 
day  appellee  on  demand  of  Kluge  paid  the  amount 
of  the  check  to  him.  It  is  this  payment  after 
notice  of  the  alleged  fraud  that  forms  the  subject- 
matter  of  this  controversy. 

There  are  three  separate  paragraphs  of  com- 
plaint; the  averments  as  to  the  false  and  fraudu- 
lent statements  and  representations  made  by 

1.  Kluge  to  appellant  are  in  the  ntiain  the  same 
in  each  paragraph,  so  that  our  discussion 
will  apply  to  each  of  said  paragraphs  alike.  It  is 
conceded  by  appellee  that  the  fraud  charged  in 
either  paragraph  is  sufficient  to  justify  a  rescis- 
sion of  the  sale  of  the  stock.  We  observe  how- 
ever  that  there  is  no  charge  that  before  or  at  the 
time  of  the  notice  relied  on,  appellant  had  rescinded 
such  sale  by  returning  or  offering  to  return  the 
certificates  of  stock  which  had  been  transferred 
to  him  by  the  vendor  Kluge,  nor  is  it  averred  that 
he  had  ever  demanded  the  return  of  the  check 
given  therefor.  It  is  apparent  from  appellant's 
brief  that  he  takes  the  position  that  such  pro- 
cedure was  wholly  unnecessary.  His  argument  is 
that  the  stock  had  no  value  and  yet  there  is  a  direct 
averment  in  each  paragraph  that  it  was  worth  "not 
to  exceed  $200".  He  further  contends  that  the 
sale  of  the  stock  to  him  was  absolutely  void  and 
therefore  the  title  to  the  purchase  money  and  the 
check  given  therefor  was  never  vested  in  Kluge 
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but  remained  at  all  times  in  appellant.  This 
position  is  not  tenable.  The  rule  seems  to  be 
well  settled  that  a  sale  induced  by  fraud  is  not 
void,  but  voidable.  Until  appellant  rescinded 
the  sale,  the  money  which  he  had  paid  for  the 
stock  remained  absolute  in  appellee.  He  would 
not  be  permitted  to  hold  the  shares  of  stock  pur- 
chased, whatever  may  have  been  their  value,  and 
at  the  same  time  recover  the  amount  of  the 
check  he  had  given  in  exchange  for  it.  Jarrett 
V.  Cavldwell  (1911),  47  Ind.  App.  478,  94  N.  E. 
790;  Thompson  v.  Peck  (1888),  115  Ind.  612,  516, 
18  N.  E.  16,  1  L.  R.  A.  201;  Woods  v.  Schearer 
(1914),  56  Ind.  App.  660,  105  N.  E.  917;  Adam, 
Meldrumj  etc.,  Co.  v.  Stewart  (1902),  157  Ind. 
678,  61  N.  E.  1002,  87  Am.  St.  240. 

It  appears  from  each  paragraph  of  the  com- 
plaint that  the  original  deposit  made  by  appel- 
lant against   which   the    Kli^e   check   was 

2.  drawn  and  the  deposit  by  Kluge  were  gen- 
eral deposits,  neither  was  impressed  with  a 
trust,  and  as  the  stock  transaction  was  voidable  and 
not  void  and  it  had  never  been  voided,  the  title  to 
the  check  given  for  such  stock  and  the  proceeds 
thereof  so  far  as  appellant  was  concerned,  rested 
in  Kluge  and  when  appellee  received  such  general 
deposit  of  the  money  and  such  money  became  in- 
termingled with  other  like  funds  in  appellee's 
bank,  the  title  to  the  money  became  absolute  in 
appellee  and  at  the  same  time  it  became  the  debtor 
of  Kluge  and  impliedly  contracted  to  honor  his 
checks  to  the  extent  of  the  amount  of  the  deposit. 

The  supreme  court  of  Ohio,  while  considering  like 
propositions,  uses  this  language:  '^The  relation  of 
bank  and  general  depositors  is  simply  the  ordinary 
one  of  debtor  and  creditor,  not  of  agent  and  prin- 
cipal,   or    trustees   and  cestui  que  trust.     *     *     ^ 
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The  deposits  become  the  absolute  property  of 
the  bank,  impressed  with  no  trust,  and  the  bank's 
right  to  use  the  money  for  its  own  benefit  is  im- 
mediate and  continuous."  Cincinnati,  etc.,  R. 
Co.  V.  Metropolitan  Nat.  Bank  (1896),  54  Ohio 
St.  60,  71,  42  N.  E.  700,  31  L.  R.  A.  663,  66  Am. 
St.  700, 

Appellee  attaches  much  importance  to  the  fact 
that  in  this  case  after  the  deposit  had  been  made 
by  Kluge,  the  check  which  he  drew  against  it  had 
been  certified  by  appellee,  but  we  are  not  inclined 
to  give  much  force  to  this  fact  in  the  present  case. 
The  averments  of  this  complaint  reveal  the  same 
obligations  resting  upon  appellee  to  honor  the  check 
of  Kluge  whether  such  check  had  been  previously 
certified  or  not.  The  vice  of  this  complaint  is 
that  it  proceeds  upon  the  theory  that  the  stock 
transaction  was  absolutely  void  and  not  voidable 
and  that  courts  of  equity  will  follow  the  funds 
obtained  in  such  a  transaction  as  if  they  were  trust 
funds  or  some  tangible  chattel  easily  separated 
and  distinguished  from  others.  And  to  support 
his  contention  that  it  was  the  appellee's  duty  to 
withhold  payment  of  any  of  Kluge's  checks 
after  notice  of  the  alleged  fraud,  appellant  cites 
Pearce  v.  DiU  (1897),  149  Ind.  136,  48  N.  E. 
788.  This  case  shows  that  the  original  deposit  was 
in  the  wife's  name,  that  the  husband  had  author- 
ity to  draw  checks  in  the  transaction  of  the  wife's 
business.  He  drew  checks  in  settlement  of  his 
individual  bucket  shop  deals.  The  check  in  con- 
troversy not  being  issued  within  the  authority 
given  the  husband,  no  title  passed  to  Pearce,  the 
payee  of  such  check,  as  he  could  obtain  under  the 
facts  no  greater  title  than  the  husband,  who  had 
no  authority  over  the  fund  except  as  the  business 
affairs  of  his  wife  required  and  the  bank  upon 
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which  the  check  to  Pearce  was  drawn,  when  it  re- 
ceived it  for  deposit,  knew  all  these  facts.  In  the 
case  of  Drumm-Flato  Com.  Co.  v.  Bank  (1902),  92 
Mo.  App.  326,  Setter,  the  party  who  sold  the 
cattle,  had  no  title  either  tot  he  cattle  nor  the  pro- 
ceeds. It  was  therefore  a  void  sale.  Likewise  in 
the  case  of  Alexander  v.  Swackhamer  (1886),  105 
Ind.  81,  4  N.  E.  433,  5  N.  E.  908,  55  Am.  Rep. 
180,  the  court  held  that  the  contract  under  which 
Swackhamer  parted  with  the  title  to  the  "pretended 
Johnson"  was  wholly  void  and  therefore  the  title 
and  ownership  did  not  pass  to  said  Johnson.  In 
these,  as  in  all  the  other  cases  cited  by  appellant, 
the  original  transaction  between  the  parties  was 
absolutely  void  and  no  title  passed.  It  is  quite 
apparent  therefore  that  appellant  has  been  misled 
by  reason  of  his  failure  to  recognize  the  distinction 
between  a  void  transaction  and  one  which  is 
voidable,  at  the  option  of  the  party  charging  fraud. 
In  the  present  case  Kluge  took  title  to  the  consider- 
ation which  he  received  for  the  stock  sold  and  was 
entitled  to  such  consideration,  whatever  form  it 
assumed,  until  appellant  in  some  legal  manner 
divested  him  of  such  title  and  as  the  stock  is 
alleged  to  be  of  some  value  appellant  could  not 
again  obtain  that  which  he  had  parted  with  for 
the  stock  until  he  restored  or  offered  to  restore  to 
EJiuge  the  stock  which  he  had  received  in  the 
transaction.  This  he  did  not  do  until  after  pay- 
ment of  the  check  to  Kluge. 

Each  paragraph  of  the  complaint  clearly  dis- 
closes that  appellee  without  notice  of  any  fraud 
paid  part  of  appellant's  check  when  presented  by 
the  payee,  in  cash,  certified  the  balance  and  paid 
that  also  several  days  thereafter.  This  transac- 
tion appears  to  have  been  bona  fide.  Appellee 
did  nothing  more  with  reference  to  the  fund  in 
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suit  than  the  law  required  it  to  do.  Banks  are 
required  to  honor  checks  of  their  general  de- 
positors so  long  as  such  depositor's  funds  are 
not  drawn  out,  and  damages  are  recoverable  for 
refusal  to  pay  the  check  of  a  customer  who  has 
sufficient  funds  in  such  bank  subject  to  his  check, 
so  that  it  seems  to  us  that  under  the  facts  of  this 
case  appellee  owed  no  duty  to  appellant  to  make 
itself  liable  for  damages  for  a  refusal  to  pay  Kluge's 
check  by  waiting  until  appellant  might  decide 
whether  he  wanted  to  return  the  stock  and  by 
proper  action  seek  to  regain  the  purchase  money 
or  ratify  the  transaction  and  sue  Kluge  for  the 
damages  sustained  through  the  alleged  fraud. 
The  inherent  necessities  of  the  banking  business 
require  that  obligations  such  as  were  created  be- 
tween appellee  and  Kluge  be  held  valid.  To  cast 
doubt  upon  such  transactions  would  tend  to  dis- 
rupt the  banking  business  of  this  country.  It 
would  certainly  be  against  public  policy  to  subject 
a  bank  to  the  payment  of  costs  and  damages,  that 
has  received  money  in  the  usual  course  of  business 
from  a  depositor,  crediting  him  therewith  and 
thereby  entering  into  an  implied  contract  to  pay  his 
checks,  after  it  has  refused  payment  of  one  of  his 
checks  simply  because  some  other  person,  after  such 
deposit  was  made,  has  claimed  that  he  is  entitled 
to  the  fund  deposited  rather  than  the  depositor. 
Zane,  Banks  and  Banking  §209.  Founer  v.  Smith 
(1891),  31  Neb.  107,  47  N.  W.  632,  28  Am.  St. 
510,  11  L.  R.  A.  528;  Mt.  Sterling  Nat.  Bank  v. 
Greene  (1896),  99  Ky.  262,  35  S.  W.  911,  32  L,  R. 
A.  568.     Judgment  affirmed. 

NoTB. — Reported  in  111  N.  E.  451.  As  to  deposits  made  by 
fiduciary,  see  42  Am.  Rep.  168.  As  to  liability  of  bank  for  refusal 
to  i>ay  check  when  having  funds  therefor,  see  15  L.  R.  A.  134. 
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Wbngbb  et  al  V.  Clay  Township  op  St.  Joseph 

County  et  al. 

[No.8,99L    Piled  April  25, 1916.] 

1.  PuBADiNQ. — Demurrer. — Memorandum. — ^A  demnrrer  to  an  an- 
swer, unacGompanied  by  a  memorandiun  of  defects,  raises  no  ques- 
tion,   p.  641. 

2.  CoNTBACTS. — Inieresl  in  Real  Estate. — ValidUy  of  CorUraet. — 
An  instrument  in  the  form  of  a  deed  oonveying  and  warranting 
"the  right  to  take  gravel,  sand  and  soil"  to  be  paid  for  at  a  oertain 
price  for  each  cubic  yard  taken,  providing  that  the  grant  shall  be 
perpetual,  duly  signed  and  acknowledged  by  both  parties  and 
recorded,  must  be  treated  as  the  oonveyanoe  of  a  vc^untary  interest 
in  land,  and  was  valid  as  between  the  parties  and  their  privies, 
pp.  641, 643. 

3.  Contracts. — Interest  in  Real  Estate. — Profit  a  Prendre. — ^The 
right  to  enter  upon  the  lands  of  another  and  remove  such  portion 
of  the  soil  as  is  granted  is  termed  a  profit  a  prendre,and  it  takes  the 
character  of  an  interest  or  estate  in  the  land  itself,  rather  than 
that  of  a  proper  easement,  and  may  be  held  in  fee,  for  life  or  for 
years;  but  a  contract  to  sell  gravel,  sand  and  soil  from  one's  land, 
while  attached  to  the  land,  may  be  so  worded  as  to  pass  no  title 
until  the  same  is  severed  from  the  land.    p.  642. 

From  the  St.  Joseph  Circuit  Court;  Walter  A. 
Funkj  Judge. 

Action  by  Susana  Wenger  and  others  against 
Clay  Township  of  St.  Joseph  County  and  others. 
From  a  judgment  for  defendants,  the  plaintiflis 
appeal.     Affirmed. 

Hubbellj  Mclnernyj  Mclnerny  &  Yeagley  and 
J.  Elmer  Peak,  for  appellants. 

Anderson,  Parker,  CrahiU  &  Crumpacker,  for 
appellees. 

Ibach,  C.  J. — Appellant  Susana  Wenger  entered 
into  a  written  contract  with  appellee  township,  in 
the  year  1903,  whereby  she  conveyed  and  war- 
ranted to  appellee  ''the  right  to  take  gravel,  sand 
and  soil''  from  certain  lands  owned  by  her  at 
that  time,  and  in  which  the  remaining  api>eUant8 
acquired  an  interest  afterwards.     The  remaining 
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provisions  of  the  contract  material  to  the  question 
we  are  called  upon  to  determine  are:  ''The  said 
gravel,  sand  and  soil  to  be  taken  in  such  quanti- 
ties, from  such  points  and  at  such  times  as  said 
second  party  (appellee)  desires.  The  said  second 
party  agrees  to  pay  first  party  the  sum  of  ten 
cents  per  cubic  yard  for  such  gravel,  sand  and 
soil  as  is  taken  imder  this  agreement:  this  agree- 
ment is  to  run  with  said  land  perpetually  hereafter 
from  the  date  of  the  execution  of  this  contract.'* 
This  suit  was  brought  by  the  appellants,  who 
now  claim  to  own  the  land  involved,  to  quiet  their 
title  thereto,  and  the  cloud  which  it  is  averred 
exists  is  the  aforesaid  agreement  which  has  been 
made  a  matter  of  record.  The  answer  and  cross- 
complaint  filed  by  appellees  are  each  based  on  the 
same  agreement,  and  by  the  cross-complaint  ap- 
pellees seek  to  have  the  rights  granted  thereunder 
established  and  quieted.  Appellants  filed  joint 
demurrers  to  the  answer  and  cross^omplaint, 
which  were  each  overruled  and  judgment  entered 
in  favor  of  appellees  in  accordance  with  the  prayer 
of  the  cross-complaint.  These  rulings  present  the 
only  question  for  review.     The  demiurer  to 

1.  the  answer  raises  no  question,  as  no  mem- 
orandum was  attached  thereto.     §351  Bums 

1914,  §346  R.  S.  1881;  Muncie  Electric  Light  Co. 
V.  Joliff  (1915),  59  Ind.  App.  349,  109  N.  E.  433; 
Quality  Clothes  Shop  v.  Keeney  (1915),  57  Ind. 
App.  500,  106  N.  E.  541. 

The  question  presented  by  the  demurrer  to  the 

cross-complaint  is  the  validity  of  the  agreement 

upon  which  this  pleading  is  based.     Appel- 

2.  lants*  position  is  that  such  writing  is  want- 
ing in  consideration  and  mutuality  and  is 

therefore   invalid,    while   appellee   insists    that   it 
Vol.  61—41 


•  I 


642  APPELLATE  COURT  OF  INDIANA, 

Wenger  v.  Clay  Tp.— 61  Ind.  App.  640. 

constitutes  a  voluntary  grant  of  an  interest  in 
lands,  and  as  between  the  contracting  parties  and 
their  privies  it  is  valid  without  an  expressed  or  un- 
expressed consideration.  It  must  be  conceded  that 
the  writing  is  in  many  respects  similar  to  a  deed. 
It  provides  that  "the  first  party  conveys  and 
warrants  to  the  second  party  the  right  to  take 
gravel,  sand  and  soil  from  any  part  of  the  land,*' 
then  follows  a  description  of  the  land,  and  then 
it  is  provided  that  the  grant  is  perpetual  from  the 
date  of  its  execution.  It  contains  also  a  provision 
for  the  payment  of  the  consideration  agreed  on 
for  each  cubic  yard  of  gravel  taken.  The  signature 
of  both  parties  is  attached,  and  it  was  acknowledged 
before  a  notary  public.  The  writing  was  re- 
corded by  appellee  township  in  the  deed  records 
of  St.  Joseph  County.  It  must  be  presimied  also 
that  the  parties  to  the  instrument,  in  the  absence 
of  fraud  or  undue  influence  or  mistake,  intended 
that  the  writing  should  be  in  the  form  of  a  deed, 
for  it  was  So  prepared  and  signed  by  them.  It  may 
also  be  presumed  that  it  was  so  prepared  because 
of  the  statute  which  requires  all  conveyances  of 
land  or  of  any  interest  therein  to  be  in  writing. 
The  authorities  also  are  uniform  in  holding  that 
the  subject-matters,  "sand,  gravel  and  soil",  are  sus- 
ceptible of  a  grant,  and  it  is  settled  that  a  volun- 
tary conveyance  of  an  interest  in  land  is  valid  as 
between  the  parties  and  their  privies,  although 
there  be  no  consideration,  expressed,  or  unex- 
pressed. 1  Jones,  Conveyancing  §266;  Randall  v. 
Ghent  (1862),  19  Ind.  271. 

The  right  to  enter  upon  the  lands  of  another 

and  remove  such  portion  of  the  soil  as  is  granted 

has  been  described  by  law  writers  and  in  the  older 

authorities  as  well  as  in  some  of  the  later  ones 

3.     as  a  profit  a  prendre.     In  23  Am.  and  Eng. 
Ency.  Law  (2d  ed.)  188,  this  language  is  used. 


NOVEMBER  TERM,  1915.  643 

Wenger  v.  Clay  Tp.— 61  Ind.  App.  640. 

"Where  the  right  of  profit  a  prendre  belongs  to  an 
individual  distinct  from  the  ownership  of  the  lands, 
it  takes  the  character  of  an  interest  or  estate  in 
the  land  itself,  rather  than  that  of  a  proper  ease- 
ment, and  may  be  held  in  fee,  for  life  or  for  years." 
See,  also.  Huff  v.  McCauley  (1866),  53  Pa.  St. 
206,  91  Am.  Dec.  203;  Johnstown  Iron  Co.  v. 
Cambria  Iron  Co.  (1858),  29  Pa.  St.  241,  72  Am. 
Dec.  783;  Heller  v.  Dailey  (1902),  28  Ind.  App. 
555,  561,  63  N.  E.  490;  Knight  v.  Indiana  Coal^  etc., 
Co.  (1874),  47  Ind.  106,  17  Am.  Rep.  692;  Bracken 
V.  Rushville,  etc.,  Road  Co.  (1866),  27  Ind.  346. 
Appellants'  position  is  correct  in  the  contention 
that  such  portions  of  the  soil  as  are  involved  here 
may  be  severed  from  the  land  and  when  so  sev- 
ered, they  become  goods  and  chattels.  And  it  is 
also  true  that  a  contract  to  sell  materials  such  as 
those  in  suit,  while  attached  to  the  land,  might  be 
worded  so  as  to  pass  no  title  until  the  same  are 
severed  from  the  land  and  thereby  become  per- 
sonal   property.     But    unfortunately,    such 

2.  facts  do  not  appear  here.  On  the  con- 
trary, by  the  execution  of  the  written  con- 
tract before  us,  it  is  quite  apparent  that  appellant 
must  be  held  to  have  attempted  thereby  to  con- 
vey to  appellee  a  present  interest  in  such  materials, 
which,  on  all  the  authority  we  have  been  able  to 
find,  is  a  transfer  of  an  interest  in  land,  but  not 
exclusive  of  the  right  of  the  grantor  to  take  and 
dispose  of  them,  and  not  a  sale  of  personal  property. 

Since  the  contract  must  be  held  to  be  valid  and 
binding,  it  is  immaterial  whether  the  instrument 
itself  is  called  a  contract  or  a  deed.  Being  valid 
between  the  parties,  it  must  necessarily  be  held 
valid  as  to  the  other  appellants  who  purchased 
an  interest  in  the  land,  subsequent  to  its  execu- 
tion and  recording.     We  are  therefore  constrained 
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to  hold  that  the  cross-complaint  was  sufficient  to 
withstand  the  demurrer,  and  there  was  no  error 
in  overruling  it.    ^Judgment  affirmed. 

NoTB. — ^Reported  in  112  N.  E.  402.  As  to  distinction  between 
coyenantB  that  run  with  land  and  servitude  or  easements  imposed 
on  land,  see  82  Am.  St.  675. 


Acme  White  Lead  and  Color  Works  v.  Indiana 

Wagon  Company. 

[No.  9,020.    Filed  April  25,  1916.] 

New  Trial.— Motion.— rime  for  FtZin^.— Section  587  Bums  1914, 
Aots  1913  p.  848,  requiring  an  application  for  new  trial  to  be  made 
within  thirty  days  from  the  time  when  the  verdict  or  decision  is 
rendered  is  mandatory;  hence  where  a  motion  for  new  trial  was 
not  filed  until  more  than  thirty  days  after  the  decision  of  the  court 
was  rendered,  no  question  thereon  could  be  presented  on  appeal. 

From  Superior  Court  of  Tippecanoe  County; 
Henry  H.  Vinton,  Judge. 

Action  by  the  Acme  White  Lead  and  Color 
Works  against  the  Indiana  W^^gon  Company. 
From  a  judgment  for  defendant,  the  plaintiff 
appeals.     Appeal  dismissed. 

George  P.  Haywood  and  Charles  A.  Burnett^  for 
appellant. 

Kumler  &  Gaylord,  for  appellee. 

HoTTEL,  J. — This  is  an  appeal  from  a  judgment 
in  appellee's  favor  for  costs  in  a  suit  brought  by 
appellant  to  recover  $952.90,  on  an  account  for 
goods  sold  and  delivered  to  appellee.  Appellee 
answered  the  complaint  by  general  denial  and 
also  filed  a  counterclaim  or  set-off  for  damages, 
alleged  to  have  been  sustained  by  it  on  account 
of  certain  alleged  defects  in  the  goods  so  sold  and 
delivered  to  it.  A  trial  by  the  court  resulted  in  a 
finding  and  judgment  in  favor  of  appellee  on  its 
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set-oflf.     The  only  error  assigned  is  the  overruling 
of  appellant's  motion  for  a  new  trial. 

The  judgment  was  rendered  on  May  12,  1913, 
that  being  the  first  day  of  the  May  term  of  said 
court.  The  record  entries  show  that  the  motion 
for  new  trial  was  not  filed  until  June  21,  1913,  that 
being  the  thirty-sixth  day  of  the  May  term  of 
said  court,  and  more  than  thirty  days  after  the 
decision  of  the  court  was  rendered.  Since  the 
amendment  of  1913,  which  became  effective  April 
30,  1913,  application  for  a  new  trial  must  be 
made  within  thirty  days  from  the  time  when  the 
verdict  or  decision  is  rendered.  Acts  1913  p.  848, 
§587  Bums  1914.  This  statute  has  been  con- 
strued by  our  Supreme  Court  since  the  amend- 
ment, supra^  and  held  mandatory  as  to  the  time 
of  filing  a  motion  for  a  new  trial.  Talbot  v.  Meyer 
(1915),  183  Ind.  585,  109  N.  E.  841.  It  follows 
that  no  question  is  presented  by  the  record.  The 
appeal  is  therefore  dismissed. 

NoTB.— Reported  in  112  N.  £.  392. 


FiBH   ET   AL   V.  HeTHERINGTON    &   BeBNEB. 
[No.  8,978.    FUed  April  27, 1916.] 

1.  Appeal. — Assiffnment  of  Errors. — Insufficiency  of  Complaint. — 
Under  §348  Bums  1914,  Acts  1911  p.  415,  an  assignment  of  error 
challenging  the  sufficiency  of  a  complaint  is  unavailable,    p.  647. 

2.  Appeal. — Briefs, — Questiorut  Presented, — ^Where  appellant  in  the 
preparation  of  his  brief  fails  to  comply  with  the  rules  requiring 
separately  numbered  prG(ix)sitions  or  points  to  be  set  out  under  a 
separate  heading  of  each  error  relied  on,  no  question  is  presented, 
p.  647. 

3.  Appeal. — Transcript, — Precipe. — Certificate  of  Clerk, — Review, — 
Where  the  precipe  directed  the  clerk  to  prepare  a  transcript  of  the 
amended  complaint,  the  cross-complaint  and  all  pleadings  filed, 
and  to  insert  the  original  bill  of  exceptions,  and  the  clerk's  cer« 
tificate,  even  if  deemed  sufficient  for  any  purpose,  at  most  purport- 
ed to  certify  that  the  transcript  contained  fuU  and  true  entries  in 
the  cause  as  required  by  the  precipe,  copies  of  the  judgment  and 
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motions  for  new  trial  and  the  rulings  thereon,  not  being  called  for 
by  the  precipe  nor  included  in  the  certificate,  were  no  part  of  the 
record  though  copied  therein,  and  hence  no  question  was  presented 
by  allegederrorinoverrulingthemotionfor  a  new  trial,  pp. 647, 648. 
4.  Appeal. — Transcript. — Necessity  for  Written  Precipe, — ^Under 
§600  Bums  1914,  §649  R.  S.  1881,  providing  that  upon  request  of 
the  appellant  the  clerk  shall  make  a  transcript  of  the  record, 
"or  so  much  thereof  as  the  appellant,  in  writing,  directs",  etc.,  a 
written  precipe  is  not  required  where  a  complete  transcript  is 
desired,    p.  648. 

From  Morgan  Circuit  Court;  Nathan  A.  Whit- 
akevj  Judge. 

Action  by  Hetherington  &  Berner  against  George 
T.  Msh  and  others.  From  a  judgment  for  plaintiff, 
the  defendants  appeal.     Affirmed. 

Charles  B.  Clarke^  Walter  C  Clarke^  Frank  J. 
Lahr^  Joseph  B.  Kealing  and  Martin  Hugg^  for 
appellants. 

Charles  0.  Roemler  and  H.  0.  Chamherlin^  for 
appellee. 

HoTTEL,  J. — On  December  5, 1912,  appellee  filed 
its  complaint  in  the  Marion  Superior  Court  to 
recover  for  material  furnished  and  placed  in  a 
theatre  building  on  North  Illinois  Street  in  the 
city  of  Indianapolis,  and  to  foreclose  a  mechanic's 
lien  on  such  building  and  the  lot  on  which  it  was 
located.  Such  proceedings  were  had  that  the 
cause  was  venued  to  the  Morgan  Circuit  Court 
and  the  issues  were  there  closed,  trial  had,  and  a 
finding  returned  in  favor  of  appellee.  Each  of  the 
appellants,  except  Halstead-Moore  Company,  filed  a 
separate  motion  for  new  trial  which  was  overruled 
and  judgment  rendered  on  the  finding.  The  appel- 
lants separately  rely  upon  the  following  errors  for 
reversal:  (1)  The  complaint  of  the  appellee  does 
not  state  facts  sufficient  to  constitute  a  cause  of 
action;  (2)  the  court  erred  in  overruling  this  aj)- 
pellant's   motion   for  a   new   trial. 
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The  amendment  of  §348  Bm-ns  1908,  §343  R.  S. 
1881,  makes  the  first  assigned  err  or  unavailable.  §348 
Burns  1914,  Acts  191 1  p.  415.  Pittsburgh^  etc.j  R.  Co. 
V.  Farmers  Trust,  etc.,  Co.  (1915),  183  Ind.  287, 
108  N.  E.  108;  Combs  v.  Combs  (1914),  56  Ind. 
App.    656,    105    N.    E.    944.     The    second 

1.  assigned  error  presents  no  question  for  either 
of  two  reasons,  viz.:  (1)  Appellants  in  the 
preparation    of   their   brief   have   failed   to 

2.  comply  with  the  rules  of  the  court  requiring 
them  to  set  out  ^^  under  a  separate  heading 

of  each  error  relied  on,  separately  numbered  propo- 
sitions or  points.'*     Cleveland,  etc.,  R.  Co.  v.  Ritchey 

(1916),  185  Ind.  ,  111  N.  E.  913;  Palmer  v. 

Beal  (1915),  60  Ind.  App.  208,  110  N.  E.  218,  and 

cases  cited.    (2)  The  record,  although  purporting  to 

contain  a  copy  of  the  judgment,  the  several 

3.  motions  for  a  new  trial,  and  the  exceptions 
to  the  various  rulings  challenged,  is  defec- 
tive in  that  such  judgment,  motions  and  excep- 
tions are  not  covered  by,  or  included  in,  the  clerk's 
certificate  to  the  transcript  of  the  record  filed  in 
this  court.  Appellants*  precipe  for  such  trans- 
cript reads  as  follows:  ''You  will  please  make  out 
a  transcript  for  appeal  to  the  Appellate  Court  of 
Indiana,  of  the  amended  complaint,  the  cross- 
complaint  and  all  pleadings  filed  to,  or  addressed 
to  the  amended  complaint  or  cross-complaint  or 
answers.  You  will  please  insert  in  said  trans- 
cript the  original  bill  of  exceptions  without  copy- 
ing." The  clerk's  certificate  reads  as  follows:  "I, 
William  H.  Payne,  clerk  of  the  Morgan  Circuit 
Court  within  and  for  said  county  and  state,  do 
hereby  certify  that  the  above  and  foregoing  trans- 
cript contains  full,  true  and  entries  in  said  cause 
required  by  the  above  and  foregoing  precipe,  and 
the  original  bill  of  exceptions   No.    1   containing 
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the  long-hand  transcript  of  the  evidence."     The 

law  does  not  require  a  written  precipe  for  a 
4.     transcript   in   all   cases   where   a   complete 

transcript  is  desired,  but  does  provide  that 
"Upon  the  request  of  the  appellant  ♦  ♦  ♦  the 
clerk  shall  forthwith  make  out  *  *  *  a  trans- 
cript of  the  record  in  the  cause,  or  so  much  thereof 
as  the  appellant^  in  writing^  directs^  certified  and 
sealed,  to  which  shall  be  appended  the  written 
directions  of  the  appellant  above  contemplated, 
if  any."  §690  Burns.  1914,  §649  R.  S.  1881.  See 
also  §667  Burns  1914,  Acts  1903  p.  338,  §7.     The 

clerk's  certificate  is  so  defective  that  it  is 
3.     questionable  whether  it  is  sufficient  for  any 

purpose;  but,  at  most,  it  only  purports  to 
certify  that  such  transcript  ' 'contains  full  and 
true  entries  in  said  cause  required  by  the  above 
and  foregoing  precipe  and  the  original  bill  of  ex- 
ceptions No.  1  containing  the  evidence."  Inas- 
much as  such  certificate  is  limited  to  the  entries 
called  for  or  required  by  the  precipe,  it  follows,  as 
a  matter  of  course,  that  any  entry,  judgment,  mo- 
tion, or  ruling  found  in  the  record,  but  not  required 
by  such  precipe  is  not  covered  by  or  included  in 
such  certificate  and  must  be  disregarded.  Scott  v. 
Lafayette  Gas  Co.  (1908),  42  Ind.  App.  614,  86  N. 
E.  495;  Brown  v.  Armfield  (1900),  156  Ind.  150, 
57  N.  E.  722;  East  v.  Amburn  (1911),  47  Ind.  App. 
530,  535,  94  N.  E.  895,  and  cases  cited;  Ewbank's 
Manual  §§10,  115.  It  will  be  observed  that  such 
precipe  does  not  call  for,  or  require,  a  copy  of  the 
judgment,  the  motions  for  a  new  trial,  the  ruling 
on  such  motions,  or  the  exceptions  thereto,  and 
hence  not  being  properly  authenticated  must  be 
disregarded.  See  cases,  supra.  The  record  as 
presented  by  appellants'  brief  showing  no  available 
error,  the  judgment  below  is  affirmed. 

None.— Reported  in  112  N.  E.  391. 
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Vandalia  Coal  Company  v.  Alsopp, 

Administratrix. 

[No.  8,576.    Filed  June  25,  1915.    Rehearing  denied  November  5, 

1915.    Transfer  denied  April  27,  1916.] 

1.  Master  and  Servant. — Injuries  to  Servant. — Employer's  lAor 
hility  Act. — Mine  Servant. — Complaint. — The  Employer's  Liability 
Act  of  1911  (Acts  1911  p.  145,  $8Q20a  Bums  1914),  gives  no  right 
of  action  against  an  employer  except  for  nee^genoe,  eliminates 
the  doctrine  of  assumed  risk  where  there  is  a  violation  of  an  ordi- 
nance or  statute,  or  when  it  arises  from  obedience  to  <»der8  or 
directions  from  the  employer  or  any  one  the  employe  is  bound 
to  obey,  or  is  based  on  known  defects  in  the  place  of  work,  or  which 
might  have  been  known,  or  where  the  injury  arises  from  dangers 
or  hazards  inherent  or  apparent  in  such  place,  and  eliminates  the 
defenses  of  negligence  and  contributory  negligence  resulting  from 
obedience  or  conformity  to  an  order  or  direction  which  the  employe 
was  boxmd  to  obey;  and,  since  §8580  Bums  1914,  Acts  1905  p.  65, 
§12,  relating  to  the  operation  of  coal  mines,  recognizes  two  ways  of 
making  such  mines  safe,  a  complaint  for  injuries  to  a  mine  employe 
whose  duty  it  was  to  repair  the  mine  in  conformity  to  an  order 
of  the  mine  boss,  which  disclosed  that  the  way  selected  by  the 
boss  was  dangerous  and  known  so  to  be,  although  a  safer  way 
could  have  been  selected,  and  that  while  attempting  to  do  the  work 
in  conformity  to  such  order  loose  slate  fell  on  such  employe,  etc., 
stated  a  cause  of  action  under  the  Employer's  Liability  Act.    p.  654. 

2.  Release. — Fraud. — Personal  Injuries. — ^Where  pbuntifF  was  in- 
duced to  execute  a  release  of  claim  for  the  death  oi  her  husband, 
killed  while  at  work  in  a  coal  mine,  by  the  representations  of  de- 
fendant's agent  who  took  advantage  of  her  necessitous  circum- 
stances, and  represented  to  her  that  it  would  be  six  or  seven  years 
before  she  would  acquire  anything  by  ligitation^  that  defendant 
had  evidence  to  show  that  decedent  had  assumed  the  risk,  and 
falsely  underrated  the  ability  of  her  attorneys  and  stated  that  their 
services  were  worth  but  a  small  sum,  a  reply  setting  up  such  facts, 
showing  that  plaintiff  had  been  imposed  upon,  and  tiiat  immedi- 
ately on  learning  her  rights  she  had  tendered  back  to  the  defendant 
the  check  which  she  received  for  such  release,  etc.,  was  sufficient 
to  avoid  an  answer  pleading  such  release  as  a  defense,    p.  657. 

3.  Appeal. — Review. — Pleadings, — Motion  for  Judgment, — ^Where 
the  complaint  stated  a  cause  of  action  and  a  reply  to  the  answer  was 
sufficient  to  avoid  the  answer,  the  court  properly  overruled  de- 
fendant's motion  for  judgment  on  the  pleadings  non  obstante 
veredicto,    p.  658. 

4.  Appeal. — Review. — Refusal  of  Instruction. — ^Where  instructions 
tendered  were  either  incorrect  statements  of  the  law  or  were  siil>* 
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stantially  included  in  instaructions  given,  their  refusal  was  not 
error,    p.  658* 

From  Sullivan  Circuit  Court;  William  H.  Brid- 
welU  Judge. 

Action  by  Emma  Alsopp,  administratrix  of  the 
estate  of  Aaron  Alsopp,  deceased,  against  the 
Vandalia  Coal  Company.  From  a  judgment  for 
the  plaintiff,  the  defendant  appeals.     Affirmed. 

0.  B.  Harris  and  Henry  TF.  Moore^  for  appellant. 
Cyrus  E.  Davis  and  Oscar  E.  Blandj  for  appellee. 

Felt,  J. — This  is  a  suit  for  damages  for  the  death 
of  appellee's  decedent,  Aaron  Alsopp,  alleged  to 
have  resulted  from  the  negligence  of  appellant. 
The  complaint  in  one  paragraph  was  answered  by 
general  denial  and  by  a  special  paragraph  in  which 
it  was  alleged  that  the  claim  had  been  settled  in 
full  before  the  suit  was  begun.  To  the  special 
paragraph  of  answer,  appellee  replied  that  the 
alleged  settlement  had  been  procured  by  fraud. 
The  case  was  tried  by  a  jury  and  a  verdict  returned 
for  $2,500.  Appellant's  motion  for  a  new  trial 
was  overruled  and  judgment  was  rendered  on  the 
verdict  from  which  this  appeal  is  taken.  The 
errors  assigned  and  relied  on  for  reversal  are  that 
(1)  the  court  erred  in  overruling  appellant's  de- 
murrer to  the  complaint;  (2)  the  court  erred  in 
overruling  appellant's  motion  to  strike  out  parts  of 
the  reply;  (3)  the  court  erred  in  overruling  appel- 
lant's demurrer  to  appellee's  reply;  (4)  the  court 
erred  in  overruling  appellant's  motion  for  a  new 
trial;  and  (6)  in  overruling  appellant's  motion  for 
judgment  on  the  issues,  notwithstanding  the  ver- 
dict of  the  jury. 

The  complaint  in  substance  charges  that  appel- 
lant is  a  corporation  operating  a  coal  mine  and  sell- 
ing and  trafficking  in  coal  in  the  State  of  Indiana ; 
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that  it  employed  in  its  mines  200  men;  that  the 
ways  and  entries  through  the  mine  operated  by 
said  company  were   overlaid  with  a   stratum   of 
slate   and   shale   and   rock   which   constituted  the 
roof  of  the  entries;  that  appellee's  decedent  was 
employed  by  appellant  as  a  timber  man  to  set 
timbers  to  prop  and  secure  the  roof  in  the  entries 
and  ways  of  the  mines;  that  many  days  prior  to 
decedent's  injury,  the  slate  and  rock  in  the  main 
south  parting  or  way  became  loose  and  likely  to 
fall  at  any  time  and  was  exceedingly  dangerous, 
and  so  remained  until  it  fell  and  killed  the  appel- 
lee's decedent,  all  of  which  was  known  to  appellant; 
''That  the  proper  and  practical  and  safe  way  and 
method  of  repairing  said  roof  and  making  the  works 
and  ways  of  said  mine  thereunder  reasonably  safe 
was  by  taking  down  and  removing  said  slate  and 
and  rock,  which  could  easily  have  been  done  with- 
out the  necessity  of  anyone  going  or  being  under 
the  same,  which  facts  were  at  all  times  known  to 
this  defendant.     ♦     ♦     ♦     That  to  repair  said  roof 
or  secure  and  make  it  safe,  or  to  attempt  to  do  so 
by  placing  props  and  timbers  thereunder  made  it 
necessary  for  the  persons  so  repairing  to  go  under 
and  be  under  the  same  while  setting  said  props 
and    timbers,    and    exposed    such    person    to    the 
danger  of  being  crushed  by  a  momentary  fall  of 
said   slate  and  rock,     ♦     *     ♦    and   was  an  ex- 
ceedingly dangerous  and  unsafe  method  of  mak- 
ing said  roof  safe     *     *     *,  which  facts  were  at 
all  times  known  to  defendant."     That  pursuant  to 
the  laws  of  Indiana,  appellant  had  in  its  employ 
one  John  Quigley  as  mine  boss  and  one  Hugh  Rice 
as  his  assistant,  or  room  boss,  who  had  authority 
to  superintend  and  control  all   the  underground 
works,  ways,  machinery,  employes,  and  operations 
of  said  mines  and  to  give  all  orders  and  directions 
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to  appellant's  servants  working  therein,  and  had 
power  and  authority  to  employ  and  discharge  them; 
that  by  the  terms  of  decedent's  employment,  he 
was  required  to  obey  all  orders  and  directions  of 
said  Quigley  and  his  assistant;  that  the  mine  boss 
and  his  assistant  carelessly  and  negUgently  failed 
to  see  that  said  unsafe  and  dangerous  place  in  said 
main  south  parting  was  made  safe  and  knowingly, 
carelessly  and  negligently  permitted  the  same  to 
remain  dangerous  and  unsafe;  that  on  the  day  that 
decedent  was  killed,  the  mine  boss  and  his  assistant 
undertook  to  make  said  place  safe  and  appellant 
carelessly  and  negligently  failed  to  adopt  the 
aforesaid  safe  method  of  doing  the  work  by  taking 
down  and  removing  the  slate  and  rock,  but  care- 
lessly and  negligently  adopted  the  aforesaid  unsafe 
and  dangerous  plan  of  propping  and  timbering 
and  carelessly  and  negligently  ordered  decedent  to 
do  the  work  in  that  manner;  that  decedent  had  no 
knowledge  of  the  loose  and  dangerous  condition 
of  said  roof  and  of  its  being  likely  to  fall  or  of 
the  danger  of  the  aforesaid  method  of  making  the 
place  safe,  and  appellant  and  its  mine  boss  and 
assistant  negligently  failed  to  give  him  any  warning 
or  information  of  the  loose  and  dangerous  condi- 
tion of  said  slate  and  rock,  or  of  the  danger  inci- 
dent to  the  method  adopted  by  them  to  make  the 
place  safe;  that  decedent  was  obliged  to  obey  said 
orders  and  did  obey  the  order  to  go  under  the  roof 
and  while  engaged  in  setting  timbers  in  pursuance 
of  said  order,  the  loose  slate  and  rock  fell  and 
killed  him.  The  second  paragraph  of  answer  al- 
leges in  substance  that  the  demands  sued  for  had 
been  fully  settled  and  adjusted  with  appellee  and 
a  full  release  therefor  executed  to  appellant  by 
appellee  on  payment  of  $600. 

The  special  reply  admits  the  settlement  of  the 
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claim  and  alleges  that  it  was  procured  by  one 
Kennedy  acting  for  and  on  behalf  of  appellant. 
It  charges  that  Kennedy  falsely  and  fraudulently 
represented  to  appellee  that  appellant  had  evi- 
dence to  show  that  decedent  knew  the  dangers  of 
the  roof  when  he  went  to  work  under  it;  that  her 
attorneys  had  wholly  failed  in  other  similar  cases 
within  his  knowledge;  that  he  falsely  and  fraudu- 
lently represented  to  appellee  that  their  services 
in  this  case  were  not  at  that  time  worth  over  $25 
when  in  truth  and  fact  they  were  of  the  value  of 
$200,  which  fact  was  known  to  Kennedy;  that  said 
statements  were  false  and  known  to  be  false  by 
said  Kennedy,  but  appellee  did  not  know  of  their 
falsity  and  relied  thereon  and  believed  them  to 
be  true  and  was  thereby  induced  to  execute  said 
release;  that  the  decedent  was  appellee's  husband, 
and  she  was  at  the  time  in  great  distress  on  account 
of  his  death  and  her  destitute  condition  with  six 
small  children  to  support;  that  Kennedy  knew  her 
condition  and  took  advantage  thereof  and  told  her 
that  if  she  went  to  law  and  recovered  it  would 
be  six  or  seven  years  before  she  would  receive 
anything  and  that  her  lawyers  would  take  most 
of  it  if  she  recovered  anything;  that  she  must 
settle  without  seeing  her  lawyers  and  recommended 
that  she  see  another  lawyer  whom  he  suggested; 
that  such  lawyer  would  advise  her  properly;  that 
her  mind  was  confused  by  said  representations  and 
her  condition  aforesaid  and  relying  and  acting  on 
said  statements,  she  saw  the  lawyer  suggested  by 
Kennedy  and  was  by  him  informed  that  $25  was 
enough  for  her  attorneys  and  all  their  services 
were  worth;  that  by  reason  of  the  representations 
and  threats  aforesaid  she  signed  the  release  and 
accepted  a  check  from  appellant  for  $600;  that 
she  never  presented  the  cheek  for  payment  and 
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notified  appellant  that  she  repudiated  and  rescinded 
the  settlement  and  tendered  the  check  back  which 
was  refused  and  she  now  brings  it  into  court  for 
the  use  and  benefit  of  appellant. 

Appellant  contends  that  the  complaint  fails  to 
state  a  cause  of  action  because  it  shows  that  ap- 
pellee's  decedent  was  injured  while   doing 

1.  the  work  he  was  employed  to  do  and  that 
his  death  resulted  from  one  of  the  ordinary 
hazards  of  his  employment  which  was  assumed  by 
him;  that  he  was  employed  to  make  dangerous 
places  safe  and  assumed  the  risk  of  so  doing,  not- 
withstanding the  averments  that  he  undertook  to 
do  such  work  in  obedience  to  the  order  of  his 
superior  officer;  that  the  complaint  shows  all  the 
facts  indicating  danger  were  known  to  the  dece- 
dent and  were  open  and  obvious;  that  for  these  rea- 
sons he  could  not  rely  upon  the  presumption  that  he 
would  not  be  ordered  to  work  in  a  dangerous  place. 
Appellee  contends  that  the  complaint  avers  facts 
which  show  a  liability  under  the  statute  and  also 
under  the  common  law. 

Section  8580  Bums  1914,  Acts  1906  p.  65,  §12, 
provides  that:  "The  mine  boss  shall  visit  and 
examine  every  working  place  in  the  mine,  at  least 
every  alternate  day  while  the  miners  of  such 
places  are,  or  should  be,  at  work,  and  shall  examine 
and  see  that  each  and  every  working  place  is  prop- 
erly secured  by  timbering  and  that  the  safety  of 
the  mine  is  assured.  He  shall  see  that  a  sufficient 
supply  of  timbers  are  always  on  hand  at  the  miner's 
working  place.  He  shall  also  see  that  all  loose 
coal,  slate  and  rock  overhead  wherein  miners  have 
to  travel  to  and  from  their  work,  are  taken  down 
or  carefully  secured.  Whenever  such  mine  boss 
shall  have  an  unsafe  place  reported  to  him,  he  shall 
order  and  direct  that  the  same  be  placed  in  a  safe 


NOVEMBER  TERM,  1915.  655 

» 

Vandalia  Coal  Co.  v,  Alsopp — 61  Ind.  App.  649. 

condition;  and  until  such  is  done  no  person  shall 
enter  such  unsafe  place  except  for  the  purpose  of 
making  it  safe."  The  act  of  1911,  §1  (Acts  1911 
p.  146,  §8020a  Burns  1914),  provides  for  liability 
of  any  person,  firm  or  corporation  in  this  State 
employing  five  or  more  persons,  where  the  "injury 
or  death  resulted  in  whole  or  in  part  from  the 
negHgence  of  such  employer  or  his,  its  or  their 
agents,  servants,  employes  or  officers".  Section  2 
(Acts  1911  p.  145,  §8020b  Bums  1914)  provides 
that:  "In  actions  brought  against  any  employer 
under  the  provisions  of  this  act  for  the  injury  or 
death  of  any  employe,  it  shall  not  be  a  defense 
that  the  dangers  or  hazards  inherent  or  apparent 
in  the  employment  in  which  such  injured  employe 
was  engaged,  contributed  to  such  injury.  No  such 
injured  employe  shall  be  held  to  have  been  guilty 
of  negligence  or  contributory  negligence  where  the 
injury  complained  of  resulted  from  such  employe's 
obedience  or  conformity  to  any  order  or  direction 
of  the  employer  or  of  any  employe  to  whose  orders 
or  directions  he  was  under  obligation  to  conform 
or  obey,  although  such  order  or  direction  was  a 
deviation  from  other  niles,  orders  or  directions 
previously  made  by  such  employer/*  Section  3 
(Acts  1911  p,  145,  §8020c  Burns  1914)  in  part  pro- 
vides: "nor  shall  such  injured  employe,  be  held 
to  have  assumed  the  risk  of  the  employment  where 
the  injury  complained  of  resulted  from  his  obedience 
to  any  order  or  direction  of  the  employer  or  of  any 
employe  to  whose  orders  or  directions  he  was  imder 
obligations  to  conform  or  obey  although  such  order 
or  direction  was  a  deviation  from  other  orders  or 
directions  or  rules  previously  made  by  such  em- 
ployer. In  any  action  brought  against  any  em- 
ployer under  the  provisions  of  this  act  to  recover 
damages  for  injuries  to  or  the  death  of,  any  of  his, 
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its  or  their  employes,  such  employe  shall  not  be 
held  to  have  assumed  the  risk  of  any  defect  in  the 
place  of  work  furnished  to  such  employe,  or  in  the 
tool,  implement  or  appliance  furnished  him  by 
such  employer,  where  such  defect  was,  prior  to 
such  injury,  known  to  such  employer  or  by  the  exer- 
cise of  ordinary  care  might  have  been  known  to 
him  in  time  to  have  rei>aired  the  same  or  to  have 
discontinued  the  use  of  such  defective  working: 
place,  tool,  implement  or  appliance/* 

The  accident  which  caused  the  death  of  appel- 
lee's decedent,  occurred  April  8, 1911,  and  the  Em- 
ployer's Liability  Act  from  which  we  have  quoted, 
went  into  effect  on  March  2,  1911.  The  act  has 
been  held  constitutional  by  the  Supreme  Court, 
except  as  to  §7,  which  was  not  passed  upon.  Van- 
dalia  R.  Co.  v.  Stillwell  (1914),  181  Ind.  267,  104 
N.  E.  289.  In  the  foregoing  decision  it  is  held  that 
the  act«gives  no  right  of  action  against  an  employer 
except  for  negligence;  that  assumption  of  risk,  is 
removed  where  there  is  a  violation  of  an  ordinance 
or  statute,  or  when  it  arises  from  obedience  to 
orders  or  directions  from  the  employer  or  any  one 
whom  the  employe  is  bound  to  obey,  or  where  the 
assumption  of  the  risk  is  based  on  defects  in  the 
place  of  work,  when  the  defect  is  known,  or  by 
the  exercise  of  ordinary  care  could  have  been 
known  in  time  to  repair,  or  where  injury  arises 
from  dangers  or  hazards  inherent  or  apparent  in 
such  place;  that  ''The  defenses  of  negligence  and 
contributory  negligence  resulting  from  obedience  or 
conformity  to  any  order  or  direction  to  which  the 
employe  is  required  to  obey  or  conform  *  ♦  * 
are  eliminated." 

The  complaint  avers  that  appellee's  decedent 
was  ordered  by  the  mine  boss  and  his  assistant  to 
repair  the  entry  in  a  particular  manner:  that  the 
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way  selected  was  dangerous  and  known  to  them 
to  be  dangerous,  but  nevertheless  they  negligently 
selected  the  unsafe  way  of  propping  the  roof  when 
they  could  have  selected  the  safe  way  of  taking 
down  the  loose  slate  and  rock;  that  appellee's  dece- 
dent was  bound  to  obey  the  order  and  while  attempt- 
ing to  perform  the  work  in  obedience  to  such  order 
the  loose  slate  fell  on  him  and  killed  him.  The  stat- 
ute recognizes  two  ways  of  making  such  places  safe 
and  if  the  mine  boss  and  his  assistant  negligently 
selected  the  unsafe  way  as  alleged  and  ordered  ap^ 
pellee  to  do  work  in  that  particular  manner  and 
he  was  injured  while  obe3dng  such  order,  .the  ap- 
pellant is  liable  under  the  statute.  We  there- 
fore hold  that  the  complaint  states  a  cause  of  ac- 
tion under  the  "Employer's  Liability  Act."  Since 
the  complaint  is  sufficient  under  the  statute,  it  is 
unnecessary  to  determine  whether  it  states  a 
cause  of  action  under  the  common  law  inde- 
pendent of  the  statute. 

The  special  reply  to  appellant's  second  para- 
graph is  sufficient.  The  facts  averred  show  that 
the   settlement   was   procured   through   de- 

2.  ception  and  misrepresentation  under  cir- 
cumstances which  deceived  and  misled  ap- 
I)ellee;  that  the  check  was  not  cashed,  the  settle- 
ment was  repudiated  and  the  check  promptly 
tendered  back  to  appellant  as  soon  as  appellee 
learned  of  the  deception  and  misrepresentation 
that  had  been  practiced  upon  her,  by  means  of 
which,  in  ignorance  of  the  facts,  and  her  rights 
in  the  premises,  she  had  been  induced  to  execute 
the  release  and  accept  the  check.  Miedreich  v. 
Rank  (1907),  40  Ind.  App.  393,  82  N.  E.  117; 
Firehaugh  v.  Trough  (1914),  67  Ind.  App.  421,  107 
N.  E.  301;  Ray  v.  Baker  (1905),  165  Ind.  74,  81, 
Vol.  61—42 
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74  N.  E,  619.     Since  we  have  reached  the  con- 
clusion that  the  complaint  states  a  cause  of  action 
and  that  the  reply  to  the  answer  of  settle- 

3.  ment  was   sufficient   to   avoid   the  answer, 
it  necessarily  follows  that  the  court  did  not 

err  in  overruling  appellant's  motion  for  judgment 
on  the  pleadings,  non  obstante  veredicto.  §592 
Bums  1914,  §566  R.  S.  1881.  Brown  v.  Searle 
(1885),  104  Ind.  218,  222,  3  N.  E.  871;  McCloskey 
V.  Indianapolis  Mfg.^  etc.^  Union  (1879),  67  Ind. 
86,  90,  33  Am.  Rep.  76. 

The  instructions  given  the  jury  cover  every  phase 
of  the  case  and  in  some  particulars  were  more  fav- 
orable to  appellant  than  the  law  warrants. 

4.  Some  of  those  refused  are  incorrect  state- 
ments of  the  law  as  applied  to  the  issues  and 

evidence  in  the  case.  Those  tendered  and  refused 
which  are  correct  were  in  substance  included  in 
others  given  to  the  jury.  No  error  harmful  to 
appellant  was  committed  either  in  the  giving  of 
instructions  or  in  the  refusal  of  those  tendered  by 
appellant. 

We  have  examined  the  evidence,  and  find  there 
is  evidence  tending  to  support  the  verdict  on 
every  material  proposition  involved  in  the  issues. 
The  case  seems  to  have  been  fairly  tried  and  no 
harmful  error  to  appellant  is  presented.  Judg- 
ment affirmed. 

Shea,  C.  J.,  Ibach,  P.  J.,  Hottel,  Caldwell  and 
Moran,  JJ.  concur. 

Note. — Reported  in  109  N.  E.  421.  As  to  constitutionality,  ap- 
plication and  effect  of  Employer's  Liability  Act,  8ee47  L.  R.  A.  (N.  S.) 
38,  L.  R.  A.  1915  C  47.  On  the  necessity  of  returning  or  tendering 
consideration  on  repudiation  of  release  of  damages  for  personal 
injuries,  procured  by  fraud,  see  4  Ann.  Cas.  655;  10  Ann.  Cas.  739; 
Ann.  Cas.  1912  D 1084. 
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Wachstbttbr  bt  al  v.  Johnson  bt  al. 

[No.  8,536.    FUed  April  22,  1915.    Rehearing  denied  Deoember  17, 

1915.     Trangfer  denied  April  27,  1916.] 

1.  Husband  and  Wife. — Rights  o/  Wife  in  Estate  of  Deceased  Hus- 
hand. — Statviory  Provisions. — The  rights  of  a  wife  in  the  lands  of 
her  deceased  husband  are  to  be  determined  by  the  statutory 
provisions  relating  thereto,  since  tenancy  by  dower  is  abolished, 
and  under  §3014  Bums  1914,  §2483  R.  S.  1881,  providing  that  one- 
third  of  the  real  estate  of  which  the  husband  dies  seized  shall 
descend  to  the  widow  in  fee  simple,  etc.,  she  takes  such  interest 
in  the  lands  he  died  seized  of  as  an  heir,  while  under  §3029  Bums 
1914,  §2491  R.  S.  1881,  providing  that  a  widow,  except  as  excepted 
in  the  section  above  referred  to,  is  entitled  to  one-third  of  all  the 
real  estate  of  which  the  husband  may  have  been  seized  in  fee 
simple  at  any  time  during  the  marriage  and  in  the  conveyance  of 
which  she  may  not  have  joined,  and  also  of  all  lands  in  which  her 
husband  had  an  equitable  interest  at  the  time  of  his  death,  etc., 
she  takes  by  virtue  of  her  marital  rights,    p.  665. 

2.  Husband  and  Wife. — Rights  of  Wife  in  Estate  cf  Deceased  Hus- 
band.— Nature  of  Interest. — ^A  married  woman  is  regarded  as  a 
purchaser  for  a  valuable  consideration  of  all  the  property  which 
accmes  to  her  by  virtue  of  her  marriage,    p.  666. 

3.  Husband  and  Wife. — Inchoate  Interest  of  Wife. — Judicial  Sale. — 
Statutes,— SeQtAon  3052  Bums  1914,  §2494  R.  S.  1881,  providing 
that  where  the  inchoate  interest  of  a  married  woman  is  not  directed 
to  be  sold  by  the  judgment  or  barred  by  virtue  of  the  sale,  it 
becomes  absolute  and  vests  in  the  wife  in  the  same  manner  and 
to  the  same  extent  as  upon  the  death  of  the  husband,  does  not 
apply  to  sales  of  real  estate  upon  judgments  rendered  prior  to  the 
taking  eSept  of  same,  and  prior  to  such  statute  a  judicial  sale 
vested  the  whole  title  in  the  purchaser  subject  to  the  inchoate 
right  of  the  wife  in  one-third  of  the  land  sold  in  the  event  she  sur- 
vived her  husband,     p.  6661. 

4.  Husband  and  Wife. — Rights  of  Wife  in  Estate  of  Deceased 
Husband. — Statutes. — Construction. — The  statutory  enactment  in 
lieu  of  dower  is  liberally  constmed  in  favor  of  the  widow  and  is 
regarded  as  analagous  to  dower,    p.  668. 

5.  Husband  and  Wipe. — Inchoate  Interest  of  Wife. — Foreclosure 
Sale. — Where  a  husband  acquired  property  subject  to  a  judgment 
foreclosing  a  mortgage  lien  which  he  agreed  to  pay  as  a  part  of  the 
purchase  price,  and  the  property  was  thereafter  sold  to  satisfy 
such  mortgage,  the  wife,  by  virtue  of  her  marital  rights,  could 
redeem  her  one-third  interest  after  the  death  of  her  husband,  she 
not  being  a  party  to  the  foreclosure  proceeding,    p.  668. 

6.  Husband  and  Wipe. — Inchoate  Interest  of  Wife. — Acts  of  Hue- 
band. — When  a  husband  becomes  seized  of  the  title  to  lauds  in 
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fee  simple,  the  interest  of  his  wife  attaches  as  an  incident  to  his 
seizing,  and  no  act  or  conveyance  by  the  husband  without  her 
joining  therein  in  some  manner  can  sever,  divest  or  extinguish 
her  interests,    p.  670. 

7.  Husband  and  Wipe. — Inchoate  Interest, — Bona  Fide  Purchaser, — 
In  view  of  the  provisions  of  §3037  Buma  1914,  $2499  R  8. 1881, 
that  no  act  or  oonveyance,  performed  or  executed  by  the  husband 
without  the  assent  of  his  wife  evidenced  by  her  acknowledgment 
thereof  in  the  manner  required  by  law,  etc.,  shall  extinguish  her 
rights,  the  fact  that  a  grantee  i>aid  a  full  and  fair  consideration 
and  that  he  believed  his  grantor  to  be  a  single  man,  would  not 
prevent  the  inchoate  interest  of  grantor's  wife  from  ripening  on 
the  death  of  her  husband,    p.  672. 

8.  Mortgages. — Foreclosure, — Deed,^ — Relation, — ^Where  there  is  a 
sale  on  a  decree  of  foreclosure  of  a  mortgage  the  deed  to  the  pur- 
chaser relates  back  to  the  execution  of  the  mortgage,    p.  674. 

9.  Husband  and  Wife. — Inchoate  Interest. — Judicial  Sale. — ^Where 
it  appeared  that  grantee  at  the  time  of  purchasmg  at  a  judicial 
sale  and  taking  a  sheriff's  deed,  already  had  on  record  a  warranty 
deed  to  the  realty  in  question  from  one  who  was  at  the  time  of  its 
execution  the  owner  in  fee  simple,  and  that  the  judgment  lien  upon 
which  the  sale  was  had,  as  well  as  all  other  liens,  were  to  be  paid  by 
grantee  as  a  part  of  the  purchase  {nice,  the  complete  legal  title  was 
already  in  grantee  at  the  time  of  the  judicial  sale  and  the  title  ac- 
quired at  such  sale  merged  into  it,  so  that  the  inchoate  Interest  of 
grantor's  wife,  who  had  not  joined  in  the  execution  of  the  war- 
ranty deed,  was  not  barred  by  such  judicial  sale,  notwithstanding 
the  lien  for  which  the  property  was  sold  was  in  existence  when 
grantor  acquired  his  title,  and  upon  the  death  of  grantor  such  Incho- 
ate interest  ripened  into  an  estate  subject  to  incumbrances  that  were 
paramount  to  it  when  grantor  took  titlcr    p.  674. 

10.  Appeal. — Review, — Evidence, — Findings. — ^Where  .the  evidence 
showed  that  six  lot  owners  who  were  tenants  in  common  of  a  strip 
back  of  their  lots  deeded  their  interests  to  each  other  «in  severalty 
so  that  each  became  the  owner  of  the  strip  adjoining  such  lot,  the 
interest  of  appellees,  based  upon  the  inchoate  right  of  their  mother, 
widow  of  the  former  owner  of  such  strip  who  oonveyed  without  his 
wife  joining,  amounted  to  an  undivided  one-third  part  in  value 
of  the  undivided  one-sixth  of  that  portion  of  thestripadjoiningthe 
particular  lot  involved,  so  that  a  finding  that  the  appellees  were  the 
owners  of  an  undivided  one-third  interest  was  erroneous,    p.  676. 

11.  Appeal. — Review, — Harmless  Error. — Admission  of  Evidence. — 
There  was  no  error  in  the  admission  of  certain  parol  evidence, 
where  it  appears  that  such  evidence  was  covered  by  documentary 
evidence  admitted  without  objection,    p.  677.. 

12.  Evidence. — Parol  Evidence. — Consideration  for  Deed. — Where 
parol  evidence  admitted  over  the  objection  of  appellants  went 
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no  further  than  to  explain  the  oonsideration  for  the  oonveyanoe 
involved,  there  was  no  error  in  admitting  the  same.  p.  678. 
13.  Husband  and  Wipe. — Inchoate  Interest  of  Wife, — Redemption. — 
Payment  of  Mortgage, — Subrogation, — ^Where  a  grantee,  under  a 
oonveyanoe  from  a  married  man  in  which  the  wife  did  not  join, 
X)aid  a  mortgage  lien  existing  when  grantor  acquired  the  property, 
a  conclusion  of  law,  in  an  action  by  the  children  of  grantor  against 
the  heirs  of  grantee  to  redeem  their  mother's  inchoate  interest, 
that  grantee's  heirs  are  entitled  to  be  subrogated  to  the  amount 
paid  by  grantee  on  the  mortgage  lien  together  with  interest  at  six 
per  cent  from  date  of  grantor's  death,  etc.,  was  not  erroneous, 
p.  678. 

From  Marion  Circuit  Court  (17,476);  Charles 
RemsteTj  Judge. 

Action  by  Thomas  E.  Jolinson  and  others  against 
Emeline  D.  Wachstetter  and  others.  From  the 
judgment  rendered,  the  defendants  appeal.  Be^ 
versed  in  part  and  affirmed  in  part, 

Ferdinand   Winter  and    Kealing   &    EiLggf    for 
appellants. 
Gavin  &  Gavin,  for  appellees. 

MoRAN,  J. — On  November  18,1905,  Jacob  Wach- 
stetter departed  this  life,  testate,  at  Marion  County, 
Indiana.  By  his  will  he  bequeathed  and  devised 
all  of  his  property  to  appellants;  and  by  reason 
thereof  they  claim  to  be  the  owners  in  fee  simple 
of  certain  real  estate  in  the  city  of  Indianapolis, 
basing  their  title  on  a  warranty  deed  executed  by 
the  father  of  appellees  and  a  sheriff's  deed  executed 
by  the  sheriff  of  Marion  County  to  one  John  A. 
Heidlinger,  a  grantor  of  Jacob  Wachstetter.  Ap- 
pellees claim  to  be  the  owners  in  fee  simple  of  an 
undivided  one-third  part  in  value  of  said  real 
estate,  asserting  title  through  their  mother,  on 
the  theory  that  their  father  was  a  remote  grantor 
of  Jacob  Wachstetter  to  the  real  estate  in  ques- 
tion, and  that  their  mother  died  subsequent  to 
their  father,  and  never  joined  in  the  deed  of  con- 
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veyance   nor   parted   with   her   inchoate   interest 
therein.     The    complaint    is    in    two    paragraphs; 
the  first  seeks  to  quiet  title  to  an  undivided  one- 
third  part  of  the  real  estate  in  question  and  for 
partition,  alleging  that  the  real  estate  is  not  sus- 
ceptible of  division,  and  should  be  sold  and  the 
proceeds  distributed  among  the  parties  according 
to  their  interests.     By  the  second  paragraph  of 
complaint,  appellees  seek  to  redeem  an  undivided 
one-third  part  of  the  real  estate  from  a  lien  based 
on  a  decree  of  foreclosure  of  a  purchase-money 
mortgage;   that   the   amount   of  the  lien  be   de- 
clared and  the  amount,  if  any,  be  fixed  that  appel- 
lees should  pay;  the  lien  be  adjudged  primarily 
against  the  undivided  two-thirds  interest  in  the 
real  estate,  and  after  exhaustion  to  be  a  lien  on 
the  undivided  one-third  part  as  owned  by  appel- 
lees; the  sheriff's  sale  to  be  declared  ineffectual 
to  carry  title;  to  have  the  court  adjudge  within 
what  time  appellees  may  pay  whatever  amount 
should  be  paid  by  them;  an  accounting  of  the  rents 
and  profits  to  be  had;  and  that  the  real  estate  be 
sold  and  the  proceeds  be  distributed  according  to 
the  interests   of  the   parties.     Appellants  filed  a 
cross-complaint  against  appellees,  alleging  the  own- 
ership of  all  the  real  estate  in  question  and  asking 
that  their  title  be  quieted.     Appellants  answered 
both  paragraphs  of  complaint  by  a  general  denial, 
and  addressed  a  second  paragraph  of  answer  to 
the  second  paragraph  of  complaint,  alleging  that 
appellees'  cause  of  action  did  not  accrue  within 
fifteen  years  before  the  bringing  of  the  same.     Ap- 
pellees replied  in  general  denial  to  the  second  para- 
graph of  answer,  and  for  a  second  paragraph  of 
reply,    alleged    that    their   mother,    Margaret   E. 
Johnson,   was  from   1860  to  November,   1907,  a 
person  of  unsound  mind.     Appellees  filed  an  an- 
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swer  in  general  denial  to  appellants'  cross-complaint. 
The  cause  was  tried  by  the  court,  and  the  facts 
specially  found  and  conclusions  of  law  stated  there- 
on in  favor  of  appellees.  Exceptions  were  re- 
served by  appellants  to  the  conclusions  of  law, 
and  to  the  overriding  of  the  motion  for  a  new  trial. 
Judgment  was  rendered  on  the  conclusions  of  law. 
The  errors  assigned  are:  (1)  Overruling  of  appel- 
lants' motion  for  a  new  trial;  (2)  the  error  of  the 
court  in  stating  its  conclusions  of  law,  Nos.  1  to 
12,   on  the  facts  specially  found. 

We  proceed  first  to  dispose  of  the  questions  arising 
on  the  conclusions  of  law,  and  in  doing  so  the  prin- 
cipal questions  presented  by  the  motion  for  a 
new  trial  wiU  be  disposed  of.  A  condensed  state- 
ment of  the  uncontroverted  facts,  as  gleaned  from 
the  special  finding  of  facts,  covering  some  sixty- 
six  pages  of  the  record,  is:  On  May  25,  1835, 
Oliver  H.  Smith  became  the  owner  of  lots  5  and 
6  in  block  52  in  the  city  of  Indianapolis,  and  by 
mesne  conveyances,  Isaac  E.  Johnson,  a  mar- 
ried man,  and  father  of  appellees,  became  the 
owner  in  1862,  of  a  part  and  parcel  of  lots  5  and  6; 
the  title  to  which  is  now  in  controversy.  A  part 
of  the  same  he  obtained  by  deed  from  Esther 
Stanley  and  a  part  by  deed  from  William  J.  Larue; 
both  tracts  of  which  were  incumbered  at  the  time, 
and  which  incumbrances  he  agreed  to  pay  as  a 
part  of  the  purchase  money;  and  to  further  in- 
demnify Larue,  he  executed  to  him  an  indemnify- 
ing mortgage  on  both  tracts  of  real  estate,  his 
wife  not  joining  therein.  Soon  afterwards,  and 
before  he  had  discharged  the  incumbrances,  John- 
son sold  the  property  in  question  and  other  prop- 
erty to  John  A.  Heidlinger,  for  $16,500,  and  agreed 
to  convey  the  same  by  a  warranty  deed.  Heid- 
linger did  not  know  at  this  time  that  Johnson  was 
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a  married  man,  nor  did  he  know  that  the  real  estate 
was  encumbered.  At  the  time  he  made  the  pur- 
chase, he  paid  Johnson  $200,  in  cash.  An  examina- 
ation  of  the  records  disclosed  incumbrances  on 
the  property,  consisting  of  mortgages  and  judg- 
ment liens.  A  mortgage  executed  by  Stephen  M. 
Norris  to  Obediah  Harris  had  been  foreclosed 
prior  to  the  purchase  by  Johnson,  but  no  sale 
had.  After  obtaining  the  information  as  to  the 
liens,  it  was  agreed  between  Heidlinger  and  John- 
son that  Heidlinger  should  obtain  a  sheriff's  deed 
upon  a  decree  of  foreclosure  of  the  mortgage  cov- 
ering the  real  estate  in  question,  in  addition  to 
taking  a  deed  of  conveyance  from  Johnson,  in 
order  to  obtain  a  clear  title;  and  out  of  the  pur- 
chase price  all  incumbrances  should  be  satisfied, 
and  the  balance  of  the  purchase  price  paid  to 
Johnson,  which  was  done.  On  May  9,  1864, 
Johnson  conveyed  by  warranty  deed  to  Heidlinger, 
and  the  sale  of  the  real  estate  by  the  sheriff  took 
place  on  May  28,  1864  and  on  the  same  day  a 
sheriff's  deed  was  executed  to  Heidlinger  in  con- 
sideration of  the  amount  of  his  bid,  which  was  $50, 
he  being  the  only  bidder  therefor.  Margaret  E. 
Johnson,  mother  of  the  appellees,  was  a  person  of 
unsound  mind  from  1860  to  the  date  of  her 
death  in  1907,  having  been  judicially  declared  of 
unsound  mind  March  22,  1883,  in  the  Owen  Cir- 
cuit Court.  Margaret  E.  Johnson  did  not  join  in 
the  deed  with  her  husband  to  Heidlinger,  nor  was 
she  a  party  to  the  foreclosure  proceedings,  nor  a 
party  to  the  creation  of  any  of  the  liens  against 
the  real  estate  in  question.  Heidlinger  conveyed 
the  real  estate  in  question  to  Jacob  Wachstetter, 
on  February  23,  1865,  who  went  into  possession 
immediately  thereafter,  and  his  possession  and 
title  was  undisturbed  until  June   1,   1883,  when 
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the  guardian  of  Margaret  E.  Johnson  asserted  her 
claim  of  right  to  an  undivided  one-third  part  of 
the  real  estate.  Jacob  Wachstetter  had  no  actual 
knowledge  that  Isaac  E.  Johnson  was  a  married 
man  at  the  time  he  took  the  deed  of  conveyance 
from  John  A.  Heidlinger.  Isaac  E.  Johnson  de- 
parted this  life  January  13,  1883,  intestate,  and 
Jacob  Wachstetter  died  November  18, 1905,  testate. 
Appellees  are  the  children  of  Isaac  E.  Johnson  and 
Margaret  E.  Johnson.  Appellants  are  the  legatees 
and  devisees  of  Jacob  Wachstetter. 

On  "May  6,  1853,  tenancy  by  dower  was  abol- 
ished by  statute,  and  thereafter  the  rights  of  the 
widow  in  the  lands  of  her  husband  were  determin- 
ed by  statute.  In  this  cause  our  investigation 
includes  but  two  sections  of  the  enactment 
in  lieu  of  or  a  substitute  for  dower,  viz., 

1.  §§17,  27.  §§3014,  3029  Bums  1914,  §§2483, 
2491  R.  S.  1881.  The  first  section  referr- 
ed to  provides:  ''If  a  husband  die  testate  or 
intestate,  leaving  a  widow,  one-third  of  his  real 
estate  shall  descend  to  her  in  fee  simple,  free  from 
all  demands  of  creditors:  Provided,  however ,  that 
where  the  real  estate  exceeds  in  value  ten  thous- 
and dollars,  the  widow  shall  have  one-fourth  only, 
and  where  the  real  estate  exceeds  twenty  thousand 
dollars,  one-fifth  only,  as  against  creditors."  The 
latter  section  reads  as  follows:  "A  surviving  wife 
is  entitled,  except  as  in  section  seventeen  excepted, 
to  one-third  of  all  the  real  estate  of  which  her  hus- 
band may  have  been  seized  in  fee  simple,  at  any 
time  during  the  marriage,  and  in  the  conveyance 
of  which  she  may  not  have  joined,  in  due  form  of 
law,  and  also  of  all  lands  in  which  her  husband  had 
an  equitable  interest  at  the  time  of  his  death: 
Provided^  That  if  the  husband  shall  have  left  a  will, 
the  wife  may  elect  to  take  under  the  will  instead 
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of  this  or  the  foregoing  provisions."  It  will  be 
noticed  that  the  former  section  refers  to  lands, 
which  the  husband  died  siezed  of;  while  the  latter 
section  refers  to  lands  of  which  he  was  seized  during 
the  marriage,  but  which  were  conveyed  without  the 
wife  joining  therein  as  the  law  provides.  Under 
§17,  supra  J  it  has  been  held  that  the  widow  takes 
as  an  heir,  while  under  §27,  supra^  she  takes  by 
reason  of  her  marital  rights,  Haggerty  v.  Wagner 
(1897),  148  Ind.  625,  48  N.  E.  366, 39  L.  R.  A,  384 ; 
May  V.  Fletcher  (1872),  40  Ind.  575;  Bowen  v. 
Preston  (1874),  48  Ind.  367;  Fry  v.  Hare  (1906), 
166  Ind.  415,  77  N.  E.  803;  Graves  v.  Fligor  (1895), 
140  Ind.  25,  38  N.  E.  853;  Mc  Kinney  v.  Smith 
(1886),  106  Ind.  404,  7  N.  E.  3.  And  further,  a 
married  woman  is  regarded  as  a  purchaser  for  a 
valuable  consideration  of  all  the  property, 

2.  which  accrues  to  her  by  virtue  of  her  mar- 
riage.    Staser  v.  Garr^  Scott  &   Co.    (1907), 

168  Ind.  131,  79  N.  E.  404;  Richardson  v.  SchvUz 
(1884),  98  Ind.  429;  Derry  v.  Derry  (1881),  74  Ind, 
560;  Green  v.  Estabrook  (1907),  168  Ind.  123,  79 
N.  E.  373,  120  Am.  St.  349. 

By  the  act  of  1875  (§3052  Bums  1914,  §2494 
R.  S.  1881),  where  the  inchoate  interest  of  a  mar- 
ried woman  is  not  directed  to  be  sold  by  the 

3.  judgment  or  barred  by  virtue  of  such  sale, 
it  becomes  absolute  and  vests  in  the  wife  in 

the  same  manner  and  to  the  same  extent  as  upon 
the  death  of  her  husband.  The  provisions  of  this 
act  do  not  apply  to  sales  of  real  estate  upon  judg- 
ments rendered  prior  to  the  taking  effect  of  the 
same.  It  has  been  held  that  this  act  neither 
enlarged  nor  abridged  the  inchoate  interest  of  a 
married  woman  in  the  lands  of  her  husband. 
Baker  v.  McCune  (1882),  82  Ind.  339.  Prior  to 
the  taking  effect  of  the  act  of   1875,  supra^  the 
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title  to  a  debtor's  real  estate,  sold  at  judicial  sale, 
vested  in  the  purchaser  the  whole  title,  subject, 
however,  to  the  inchoate  right  of  the  wife  in  one- 
third  thereof  in  the  event  she  survives  her  hus* 
band.  Taylor  v.  StockweU  (1879),  66  Ind.  506; 
Elliott  V.  CaU  (1888),  113  Ind.  383,  14  N.  E.  708, 
16  N.  E.  390;  Geisendorff  v.  Cobbs  (1911),  47  Ind. 
App.  573,  94  N.  E.  236.  We  must  therefore, 
look  to  the  law  in  force  at  the  time  of  the  sale,  and 
during  the  time  Isaac  E.  Johnson  held  the  title 
to  the  real  estate  in  question  and  the  construction 
it  has  received  by  our  courts  of  last  resort  in 
order  to  ascertain  the  relative  rights  of  the  parties 
to   this  cause. 

The  facts  above  disclose  that  Margaret  E.  John- 
son, the  mother  of  appellees,  did  not  join  in  the 
deed  of  conveyance  executed  by  their  father  to 
John  A.  Heidlinger  to  the  real  estate  in  question. 
It  can  without  hesitancy  be  said  that  if  her  rights 
asjBi,  married  woman  attached  to  the  real  estate 
during  the  time  her  husband  held  the  record  title 
thereto,  they  were  unaffected  by  the  warranty 
deed  executed  by  Isaac  E.  Johnson  to  John  A. 
Heidlinger.  It  will  be  noted  that,  in  addition 
to  obtaining  a  conveyance  by  warranty  deed  from 
Isaac  E.  Johnson,  John  A.  Heidlinger  likewise  ob- 
tained a  sheriff's  deed  based  upon  a  decree  of  fore- 
closure of  a  mortgage,  which  antedated  the  deed 
of  conveyance  from  Isaac  E.  Johnson's  grantor 
to  him,  and  which  Isaac  E.  Johnson  had  agreed  to 
pay  as  a  part  of  the  purchase  money,  when  he  took 
the  deed  of  conveyance.  The  pivotal  question  is, 
What  rights  did  John  A.  Heidlinger  acquire  under 
the  sheriff's  deed?  When  a  conclusion  has  been 
reached  upon  this  question,  the  burden  of  our 
labor  will  have  been  finished,  as  the  other  ques- 
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Stanley  to  him,  but  sold  after  he  became  the 
owner.  Without  deciding  whether  the  diversity  of 
the  facts  in  the  particular  above  related,  distin- 
guishes the  case  at  bar  from  Fowler  v.  Mausj 
supra^  there  is  one  proposition  that  this  case  did 
decide,  and  that  is  from  a  sale  upon  an  incum- 
brance, which  Isaac  E.  Johnson  agreed  to  pay,  as 
a  part  of  the  purchase  price,  she  was  entitled  to 
redeem,  where  she  was  not  made  a  party  to  the 
suit,  upon  which  the  judgment  was  rendered. 
And  so  in  this  case,  when  Isaac  E.  Johnson  took 
the  title  to  the  real  estate  here  involved,  he  agreed 
to  discharge  the  liens  against  the  same  as  a  part 
of  the  purchase  price,  and  the  sheriff's  deed  was 
based  upon  the  decree  of  foreclosure,  which  he 
agreed  to  pay,  and  his  wife  was  entitled  to  redeem 
from  the  sale  after  the  death  of  her  husband  unless 
by  reason  of  the  fact  that  the  sale  was  had  upon 
the  decree  of  foreclosure  rendered  before  her  hus- 
band purchased  the  real  estate.  It  may  be  stated 
as  a  general  proposition  of  law  that  the  wife,  by 
reason  of  her  marital  rights,  may  redeem  from  a 
sale  of  real  estate  had  during  the  lifetime  of  her 
husband  for  purchase  money,  after  the  death  of 
her  husband,  where  she  was  not  a  party  to  the  fore- 
closure proceedings.  Barr  v.  Vanalstine  (1889), 
120  Ind.  590,  22  N.  E.  965;  May  v.  Fletcher,  supra; 
Warner  v.  Vanalstyne  (1832),  3  Paige  513;  Brenner 
V.  Quick  (1883),  88  Ind.  546;  Frain  v.  Burgett  (1898), 
152  Ind.  55,  50  N.  E.  873,  52  N.  E.  395;  Darhy  v. 
Vinnedge  (1913),  53  Ind.  App.  525,  100  N.  E.  862. 
After  Isaac  E.  Johnson  became  seized  in  fee  simple 
of  the  real  estate  in  question  by  reason  of  the  con- 
veyance to  him  by  Stanley,  the  interest  of  his  wife 
attached  as  an  incident  to  the  seisin  of  the 
6.  husband  during  marriage,  and  no  act  or  con- 
veyance by  the  husband  without  her  join- 
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ing  therein  in  some  manner  could  sever,  divest  or 
extinguish  her  interests.  Crisaom  v.  Moore  (1886), 
106  Ind.  296,  6  N.  E.  629,  55  Am.  Rep.  742;  Frain 
y.Burgett^8upra;Tiedemsi,n^  Beal  Prop.  ^121  ;8troup 
V.  Stroup  (1895),  140  Ind.  179,  39  N.  E.  864,  27 
L.  R-  A.  523;  May  v.  Fletcher ^  supra.  On  May 
9,  1864,  Isaac  E.  Johnson  executed  to  John  A. 
Heidlinger,  as  aforesaid,  a  warranty  deed,  which 
he  placed  of  record  in  the  recorder's  office  of 
Marion  County,  Indiana,  on  May  13,  1864;  and 
upon  obtaining  the  warranty  deed,  he  imme- 
diately went  into  possession  of  the  real  estate  in 
question.  On  May  28,  1864,  the  same  real  estate 
described  in  the  warranty  deed  was  sold  by  the 
sheriff  of  Marion  County,  upon  the  decree  of  fore- 
closure heretofore  mentioned,  to  John  A.  Heid- 
linger, who  as  above  disclosed,  already  held  the 
title  by  a  warranty  deed.  He  obtained  the  sheriff's 
deed  for  the  real  estate  upon  the  date  of  the  sale. 
Before  the  execution  of  the  warranty  deed  and  the 
deed  by  the  sheriff,  it  was  arranged  between  Isaac 
E.  Johnson  and  John  A.  Heidlinger,  that  John  A. 
Heidlinger  was  to  take  the  conveyance  by  war- 
ranty deed  from  Isaac  E.  Johnson,  and  a  sheriff's 
deed  upon  the  decree  of  foreclosure  for  the  purpose 
of  clearing  the  title.  The  consideration  mentioned 
in  the  warranty  deed  was  $16,500;  the  deed,  how- 
ever, included  other  real  estate  than  here  involved. 
The  consideration  for  the  execution  of  the  sheriff's 
deed  was  $50.  The  amount  paid  to  discharge 
the  liens  on  the  real  estate,  together  with  the 
amount  paid  Isaac  E.  Johnson,  and  the  consider- 
ation for  the  sheriff's  deed  was  the  fair  value  of  the 
real  estate  at  the  time.  It  is  strenuously  insisted 
by  appellants  that  John  A.  Heidlinger  had  a 
right  to  enter  into  an  agreement  with  his  grantor 
whereby  the  real  estate  should  be  sold  upon  the 
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judgment  liens  by  the  sheriff  in  order  to  clear  the 
title.  However,  there  is  no  infirmity  disclosed  in 
the  title,  except  the  liens  that  were  standing 
against  the  real  estate  at  the  time,  and  which  were 
liquidated,  and  the  amounts  thereafter  paid.  Now, 
does  this  prearrangement  to  have  the  real  estate 
sold  by  the  sheriff,  and  which  was  finally  carried 
out,  add  anything  to  the  title  John  A^Heidlinger 
had  by  reason  of  the  warranty  deed  he  held  prior 
to  the  sale  by  the  sheriff?  As  far  as  the  liens  are 
concerned,  they  were  not  paid  by  reason  of  the  sale 
by  the  sheriff,  except  to  the  extent  of  $50,  and  from 
aught  that  the  record  discloses  this  S50  in  considera- 
tion for  the  sale  and  conveyance  by  the  sheriff  may 
have  been  applied  to  the  costs  of  the  action.  So 
the  liens  were  practically,  if  not  entirely,  paid  by 
John  A.  Heidlinger  personally.  The  record  dis- 
closes no  claim  or  outstanding  title  of  any  kind, 
as  against  the  real  estate  in  question,  that  could 
have  been  barred  by  reason  of  the  sale  by  the 
sheriff.  So  the  conveyance  by  the  sheriff  could 
serve  no  purpose  in  the  light  of  the  facts  other  than 
to  extinguish  Margaret  E.  Johnson's  inchoate  in- 
terest in  the  real  estate  in  question. 

It  is  admitted  that  Margaret  E.  Johnson  was  a 

person  of  unsound  mind  from  1860  to  the  date  of 

her  death  in  1907,  and  there  is  no  pretense 

7.  that  any  one  was  misled  by  her  conduct, 
which  eliminates  any  element  of  estoppel 
from  this  cause.  The  element  of  a  good-faith 
purchaser  pressed  by  appellants  adds  nothing  to 
their  position.  The  fact  that  John  A.  Heidlinger 
paid  a  full  and  fair  consideration  for  the  real 
estate  in  question,  and  that  he  believed  his  grantor 
to  be  a  single  man  would  not  prevent  the  wife^s 
inchoate  interest  from  ripening  upon  the  death  of 
her  husband.    Law  v.  Long  (1873),  41  Ind.  586; 
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14  Cyo  980;  Smith  v.  FtiUer  (1908),  138  Iowa  91, 
115  N.  W.  912,  16  L.  R.  A«  (N.  S,)  98;  Mason  v. 
Deirks  Lumber,  etc.,  Co.  (1910),  94  Ark.  107,  125 
S.  W.  656,  26  L.  R.  A.  (N.  S.)  574;  Hunt  v.  Reilly 
(1902),  24  R.  I.  68,  62  Atl.  681,  96  Am.  St.  707, 
69  L.  R.  A.  206;  Haller  v.  Hawkins  (1910),  245 
HI.  492,  92  N.  E.  299;  McLanahan  v.  Griffin  (1897), 
168  lU.  31,  48  N.  E.  315;  Hilton  v.  Sloan  (1910), 
37  Utah  359,  108  Pac.  689;  Cazier  v.  Hinchey 
(1898),  143  Mo.  203,  44  S.  W-  1052;  Hall  v.  Mar- 
shaU  (1905),  139  Mich.  123,  102  N.  W.  658,  111 
Am.  St.  404;  Stevens  v.  Wooderson  (1906),  38  Ind. 
App.  617,  78  N.  E.  681.  Section  3037  Bums 
1914,  §2499  R.  S.  1881,  provides  "No  act  or  con- 
veyance, performed  or  executed  by  the  husband 
without  the  assent  of  his  wife,  evidenced  by  her 
acknowledgment  thereof  in  the  manner  required 
by  law;  nor  any  sale,  disposition,  transfer  or  in- 
cumbrance of  the  husband's  property  by  virtue 
of  any  decree,  execution  or  mortgage,  to  which 
she  shall  not  be  a  party  (except  as  provided  other- 
wise by  this  act),  shall  prejudice  or  extinguish 
the  right  of  the  wife  to  her  third  of  his  lands  or  to 
her  jointure,  or  preclude  her  from  the  recovery 
thereof,  if  otherwise  entitled  thereto."  The  su- 
preme court  of  the  State  of  Illinois  under  a  statute 
similar  to  the  above,  said  in  Haller  v.  Hawkins, 
supra,  "There  is  no  evidence  that  the  plaintiff  in 
error  knew  of  the  false  statements  in  the  deed 
and  certificate  of  acknowledgment  that  the  grantor 
was  unmarried,  and  neither  such  false  statements 
nor  any  other  fraud  of  her  husband,  not  partic- 
ipated in  by  her,  could  prejudice  her  rights  of 
dower."  The  same  court  in  McLanahan  v.  Grif-- 
fin,  supra,  held,  "There  was  evidence  that  when 
petitioner's  husband  executed  the  deed  he  said 
Vol.  61—43 
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that  he  was  a  single  man.  The  statement  was 
false,  and  petitioner  did  not  hear  it  made  or  know 
of  it,  so  that  it  did  not  affect  her  right  to  dower  by 
estoppel  or  otherwise." 

Our  attention  has  been  called  by  api>el]ants  to 
the  fact  that  the  decree  of  foreclosure  upon  which 
the  sale  was  had  was  a  lien  against  the  real  estate 
before  Margaret  E.  Johnson's  husband  purchased 
the  same.  We  are  not  unmindfid  that  where 
there  is  a  sale  on  a  decree  of  foreclosure  of 

8.  a  mortgage,  that  the  deed  relates  back  to 
the  execution  of  the  mortgage.  Bateman  v. 
Miller  (1889),  118  Ind.  345,  21  N.  E.  292; 

9.  JarreU  v.  Bruhaker  (1898),  160  Ind.  260, 
49  N.  E.  1050;  Batterman  v.  Albright  (1890), 

122  N.  T.  484,  25  N.  E.  866,  19  Am.  St.  610,  11 
L.  R.  A.  800;  Van  Buskirk  v.  Summitville  Min. 
Co.  (1906),  38  Ind.  App.  198,  78  N.  E.  208.  Does 
the  sale  so  made  by  the  sheriff  on  May  28,  1864, 
to  John  A.  Heidlinger  come  within  this  doctrine? 
It  must  be  kept  in  mind  that  John  A.  Heidlinger 
at  the  time  he  purchased  the  real  estate  in  ques- 
tion and  took  a  sheriff's  deed  therefor  already  had 
on  record  a  warranty  deed  from  Isaac  E.  Johnson, 
who  was  the  owner  in  fee  simple  of  the  real  estate 
at  the  time  of  the  conveyance.  It  was  his  own  land 
that  was  sold  and  bid  in  by  John  A.  Heidlinger, 
and  for  which  he  took  a  sheriff's  deed.  The  judg- 
ment  lien,  upon  which  the  sale  was  had,  together 
with  all  other  liens  upon  the  real  estate  were  to  be 
paid  by  John  A.  Heidlinger  as  a  part  of  the  pur- 
chase price  for  the  real  estate.  "Where  the  com- 
plete legal  title  is  already  in  the  purchaser,  another 
title  obtained  through  a  judicial  sale  woidd  merge 
in  the  prior  title,  if  it  appears  that  the  title  for- 
merly held  and  that  acquired  by  the  sale  are  held 
in  the  same  right,  with  no  intervening  title  in  a 
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third  person.  If,  however,  the  title  so  obtained 
was  procured  for  the  purpose  of  cutting  off  inter- 
vening title  or  incumbrances,  and  to  reenforce  a 
title  then  held,  the  subsequently  acquired  title 
will  merge  or  be  kept  on  foot,  depending  on  the 
relation  in  which  the  purchaser  stood  to  the  judg- 
ment or  sale  on  which  the  title  is  predicated.  If 
the  purchaser  was  primarily  liable  to  pay  the  in- 
cumbrances on  account  of  which  the  sale  was  made, 
it  woidd  seem  reasonably  manifest  that  he  coidd 
build  up  no  additional  title  on  his  own  defaidt." 
Birke  v.  Abhott  (1885),  103  Ind.  1,  1  N.  E.  486,  53 
Am.  Rep.  474.  See,  also.  Bunch  v.  Grave  (1887), 
111  Ind.  351,  12  N.  E.  614;  Shanklin  v.  Franklin 
Life  Ins.  Co.  (1881),  77  Ind.  268;  Overturf  y.  Martin 
(1908),  170  Ind.  308,  84  N.  E.  631.  In  view  of  the 
liberality  with  which  the  law  looks  upon  the  in- 
choate interest  of  the  wife,  and  in  view  of  the 
facts  in  this  cause,  and  in  the  light  of  the  au- 
thorities, we  have  reached  the  conclusion  that  the 
sheriff's  sale  did  not  bar  the  wife's  inchoate  interest 
in  the  real  estate  in  question,  and  upon  the  death 
of  her  husband,  it  ripened  into  an  estate  subject 
to  the  incumbrances  that  were  paramount  to  it 
when  her  husband  took  the  title  from  Esther 
Stanley,  with  the  right  to  have  the  undivided 
two-thirds  part  first  exhausted  before  resorting 
to  her  undivided  one-third  part  thereof.  The 
sheriff's  deed  to  John  A.  Heidlinger,  under  the 
circumstances,  gave  him  no  additional  title  to  that 
acquired  by  the  warranty  deed  from  Isaac  E. 
Johnson.  It  was  his  duty  to  have  paid  the  liens 
as  a  part  of  the  purchase  price,  and  he  coidd  not 
build  up  an  additional  title  on  his  own  defaidt,  so 
as  to  bar  the  wife's  inchoate  interest.  She  there- 
fore had  a  right  to  redeem  from  this  sale  and  to 
have  her  interest  found  as  against  the  liens  that 
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were  superior  to  her  title,  and  appellants  are  en- 
titled to  be  subrogated  to  the  mortgage  and  judg- 
ment of  foreclosure,  upon  which  the  sale  was  had. 

Appellants   insist   that    the    special    finding    of 

facts  is  not  sustained  by  sufficient  evidence  and 

are  contrary  to  law.     The  record  discloses 

10.  evidence  sufficient  to  support  each  finding 
of  the  court,  except  as  to  the  appellees 
being  the  owners,  as  tenants  in  common  with  ap- 
pellants of  an  undivided  one-third  part  in  value 
of  a  certain  tract  of  real  estate  designated  through- 
out this  litigation  as  the  four-foot  strip.  Before 
Isaac  E.  Johnson  became  the  owner  of  the  real 
estate  in  question,  a  part  of  lot  5  in  block  52  in  the 
city  of  Indianapolis,  being  102|  feet  facing  on 
Washington  street,  and  bounded  on  the  east  by 
Senate  avenue,  was  cut  into  six  different  parcels, 
upon  which  business  rooms  were  to  be  erected, 
and  the  same  extended  back  seventy  feet.  The 
tract  at  the  comer  of  Senate  avenue  and  Wash- 
ington street  was  seventeen  and  one-half  feet 
wide;  each  of  the  other  five  tracts  was  seventeen 
feet  wide.  To  the  rear  of  these  six  tracts,  there 
was  a  narrow  strip  of  ground,  starting  at  Senate 
avenue,  extending  west  102|  feet  and  four  feet 
wide,  heretofore  referred  to  as  the  four-foot  strip. 
This  was  intended  to  be  used  in  common  by  tlie 
owners  of  the  tracts  contiguous  thereto,  and  when 
the  main  tracts  were  conveyed  from  time  to 
time,  an  undivided  one-sixth  interest  in  this 
four-foot  strip  was  intended  to  go  with  each 
tract.  An  attempt  to  trace  the  title  of  this  nar- 
row strip  shows  that  many  errors  occurred  in  at- 
tempting to  convey  the  same,  and  the  record  in 
this  behalf  abounds  in  confusion.  However,  there 
is  enough  to  show  that  Isaac  E.  Johnson  had  at  one 
time,  while  the  owner  of  the  real  estate  in  question, 
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an  undivided  one-sixth  interest  in  this  four-foot 
strip.  The  necessity  for  this  four-foot  strip  seems 
to  have  ceased  many  years  after  the  conveyance 
by  Isaac  E.  Johnson  to  John  A.  Heidlinger,  and 
the  same  was  severed  by  deeds  of  conveyance,  so 
that  each  tract  was  made  to  include  that  part  of 
the  four-foot  strip  upon  which  it  abutted.  By 
reason  of  Isaac  E.  Johnson  being  the  owner  of  an 
undivided  one-sixth  part  of  the  four-foot  strip,  his 
wife's  inchoate  interest  attached  thereto,  and  the 
appellees  are  now  the  owners  of  an  undivided  one- 
third  part  in  value  of  the  one-sixth  of  that  part 
of  the  four-foot  strip  subject  to  the  same  condi- 
tions as  the  main  tract.  The  evidence  discloses 
that  appellees  are  the  owners  of  an  undivided 
one-third  part  in  value  and  appellants  the  owners 
of  an  undivided  two-thirds  part  in  value  of  the 
following  described  real  estate:  Beginning  seven- 
teen and  one-half  feet  west  of  the  southeast  cor- 
ner of  lot  6  in  square  62  in  the  original  plat  of 
the  city  of  Indianapolis,  thence  west  along  Wash- 
ington street  seventeen  feet,  thence  north  seventy 
f eety  thence  east  seventeen  feet,  and  thence  south  to 
the  place  of  beginning;  and  the  evidence  discloses 
that  appellees  are  the  owners  of  an  undivided  one- 
third  of  one-sixth,  and  appellants  the  owners  of 
the  balance  of  the  strip  of  ground  four  feet  wide 
by  seventeen  feet  long,  lying  immediately  north  of 
the  tract  above  described.  The  evidence  does 
not  support  the  finding  that  appellees  are  the  owners 
of  an  undivided  one-third  part  in  value  of  the  tract 
of  real  estate  last  above  described. 

In  the  trial  court  the  parties  embodied  certain 

facts  in  what  they  designated  as  stipulation  No. 

1   as  to  what  John  A.   Heidlinger  would 

11  testify  if  present  and  sworn  as  a  wit- 
ness, reserving  the  right  to  raise  any  ob- 
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jectaon  they  saw  fit  upon  the  trial  to  the 

12.  competency  of  any  part  of  the  same.     Cer- 
tain paragraphs  of  this  stipulation  were  put 

in  evidence  over  the  objection  of  appellants,  which 
they  insist  are  erroneous.  The  burden  of  ap- 
pellants' objections  to  the  admission  in  evidence 
of  the  various  paragraphs  of  the  stipulation  goes 
to  the  parol  agreement  between  Isaac  E.  Johnson 
and  John  A.  Heidlinger,  as  to  the  procuring  of 
a  sheriff's  deed  and  the  paying  of  judgment  Uens 
out  of  the  purchase  money  for  the  real  estate  in 
question.  At  the  time  this  agreement  was  found 
to  have  been  entered  into,  Isaac  E.  Johnson  was 
a  grantor  in  possession  of  the  real  estate  in  ques- 
tion, and  the  general  tenor  of  the  evidence  in  this 
connection  relates  to  the  consideration,  which  was 
to  be  paid  by  John  A.  Heidlinger  for  the  real  estate 
that  he  was  then  purchasing.  Documentary  evi- 
dence, unobjected  to,  discloses  that  within  a 
short  time  after  this  agreement  was  supposed  to 
have  been  entered  into,  a  sheriff's  sale  was  had 
and  the  property  bid  in  by  John  A.  Heidlinger 
for  the  nominal  sum  of  $50,  so  there  coidd  be  no 
error  predicated  upon  that  part  of  the  parol  tes- 
timony covered  by  documentary  evidence  unob- 
jected to.  Taking  the  evidence  objected  to  as  a 
whole,  it  went  no  further  than  to  explain  the 
consideration  for  the  conveyance,  in  connection 
with  the  sale  by  the  sheriff  and  the  procuring 
of  the  deed  as  aforesaid,  and  there  was  no  error 
in  admitting  the  same. 

Appellees  have  filed  a  cross  assignment  of  error 

objecting  to  the  court's  conclusions  of  law  which 

relate  to  the  rents  and  profits  of  the  real  estate, 

on  the  theory  that  the  conclusions  of  law, 

13.  as   stated  in   this   particular,   fail   to   give 
appellees  the  benefit  of  their  share  of  the 
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rents  and  profits  received  by  appellants  subsequent 
to  the  time  when  the  net  amount  of  rents  and 
profits  had  been  suf&cient  to  pay  off  and  dis- 
charge the  mortgage  lien,  to  which  appellants 
were  entitled  to  be  subrogated.  The  conclusions 
of  law  challenged  by  the  cross  assignment  of  error 
in  substance  holds  that  appellants  are  entitled  to 
be  subrogated  to  the  amount  paid  by  John  A. 
Heidlinger  on  the  mortgage  lien,  together  with 
six  per  cent  interest  from  the  date  of  Isaac  E. 
Johnson's  death,  in  the  sum  of  $6,347;  and  that  this 
amount  had  been  fully  paid  by  the  application 
thereto  of  the  net  rents  received  by  the  appellants 
and  their  ancestor  between  the  time_of  the  death 
of  Isaac  E.  Johnson  and  the  bringing  of  this  action. 
The  conclusions  of  law  in  this  respect  are  in  har- 
mony with  the  holding  in  the  case  of  Fowler  v, 
MaiLSj  supra.  The  court  did  not  err  in  its  con- 
clusions of  law  in  ascertaining  the  amount  of  the 
rents  and  profits  chargeable  to  'appellants. 

For  error  of  the  court  in  holding  that  appellees 
are  the  owners  of  an  undivided  one-third  part  of 
the  real  estate  heretofore  described  as  a  strip  of 
ground  four  feet  wide  by  seventeen  feet  long,  ly- 
ing immediately  north  of  the  main  tract  in  ques- 
tion, judgment  is  reversed,  with  instructions  to 
the  court  below  to  restate  its  conclusions  of  law 
in  conformity  herewith  as  to  said  parcel  of  ground. 
In  all  other  things  the  judgment  of  the  lower  court 
is  affirmed.  All  costs  made  in  this  court  are  ad- 
judged against  appellees,  and  all  costs  made  in 
the  lower  court  are  adjudged  against  appellants. 

NoTB. — ^Reported  in  108  N.  E.  624.  As  to  when  election  by 
widow  may  be  compelled,  see  92  Am.  St.  095.  As  to  the  right  of 
dower  in  an  equity  of  redemption,  see  12  Ann.  Cas.  481;  Ann.  Gas. 
1913  B 1310. 
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Waghstetteb  v.  Johnson  bt  al. 

P^o.  8,537.    Filed  May  26,  1915.     Rehearing  denied  Deoember  17, 

1015.    Transfer  denied  April  27,  1916.] 

Appeal. — Review. — Findings, — Reversal, — ^Where  the  evidence  in  a 
partition  suit  did  not  support  a  finding  of  the  trial  court  as  to  cer- 
tain interests  in  a  portion  of  the  real  estate  involved,  the  con- 
clusion of  law  based  on  such  finding  was  erroneous  and  necessitated 
a  reversal. 

From  Marion  Circuit  Court  (17,478);  Charles 
RemateTy  Judge. 

Action  between  Anna  Wachstetter  and  Thomas 
E.  Johnson  and  others.  From  the  judgment 
rendered,  Anna  Wachstetter  appeals.  Reversed 
in  part  and  affirmed  in  part. 

Ferdinand  Winter  and  Kealing  &  Hugg^  for 
appellant. 

Gaviny  Gavin  &  Davis,  for  appellees. 

MoRAN,  J. — This  case  from  its  legal  aspect 
presents  the  same  questions  as  the  case  of  Wach- 
stetter  v.  Johnson  (1916),  anU  659,  108  N.  E.  624* 
On  the  authority  of  that  case,  this  cause  is  decided. 
The  evidence  discloses  that  appellees  are  the 
owners  of  an  undivided  one-third  part  in  value, 
and  appellants  the  owners  of  an  undivided  two- 
thirds  part  in  value  of  the  following  described 
real  estate:  beginning  thirty-four  and  one-half 
feet  west  of  the  southeast  comer  of  lot  6,  in  square 
52  in  the  original  plat  of  the  city  of  Indianapolist 
thence  west  along  Washington  Street,  seventeen 
feet,  thence  north  seventy  feet,  thence  east  seven- 
teen feet,  thence  south  to  the  place  of  beginning; 
and  the  evidence  discloses  that  appellees  are  the 
owners  of  an  undivided  one-third  of  one-sixth, 
and  the  appellaoits  the  owners  of  the  balance  of  a 
strip  of  ground  four  feet  wide  by  seventeen  feet 
long  lying  immediately  north  of  the  tract  above 
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described.  The  evidence  does  not  support  the 
finding  that  appellees  are  the  owners  of  an  un- 
divided one-third  part  in  value  of  the  tract  last 
above  described;  and  for  error  of  the  court  in 
holding  that  api)ellees  are  the  owners  of  an  un- 
divided one-third  part  of  the  real  estate  here- 
tofore described  as  a  strip  of  ground  four  feet 
wide  by  seventeen  feet  long  lying  immediately 
north  of  the  main  tract  in  question,  judgment  is 
reversed,  with  instructions  to  the  court  below 
to  restate  its  conclusions  of  law  in  conformity 
herewith,  as  to  said  parcel  of  ground.  In  all  other 
things  the  judgment  of  the  lower  court  is  affirmed. 
AH  costs  made  in  this  court  are  adjudged  against 
appellees,  and  all  costs  made  in  the  lower  court  are 
adjudged  against  api>ellants. 

NoT9.— Reported  in  108  N.  E.  900. 


Tipton  Bbaltt  and  Abstract  Company  v.  Eoko- 

Mo  Stone  Gompant  et  al. 

[No.  8,731.    Filed  December  10,  1915.    Rehearing  denied  Febroary 
26,1916.    Transfer  denied  April  28, 1916.] 

1.  EkTATUTsa. — Bemediai  StattUes, — CansirueHon. — In  asoertalning 
the  persons  or  classes  that  come  within  the  provisions  of  a 
remedial  statute,  the  courts  apply  the  rule  of  strict  construction, 
but  in  order  to  give  effect  to  the  statute  as  to  those  who  come  within 
its  provisions  it  will  be  liberally  construed,    p.  687. 

2.  WoBDB  AND  Phrasbb. — "SvbcarUrodor.** — The  term  "subcon- 
contractor"  does  not  ordinarily  include  materialmen  and  wfll  not 
be  held  to  do  so  unless  it  clearly  appears  from  the  context  of  the 
act  or  writing  in  question  that  it  was  bo  intended,    p.  687. 

3.  Highways. — ImprwemenU. — Assignment  of  Estimates  and  Money, 
— Rights  of  Materialmen. — Statutory  Provisions, — ^Where  the  con- 
tractor for  the  improvement  of  certain  highways  assigned  all  the 
estimates  and  moneys  to  be  paid  on  said  improvements  to  a  firm 
which  agreed  to  furnish  money  for  the  contractor's  payroll,  another 
firm  which  furnished  gravel  used  in  the  construction  was  not  en- 
titled to  have  the  funds  retained  for  the  payment  of  its  claim  under 
the  act  of  March  4,  1911  (Acts  1911  p.  437,  §§5901a,  5901b  Bums 
1914),  passed  shortly  after  such  assignment,  since  §1  of  said  act 
provides  for  the  retention  of  funds  for  subcontraotorB  and  laborers 
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only,  and  while  the  proviaions  of  §2  include  materialmen,  it  applies 
only  to  contracts  awarded  after  the  passage  of  the  act,  and  tiiere 
is  nothing  to  warrant  the  construction  that  the  legislature  intended 
the  benefits  of  §1  to  extend  to  materialmen,  p.  688. 
4.  Highways. — Improvement, — Rights  of  Materialmen. — One  fiuv 
nishing  gravel  used  in  the  improvement  of  highways  is  not  entitled 
to  preference  in  the  allowance  of  his  daim,  independently  of  statute, 
as  against  one  who  furnished  money  for  the  oontractor's  pay  roU 
under  an  assignment  by  the  contractor  of  the  estimates  and  moneys 
to  be  i>ald  for  such  improvement,    p.  689. 

From  Howard  Circuit  Court;  Wm.  C.  Purdum^ 
Judge. 

Proceedings  for  the  improvement  of  certain 
highways.  From  a  judgment  of  the  circuit  court 
in  favor  of  the  Kokomo  Stone  Company  and  others, 
the  Tipton  Realty  and  Abstract  Company  appeals. 
Reversed. 

Gifford  &  Gifford  and  Bell^  Kirkpatrick  &  Voorhis^ 
for  appellant. 

E.  A.  Mock  and  Blacklidge^  Wolf  &  Barnes^  for 
appellees. 

Felt,  P.  J.— In  March,  1910,  the  firm  of  Davis  & 
Booher,  didy  entered  into  a  written  contract  with 
the  board  of  commissioners  of  Howard  County, 
Indiana,  to  construct  the  Stephen  Lineback  free 
gravel  road  for  $5,689.  In  May  of  the  same  year 
the  same  parties  contracted  for  the  construction 
of  the  Frank  Jackson  free  gravel  road  for  the  sum 
of  $6,940.  In  September  of  the  same  year,  the 
same  parties  contracted  for  the  construction  of  the 
A.  E.  Hoon  free  gravel  road  for  the  sum  of  $6,363. 
By  the  terms  of  the  contract,  Davis  &  Booher 
agreed  to  construct  the  roads  according  to  the 
profile,  plans  and  specifications  adopted  for  each 
of  the  roads  and  to  ''pay  for  all  labor  and  material 
that  shall  have  been  furnished  either  to  him  or  to 
any  subcontractor,  agent  or  superintendent  under 
him'\    On  May  27,  1911,  Davis  &   Booher  en- 
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tered  into  a  eontraot  with  appellant,  ''Tipton 
Realty  and  Abstract  Co.",  a  partnership  com- 
posed of  Cleon  W.  Mount,  Benjamin  F,  LeaviU, 
Nicholas  Martz  and  Peter  O.  Duncan,  by  the  terms 
of  which  contract  appellant  agreed  to  furnish 
Davis  &  Booher  the  money  for  biweekly  pay  rolls 
for  the  construction  of  said  roads,  in  consideration 
of  which  they  assigned  to  appellant  ''all  the  esti- 
mates and  moneys  to  be  paid  on  said  improve- 
ments" and  authorized  appellant  to  receive  the 
money  and  the  county  officials  to  draw  the  warrants 
therefor  in  favor  of  appellant.  The  contractfurther 
provided  that,  on  completion  of  the  roads  and 
payment  of  all  costs  occasioned  thereby  including 
$2  per  day  for  time  actually  employed  on  the 
work  by  the  contractors,  appellant  was  to  receive 
one-third  and  Davis  &  Booher  two-thirds  of  the 
balance  due  on  the  contracts. 

On  May  27,  1911,  Davis  &  Booher  executed  an 
instrument  in  writing  directed  to  the  board  of 
commissioners  and  auditor  of  Howard  County, 
Indiana,  which  recites  that,  **you  are  hereby  noti- 
fied that  we  have  sold,  assigned  and  transferred  to 
the  Tipton  Realty  and  Abstract  Co.  all  the  esti- 
mates and  moneys  that  will  be  due  us  on  the  fol- 
lowing highway  improvements,"  naming  them, 
"and  you  are  hereby  empowered  and  requested  to 
draw  warrants  and  pay  all  moneys  and  estimates 
that  will  be  due  us  on  said  roads  in  favor  of  said 
Tipton  Realty  and  Abstract  Co.  for  which  this 
shall  be  your  warrant."  This  instrument  was 
filed  in  the  auditor's  office  of  Howard  County, 
Indiana,  on  June  2,  1911.  At  the  time  the  claims 
were  presented  out  of  which  this  suit  arose,  $8,392 
was  in  the  treasury  of  Howard  County  to  be  used 
in  payment  of  the  balance  due  for  the  construc- 
tion of  the  aforesaid  gravel  roads.     Of  this  amount 
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$4,023  was  then  earned  and  payable  and  appellant 
sought  to  have  the  same  paid  to  it  as  assignee  of 
Davis  &  Booher,  to  reimburse  it  for  money  ad- 
vanced in  pursuance  of  its  contract  with  them. 
The  appellees  filed  claims  with  the  auditor, 
aggregating  $2,387  for  gravel  furnished  from  July 
to  December,  1911,  and  in  January,  1912,  for 
the  construction  of  the  roads,  and  sought  to  have 
their  claims  declared  prior  to  the  claim  of  appellant 
and  paid  in  full  from  the  available  funds.  The 
money  available  was  insufficient  to  pay  appellees' 
claims  in  full  and  the  sum  demanded  by  appellant 
under  its  assignment  from  the  contractors  on 
money  furnished  to  pay  the  labor  bills.  The 
board  of  commissioners  allowed  the  claims  of 
appellees  in  full  and  awarded  the  residue  of  the 
available  funds  to  appellant,  from  which  action 
appellant  appealed  to  the  Howard  Circuit  Court. 
Appellant  then  filed  an  amended  answer  to  the 
several  claims  of  appellees  in  which  it  set  up  in 
detail  the  facts  and  dates  relating  to  the  several 
contracts,  transactions  and  claims  of  appellees. 
It  also  averred  in  substance  that  Davis  &  Boohelr 
on  September  7,  1910,  duly  contracted  for  the 
construction  of  the  Hoon,  Idneback  and  Jackson 
free  gravel  roads  and  to  secure  the  i>erf ormance  of 
such  contract  executed  a  bond  with  good  and  suffi- 
cient surety,  payable  to  the  State  of  Indiana  in  the 
sum  of  $44,232,  by  which  the  obligors  bound  them- 
selves to  construct  the  roads  according  to  profiles, 
plans  and  specifications  and  to  pay  all  labor  and 
material  bills  of  every  kind  and  character  incurred 
in  the  construction  of  the  roads.  It  also  averred 
the  assignment  to  appellant  of  the  estimates  and 
money  that  shoidd  become  due  on  the  contract 
and  asserted  the  right  to  have  its  claim  allowed  for 
money  advanced  by  virtue  of  such  assignment  in 
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preference  to  the  claims  of  appellees  for  material 
furnished  after  the  estimates  and  money  due  the 
contractors  were  so  assigned  to  it;  that  it  had 
advanced  more  than  $1&,0(K)  which  had  been  used 
in  paying  labor  and  other  bills  in  the  construction 
of  said  roads.  The  claims  of  appellees  were  treated 
as  refiled  in  the  circuit  court  and  were  consolidated. 
The  special  answer  of  appellant  was  made  to  apply 
to  each  of  the  claims  of  api>ellees.  The  trial  court 
found  in  favor  of  appellees;  that  their  several 
claims  ought  to  be  paid  in  full  from  the  available 
funds  in  preference  to  appellant's  claim,  and 
accordingly  rendered  judgment  for  the  aggregate 
amount  due  appellees  in  the  sum  of  $2,687.  No 
judgment  was  rendered  as  to  the  residue  of  the 
available  funds  in  the  treasury  of  the  county  to 
be  applied  in  payment  of  bills  for  the  construction  of 
the  roads.  The  error  assigned  and  relied  on  for 
reversal  of  the  judgment  is  the  overruling  of 
appellant's  motion  for  a  new  atrial,  which  was 
asked  on  the  ground  (1)  that  the  decision  of  the 
court  is  not  sustained  by  sufficient  evidence  and  (2) 
is  contrary  to  law. 

Appellees  claim  the  right  as  materialmen  to 
prior  payment  of  their  several  claims  from  the 
available  funds  by  virtue  of  the  act  of  March  4, 
1911,  declaring  an  emergency  for  the  immediate 
taking  effect  of  the  act.  Acts  1911  p.  437,  §§5901a, 
5901b  Bums  1914.  Appellant  claims  the  act  of 
1911  does  not  apply  to  materialmen  who  claim 
under  contracts  entered  into  prior  to  the  enact- 
ment of  the  statute;  that  appellees  have  no  right 
to  priority  over  appellant  to  whom  the  funds  were 
assigned  prior  to  the  filing  of  their  claims;  that 
materialmen  are  not  included  in  §1  of  the  act  in 
question;  that  the  term  ' 'subcontractor"  as  used 
in    §1    does   not   include   materialmen.     The   act 
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of  1911,  supra,  provides  in  substance  as  follows: 
''That  all  boards  of  trustees  of  state  institutions  and 
commissioners  appointed  for  the  building  of  state 
buildings  and  all  boards  of  county  commissioners, 
township  trustees  or  any  other  county  or  township 
boards  authorized  to  contract  for  any  public 
building  or  public  improvement,  and  officers  and 
boards  authorized  by  the  state,  county  or  township 
to  distribute  funds  and  pay  contractors  for  public 
buildings  or  any  public  improvements  where  con- 
tracts have  or  may  hereafter  be  entered  into  through 
such  officers,  boards  of  commissioners  for  the  erec- 
tion of  public  buildings  or  any  public  improve- 
ment of  the  state,  county  or  township  or  the  repair 
thereof,  such  officers,  boards,  commissioners  or 
trustees  shall  withhold  full  payment  to  the  con- 
tractor until  such  contractor  has  paid  to  the  sub- 
contractors or  laborers  employed  in  such  con- 
struction, all  bills  due  and  owing  the  same;  Pro^ 
videdj  There  is  sufficient  sum  owing  to  the  con- 
tractor to  pay  all  such  bills,  and  if  there  is  not  a 
sufficient  amount  owing  to  such  contractor  on  such 
contract  to  pay  all  of  such  bills,  then  the  sum 
owing  on  said  contract  shall  be  prorated  in  payment 
of  all  such  bills ;  Provided^  Such  sub-contractor  or 
sub-contractors  of  laborers  shall  file  with  the 
trustees  or  board  or  commission  their  claim  within 
thirty  days  from  the  completion  of  the  work 
*  *  *r  §5901a  Burns  1914,  Acts  1911  p.  437. 
''That  after  the  passage  of  this  act  all  contracts 
which  are  awarded  to  contractors  for  the  con- 
struction of  state  buildings,  or  any  county  or  town- 
ship buildings  or  other  public  improvements  pro- 
visions shall  be  made  in  the  contract  for  the  pay- 
ment of  labor  and  sub-contractors  by  withholding 
by  the  agents  of  the  funds  sufficient  from  the  con- 
tract price  to  pay  for  labor  and  material  and  sub- 
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contractors,  and  the  bond  given  by  the  contractor 
for  the  construction  and  erection  of  the  building 
or  buildings  or  public  improvement  or  the  repair 
thereof  shall  be  so  conditioned  that  the  sureties 
thereon  shall  be  liable  for  labor,  material,  and  to 
sub-contractors;  Provided,  however,  That  laborers, 
materialmen  and  sub-contractors,  shall  file  their 
claims  with  the  agents  of  the  state,  county  or 
township,  within  thirty  days  after  the  labor  is  per- 
formed or  the  material  furnished."  §6901b  Burns 
1914,  Acts  1911  p.  437.  "This  act  shall  not  be 
construed  as  conflicting  with  any  other  laws  for 
the  protection  of  labor,  sub-contractors  or  material- 
men, but  is  supplemental  thereto."  §5901c  Bums 
1914,  Acts  1911  p.  437. 

In  ascertaining  the  persons  or  classes  that  come 

within  the  provisions  of  such  remedial  statutes, 

the  courts  apply  the  rule  of  strict  construction, 

but  in  order  to  give  effect  to  the  statute 

1.  as  to  those  who  come  within  its  provisions 
it  will  be  liberally  construed.    Indianapolis, 

etc.f  Traction  Co.  v.  Brennan  (1910),  174  Ind.  1, 
17,  87,  87  N.  E.  215,  90  N.  E.  65,  68,  91  N.  E. 
503,  30  L.  R.  A.  (N.  S.)  86;  Ryan  v.  State  (1910), 
174  Ind.  468,  474,  92  N.  E.  340,  Ann.  Cas.  1912  D 
1341;  Deal  v.  Plaas  (1915),  59  Ind.  App.  Ii86,  109 
N.  E.  51;  Rader  v.  A.  J.  Barrett  Co.  (1916),  59 
Ind.  App.  27,  108  N.  E.  883.  The  term  "sub- 
contractor" does  not  ordinarily  include  material- 
men and  will  not  be  held  to  do  so  unless  it 

2.  clearly  appears  from  the  context  of  the  act 
or  writing  in  question  that  it  was  bo  in- 

tended.  Farmers  Loan^  etc.,  Co.  v.  Canada,  etc., 
R.  Co.  (1891),  127  Ind.  260,  26  N.  E.  784,  11  L.  R. 
A.  740;  Caulfield  v.  Polk  (1896),  17  Ind.  App. 
429,  436,  46  N.  E.  932;  Raynes  v.  Kokomo  Ladder, 
etc.,  Co.    (1899),  153  Ind.  315,  317,  54  N.  E.  1061; 
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Staff  on  V.  Lyon  (1896),  104  Mich.  249,  251,  62  N.  W. 
354;  Avery  y.  Board,  etc.  (1888),  71  Mich.  538, 
39  N.  W.  742,  745;  Pitts  &  Cook  v.  Bomar  (1861), 
33  Ga.  96,  97;  Merriman  v.  Jones  (1890),  43  Minn. 
29,  44  N.  W.  526,  527;  Duncan  v.  Bateman  (1851), 
23  Ark.  327,  328,  79  Am.  Dec.  109.  The  foregoing 
conclusion  is  not  in  conflict  with  the  conclusion 
reached  in  Moore-Mansfield,  etc.,  Co.  v.  Indianapolis^ 
etc.,  R.  Co.  (1913),  179  Ind.  356,  357,  390,  101  N.  E. 
296,  44  L.  R.  A.  (N.  S.),  816,  Ann.  Cas.  1915  D. 
917,  where  the  liberal  rule  of  construction  was 
applied  in  determining  the  sufficiency  of  the  title 
of  the  mechanics*  liens  act  of  1883  to  include  con- 
tractors and  subcontractors.  Acts  1883  p.  140, 
§7255  Burns  1894. 

If  appellees  derive  any  benefit  from  the  statute 

it  must  be  by  reason  of  §1  which  deals  with  ofGlcers 

and  boards  "authorized  to  contract  for    *    *    * 

public  improvement    *    *    *    to  distribute 

3  funds  and  pay  contractors  for  public  build- 
ings or  any  public  improvement  where  con- 
tracts have  or  may  hereafter  he  entered  into  through 
such  officers.''  Two  classes  for  whom  funds  may  be 
retained  are  mentioned  four  times  in  §1  and  each 
time  are  designated  as  subcontractors  and  laborers. 
Section  1  which  deals  with  contracts  entered  into 
before  as  well  as  after  the  passage  of  the  act,  pro- 
vides a  remedy  for  subcontractors  and  laborers 
that  may  be  invoked  by  such  persons  independent 
of  the  provisions  of  §2.  Section  2  is  also  remedial 
and  its  provisions  apply  to  three  classes,  viz.,  sub- 
contractors, laborers  and  materialmen.  The  sec- 
tion applies  only  to  contracts  awarded  after  the 
passage  of  the  act  and  provides  for  the  security  of 
the  classes  named  by  stipulations  to  be  inserted  in 
the  contract  and  bond  of  the  contractor  requiring 
the  funds  to  be  withheld  for  their  benefit  and  ex- 
pressly stipulating  for  the  liability  of  sureties  on 
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the  bond  ''for  labor,  material  and  subcontractors." 
Each  section  fully  covers  the  subject  with  which 
it  undertakes  to  deal  and  neither  is  ambiguous. 
Each  is  consistent  throughout  its  several  provisions 
and  leaves  no  room  for  adding  another  class, 
materialmen,  to  those  enumerated  in  §1^  by 
construction  or  inference.  The  use  of  the  phrase 
"materialmen"  in  §2  shows  that  it  was  not  omitted 
from  the  first  by  inadvertence,  or  on  the  theory 
that  materialmen  were  included  in  one  of  the  classes 
designated  in  the  section.  If  the  latter  suggestion 
were  correct  it  would  apply  with  equal  force  to  the 
second  section  and  there  would  have  been  no 
necessity  for  mentioning  materialmen  in  it  to 
enable  them  to  claim  its  benefits.  The  express 
mention  of  materialmen  in  §2,  if  it  has  any  bearing 
on  the  question  at  all,  tends  to  show  that  material- 
men were  intentionally  omitted  from  §1.  Why 
they  were  not  included  in  §1  was  a  question  for  the 
legislature  and  it  is  not  our  duty  or  province  to 
undertake  to  answer  the  question  in  the  face  of  the 
clear  and  unambiguous  la,nguage  employed  in  each 
of  the  sections.  Neither  are  we  authorized  to 
enlarge  the  section  by  supplying  the  omitted  class 
where  as  here  the  provisions  are  clear  and  each 
section  may  be  given  definite  effect  as  enacted  by 
the  legislature.  In  such  case  it  is  the  duty  of  the 
court  to  give  effect  to  the  statute  as  written  and  to 
do  otherwise  would  be  to  enter  upon  an  unwarranted 
field  of  judicial  legislation.  Appellees  also  con- 
tend that  independent  of  the  statute  they  are 
entitled  to  the  preference  given  them  by  the  trial 

court.     It   is   not   disputed   that   appellant 
4.    furnished   money   to   pay  labor   and   other 

bills  incurred  in  the  construction  of  the  roads 
to  an  amount  in  excess  of  the  sum  for  which  it 
Vol.  61—44 
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asked  an  allowanoe.  We  see  no  merit  in  appellees', 
contention  and  find  no  sufficient  reason  f  ov  the  pref * 
erence  of  appellees'  claims  over  that  of  appellant 
either  under,  or  independent  of,  the  statute. 

The  motion  to  dismiss  the  appeal  has  been  con- 
sidered and  is  overruled.  Judgment  reversed  with 
instructions  to  sustain  appellant's  motion  for  a 
new  trial. 

NoTB. — Reported  in  110  N.  E.  68S.  As  to  lien  of  materialmen* 
see  79  Am.  Deo.  268.  As  to  the  right  of  suboontraotor  to  protection 
of  statute  giving  liens  to  "laborers",  "meohanios**,  ''workmen"  and 
the  like,  see  30  L.  R.  A.  (N.  S.)  85.  As  to  priority  as  between  me- 
ohanio's  lien  olaimant  and  assignee  of  daim  due  oontraotor»  see  19 
Ann.  Gas.  435;  Ann.  Gas.  1913  D  514. 


VooRHEEs  V.  Cragun, 

[No.  8,977.    FUed  May  10,  1916.) 

1.  Fbaud. — Deceit, — NanesserUial  RepreserUatians. — In  an  aotion 
for  fraud  on  plaintiff  in  the  sale  to  him  of  certain  corporate  stock, 
where  the  complaint  proceeded  on  the  theory  that  representa- 
tions by  defendant  as  to  the  undesirability  of  retaining  in  the  com- 
pany the  man  whose  stock  was  purchased  were  made  for  the  pur- 
-pose  only  of  getting  plaintiff  in  a  frame  of  mind  to  consider  the 
purchase  of  such  stock,  thus  rendering  easier  of  accomplishment 
defendant's  sale  to  plaintifiP  of  such  stock  at  par  after  he,  the 
defendant,  had  arranged  for  its  purchase  from  the  owner  at  much 
less  than  par,  the  fact  that  the  representations  as  to  the  owner  of 
such  stock  were  true  was  of  no  avail  to  defendant,  since  the  falsity 
thereof  was  not  essential  to  plaintiff's  cause  of  action,    p.  696. 

2.  Fraud. — False  Representations, — Basis  of  Action, — Representa- 
tions relied  upon  as  the  basis  of  an  action  for  fraud  must  relate  to 
a  material  existing  fact,  and  mere  opinions  as  to  value,  or  repre- 
sentations or  promises  as  to  what  one  can  or  will  do  in  the  future 
will  not  fumidi  the  basis  for  such  an  action,    p.  696. 

3.  Fraud. — Misrepresenting  Price  of  Corporate  Stock, — ^Where  de- 
fendant by  falsely  representing  that  in  purchasing  eighty-one 
shares  of  corporate  stock  he  had  to  i>ay  $100  a  share,  when  in  fact 
he  had  arranged  for  its  purchase  for  $6,000,  by  reason  of  which 
representation  plaintiff  paid  defendant  $8,000  for  eighty  shares, 
defendant  was  liable  to  plaintiff  for  the  difference,  since  a  person 
who  arranges  to  sell  to  another  property  at  cost  price  to  him,  and 
by  false  representations  as  to  such  price  induces  the  purchaser  to 
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pay  an  excess,  is  liable  to  the  purchaser  for  the  difference  even 
though  the  inroperty  may  be  worth  the  amount  paid  by  the  latter, 
p.  697. 

4.  Fraud. — MisrepreserUcUiona, — Damages, — ^Where  false  statements 
as  to  cost  of  property,  made  in  representing  its  value,  are  such  as 
to  constitute  actionable  fraud,  the  measure  of  damages  is  the 
difference  between  the  actual  value  and  the  value  as  represented; 
but  where  property  is  sold  at  what  is  represented  to  be  its  cost  to 
the  seller,  so  that  the  cost  price  is  a  material  part  of  the  agreement, 
any  sum  paid  above  such  cost  price  would  be  the  measure  of 
damages,    p.  699. 

6.  Fraud. — Misrepresentations, — Failure  to  Investigate, — ^Where  de- 
fendant, in  inducing  plaintiff  to  purchase  stock  held  by  the  super- 
intendent of  a  corporation  in  which  they  were  each  interested, 
told  plaintiff  that  only  he,  the  defendant,  could  negotiate  the 
purchase,  that  it  would  not  do  to  let  such  superintendent  know 
that  any  one  other  than  defendant  was  interested  in  such  purchase, 
which  defendant  represented  would  be  made  at  par,  etc.,  when  as 
a  matter  of  fact  defendant  had  aJready  arranged  for  its  purchase 
below  par,  the  contention  by  defendant,  in  an  action  against 
him  by  plaintiff  to  recover  for  the  fraud,  that  plaintiff  should 
have  investigated  before  buying  and  paying  for  the  stock,  was 
unavailable,    p.  700. 

6.  Fraud. — Defenses. — Laches, — ^While  the  right  to  prosecute  an 
action  may  be  barred  if  plaintiff  has  been  guilty  of  such  laches  in 
bringing  same  as  to  work  an  equitable  estoppel,  where  the  action 
is  one  at  law  to  recover  damages  for  fraud,  and  the  situation  of  the 
parties  has  not  changed,  and  the  interest  of  no  third  party  has 
intervened,  a  defense  of  laches  founded  on  mere  delay  can  not 
prevail,     p.  701. 

7.  Trial. — Depositions, — Motion  to  Suppress, — ^Where  the  notice  for 
the  taking  of  a  deposition  is  defective,  and  the  defect  appears  upon 
its  face,  objection  should  be  taken  by  a  motion  to  suppress  the 
deposition  before  entering  on  the  trial,    p.  702. 

8.  Depositions. — Defective  Notice, — Waiver, — ^A  party  by  attending 
the  taking  of  a  deposition  and  cross-examining  the  witness  waives 
a  defect  in  the  notice,    p.  702. 

9.  Appeal. — Review, — Harmless  Error, — Admission  of  Evidence, — 
Error,  if  any,  in  admitting  in  evidence  certain  telegrams  in  support 
of  a  motion  to  strike  out  an  affidavit  denying  notice  of  the  taking 
of  a  certain  deposition  offered  in  evidence,  was  cured  by  the  over- 
ruling of  such  motion,    p.  702. 

10.  FRAUDi — Pleading, — Amendment, — In  an  action  for  fraud  in 
the  sale  of  certain  corporate  stock,  there  was  no  error  in  permitting 
plaintiff,  at  the  conclusion  of  the  evidence,  to  amend  the  complaint 
to  show  that  the  purchase  was  in  writing,  since  the  complaint  was 
based  on  tort  and  its  sufficiency  was  not  affected  by  the  amend- 
ment,   p.  703. 
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11.  Pleadinq. — ComplaifU. — Waiver  of  Defects, — ^The  sufficiency 
of  a  complaint  is  waived  by  failing  to  demur  thereto,     p.  703. 

12.  Pleading. — Proof — Variance, — ^Where  the  averments  of  the 
complaint  in  an  action  for  fraud  in  the  sale  of  certain  corporate 
stock  were  such  that  evidence  of  either  a  written  or  verbal  sale 
was  admissible,  there  was  no  variance  uix)n  proof  that  the  transac- 
tion was  in  writing,    p.  703. 

From  White  Circuit  Court;  James  P.  Wason^ 
Judge. 

Action  by  Strange  N.  Cragun  against  Richard 
D,  Voorhees,  From  a  judgment  for  plaintiff,  the 
defendant  appeals.     Affirmed 

Charles  JR.  Pollard  and  Sills  &  Sills^  for  appellant. 
E.  B.  Sellers  and  S.  R.  Artman^  for  appellee. 

4 

HoTTEL,  J. — For  convenience  and  brevity  appel- 
lee and  appellant  will  be  referred  to  herein  as  A  and 
B,  respectively.  This  is  an  appeal  from  a  judgment 
in  A's  favor  for  $2,477.20  and  interest  from  Septem- 
ber 22,  1913,  in  a  suit  brought  by  him  against  B 
to  recover  damages  alleged  to  have  resulted  from 
the  fraud  of  B  in  connection  with  a  sale  made  by 
him  to  A  of  80  shares  of  stock  in  the  ''Dairy  Cream 
Separator  Company".  The  complaint  is  in  one 
paragraph  and  the  averments  thereof,  necessary 
to  an  intelligent  disposition  of  the  questions  pre- 
sented by  the  appeal  are  substantially  as  follows: 
On  July  18,  1907,  the  "Dairy  Queen  Manufactur- 
ing Company",  a  corporation,  was  engaged  in  the 
manufacture  and  sale  of  cream  separators  at  the 
town  of  Flora,  Indiana.  On  saidday  a  newcorpora- 
tion,  designated  "The  Dairy  Cream  Separator 
Company"  was  organized  with  a  capital  stock  of 
$65,000,  divided  into  650  shares  of  $100  each. 
This  latter  corporation  was  organized  for  the 
purpose  of  taking  over  the  former  and  enlarging  it 
and  relocating  it  at  Lebanon,  Indiana.    B  and  one 
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Edward  F.  Hedderich,  hereinafter  referred  to  as 
H,  were  stockholders  in  the  former  company, 
resided  in  said  town  of  Mora  and  took  stock  in  the 
new  company,  B  taking  122  shares  and  H,  81  shares. 
A  took  75  shares  in  the  new  corporation  and  A 
and  B  were  elected  directors  thereof.  A  was 
chosen  president  and  B  vice  president  and  con- 
tinued to  hold  such  offices  for  more  than  three 
years.  H  was  selected  as  superintendent  of  the 
factory  of  the  new  corporation.  About  the  time 
of  the  organization  of  the  new  corporation^  B 
learned  that  H's  81  shares  of  stock  could  be  pur- 
chased for  $6,000,  and  he  thereupon  conceived  the 
intention  of  cheating  and  defrauding  A  and  to  such 
end  approached  and  represented  to  A  that  the 
business  of  the  new  company  would  not,  and  could 
not,  succeed  with  H  as  sux>erintendent  of  the 
factory;  that  he,  B,  personally  knew  H  and  knew 
him  to  be  visionary  and  impracticable;  that  his 
holding  the  position  of  superintendent  was  a 
menace  to  the  success  of  the  business  of  the  corpora- 
tion; that  such  representations  were  made  by  B 
for  the  purpose  of  aSrousing  the  interest  of  A  and 
with  the  intent  of  putting  him  in  a  frame  of  mind 
to  purchase  additional  stock  in  such  corporation; 
that  B  cautioned  A  to  treat  said  information  as 
confidential  and  not  to  disclose  it  to  the  other 
directors  of  such  corporation;  that  B  further  re- 
presented to  A  that  in  order  to  get  rid  of  H  and 
prevent  him  from  becoming  superintendent  of 
their  factory  it  was  advisable  to  purchase  his  stock, 
and  then  well  knowing  that  he  could  purchase  such 
stock  for  $6,000,  falsely  and  fraudulently  represent- 
ed to  A  that  it  could  be  purchased  at  par,  viz., 
$8,100  and  no  less,  and  that  he  alone  could  pur- 
chase it  for  such  sum,  and  proposed  to  A  that  he, 
A,  authorize  him,  B,  to  pmrchase  such  stock  at 
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and  for  such  price;  that  relying  on  B's  representa- 
tions as  true,  A  promised  to  take  such  matter  under 
consideration  and  advisement;  that  soon  there- 
after B  still  intending  to  cheat  and  swindle  A, 
further  represented  to  him  that  he  had  a  conference 
with  H  and  had  arranged  to  purchase  his  81  shares 
of  stock  at  $100  a  share,  and  again  represented  to 
A  thatjt  was  highly  important  to  purchase  such 
stock  and  eliminate  H  as  a  stockholder,  and  as 
said  superintendent;  that  it  was  impossible  for 
such  corporation  to  succeed  with  H  as  superin- 
tendent because  of  his  impracticable  and  visionary 
character;  that  at  the  time  of  making  these  latter 
representations  B  had  then  arranged  with  H  to 
purchase  his  said  stock  for  $6^000^  and  with  the  in- 
tent to  wrong  and  defraud  A  concealed  such  fact 
from  him,  hud  falsely  represented. that  he  had  arranged 
to  purchase  such  stock  at  and  for  $100  per  share  and 
no  less;  that  he  alone  could  purchase  the  stock  at 
that  price;  that  H  did  not  know  that  he,  B,  was 
acting  in  behalf  of  anyone  else  in  making  such 
purchase,  but  believed  that  he  was  purchasing  such 
stock  for  himself,  personally,  and  that  he,  B,  did 
not  want  H  to  know  that  the  purchase  of  such 
stock  was  for  anyone  else;  that  if  B  became  aware 
that  A  was  trying  to  purchase  such  stock  for  some- 
one else  the  purchase  could  not  be  effected;  that  he, 
B,  could  not  make  such  purchase  unless  he.  A, 
would  purchase  81  shares  of  stock  from  him,  B, 
and  that  if  A  would  purchase  his  stock  he  would  sell 
it  to  him  at  the  same  price  for  which  he  was  buying  it 
from  H,  viz.,  $100  a  share;  that  A  greatly  desired  the 
success  of  such  new  corporation  and  did  not  know 
that  any  of  said  representations  made  by  B  were 
false  but  believed  all  of  said  representations,  both 
as  to  the  necessity  for  eliminating  H  as  a  stock- 
holder of  such  new  corporation  and  as  the  sui>erin- 
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tendent  of  its  factory  in  order  to  make  the  business 
of  such  corporation  a  success,  and  said  representa- 
tions as  to  B's  arrangement  for  the  purchase  of  the 
stock  of  H  and  the  arrangement  as  to  the  price  to  be 
paid  therefor,  and  believed  that  all  of  such  rep- 
resentations were  made  by  B  with  a  good  intent 
and  an  honest  purpose  and  with  a  view  to  the 
success  of  such  new  corporation;  that  so  relying 
on  such  representation  and  on  account  of  his 
reliance  thereon,  A  on  October  18,  1907,  in  good 
faith,  by  a  written  contract  executed  by  himself 
and  By  purchased  of  B  80  shares  of  B's  stock  at 
and  for  the  price  of  $8,000;  that  if  he.  A,  had  known 
that  B  had  arranged  to  purchase  from  H  his  81 
shares  at  $6,000,  he  would  not  have  purchased 
B's  stock  at  $100  a  share;  that  each  and  all  of  the 
representations  made  by  B  were  false  and  were 
known  by  hiiitx  to  be  false  when  made,  and  were 
made  for  the  purpose  of  defrauding  A  out  of  the 
sum  of  $2,000  and  for  no  other  purpose,  etc. 

The  errors  assigned  and  relied  on  for  reversal 
are:  (1)  the  overruling  of  appellant's  motion  for  a 
new  trial;  (2)  the  overruling  of  his  motion  that  the 
submission  of  the  cause  be  set  aside  and  that  he  be 
granted  leave  to  file  a  demurrer  to  the  complaint 
as  amended.  The  motion  for  new  trial  contains 
numerous  grounds,  many  of  which  are  waived  and 
will  not  be  considered  there  being  no  reference  to 
them  in  B's  brief.  B  first  insists  that  the  rep- 
resentations on  which  A  relies  as  furnishing  the 
basis  for  his  recovery,  as  disclosed  by  the  complaint 
and  the  evidence,  relate  to  the  price  which  B  was 
to  pay  for  H's  stock  and  not  representations  of  any 
material  existing  fact  or  facts,  and  hence  that  such 
representations,  though  false,  are  not  actionable. 

The  sufficiency  of  the  complaint  was  not  chal- 
lenged below  and  hence  our  consideration  of  the 
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questions  suggested  must  be  from  the  standpoint 
of  the  evidence.     However,  there  was   evi- 

1.  denoe  supporting  or  tending  to  support  each 
of  the  essential  averments  of  the  complaint 

above  indicated,  and  hence  such  averments,  for  the 
purposes  of  the  question  suggested,  may  be  treated 
as  statements  of  the  facts  disclosed  by  the  evidence. 
It  should  be  stated,  however,  in  this  connection 
that  B  insists  that  the  evidence  shows  without 
contradiction  that  H  was  theoretical  and  im- 
practical and  that  B's  representations  in  this 
respect  were  true.  Assuming  that  this  is  correct, 
it  is  not  of  controlling  influence.  The  complaint 
proceeds  on  the  theory  that  the  representations 
in  such  respect  were  made  for  the  purpose  only  of 
getting  A  in  a  frame  of  mind  to  consider  the  pur- 
chase of  H's  stock  and  this,  being  true,  B's  desires 
and  purposes  in  the  matter  of  the  real  fraud  in- 
tended to  be  x>erpetrated,  viz.,  the  sale  to  A  of 
H's  stock,  would  have  been  rendered  easier  of 
accomplishment  if  in  fact  A  knew  and  recognized 
the  truth  of  B's  said  representations  as  to  H. 
The  falsity  of  such  representations  therefore,  though 
allied  in  the  complaint,  was  not  essential  to  A's 
cause  of  action,  and  hence  proof  thereof  was  not 
necessary 

Going  back  to  the  question  or  legal  proposition, 

above  indicated  as  the  one  for  which  B  contends, 

it  may  be  conceded  that,  generally  speaking, 

2.  representations  in  order  to  furnish  the  basis 
of  an  action  for  fraud  on  account  thereof 

must  relate  to  a  material  existing  fact,  and  that  mere 
opinions  as  to  value  or  representations  or  promises 
as  to  what  one  can  or  will  do  in  the  future  will 
not  furnish  the  basis  for  such  an  action.  CvUey 
V.  Jones  (1905),  164  Ind.  168,  171,  174,  73  N.  E. 
d4,  and  cases  cited;  Smith  v.  Parker  (1897),  148 
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Ind.  127,  133,  45  N.  E.  770;  Judy  v.  Jester  (1913), 
53  Ind.  App.  74,  86,  100  N.  E.  15;  Merchants  Nat. 
Bank  v.  Nees  (1916),  62  Ind.  App.  — ,  110  N.  E.  73, 
112  N.  E.  904;  Neidefer  v.  Chastain  (1880),  71  Ind. 
363,  36  Am.  Rep.  198;  Cooper  v.  Schlesinger  (1884), 
111  U.  S.  148,  153,  4  Sup.  Ct.  360,  28  L.  Ed.  382, 
384.  B  makes  his  mistake  in  assuming  that  A's  right 
to  recover  under  the  issues  and  the  evidence  is 
based  on  the  misrepresentation  of  what  he,  B, 
3.  could  purchase  H's  stock  for.  It  seems 
clear  to  us  that  the  averments  of  the  complaint 
indicated,  supra^  show  an  entirely  different  theory, 
viz.,  that  the  action  is  founded  on  the  false  repre- 
sentations made  by  B  in  the  purchase  of  such 
stock,  as  to  the  actual  existing  agreement  and  under* 
standing  he,  B,  had  with  H  as  to  the  price  which  he 
was  to  pay  for  such  stock.  In  support  of  such 
averments  and  theory,  there  was  evidence  tending 
to  show  that  B  after  convincing  A  that  the  success 
of  their  new  corporation  depended  on  getting  rid 
of  H  as  superintendent,  then  suggested  that  this 
could  be  done  by  purchasing  H's  stock,  and  in 
response  to  the  suggestion  of  A  that  the  purchase 
betaken  up  with  the  board  of  directors  of  the  corpora- 
tion, B  represented  that  the  purchase  must  be 
made  secretly;  that  he  believed  he  could  purchase 
the  stock  from  H  at  par  but  for  no  less;  that  A  then 
suggested  to  B  that  he,  B,  purchase  the  stock,  to 
which  B  replied  that  he  could  not  do  so  because  he 
was  not  financially  able,  but  that  he  wa>s  the  only 
person  who  could  negotiate  the  purchase;  that  A 
then  requested  B  to  take  the  matter  up  with  H 
and  ascertain  whether  his  stock  could  be  purchased 
and  if  so  upon  what  terms  and  to  report  the  result 
of  his  negotiations  to  A;  that  a  few  days  later  B 
reported  to  A  that  he  had  seen  H  (not  that  he 
would  see  him)  and  had  discussed  with  him  the 
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purchase  of  his  stock;  that  he  ^^had  ascertained^^ 
from  H  that  his  stock  could  be  bought  at  par  and 
no  less;  that  he  **had  arranged'^  (not  that  he  would 
arrange)  for  the  purchase  of  H's  stock  at  par. 
Upon  these  representations  A  told  B  to  have 
the  stock  transferred  to  him,  A,  and  he.  A,  would 
pay  for  it.  B  then  suggested  in  effect  that  it 
would  not  do  to  have  H  transfer  the  stock  directly 
to  A;  that  the  deal  could  not  be  effected  in  that 
way;  that  H  must  not  know  that  anyone  had  any- 
thing to  do  with  the  purchase,  other  than  B;  that 
if  H  knew  anyone  else  was  interested  he  would 
refuse  to  sell;  that  in  order  to  consummate  the  deal 
he,  B,  would  transfer  80  shares  of  his  own  stock  to 
A  at  the  price  he  had  arranged  to  pay  H  and  would 
then  have  H  transfer  his  stock  directly  to  him,  B. 
Upon  these  representations  and  with  such  under- 
standing A  entered  into  a  contract  with  B  under 
which  A  purchased  and  paid  to  B  the  sum  of 
$8,000  for  80  shares  of  said  stock.  In  other  words, 
the  trial  court  was  warranted  in  finding,  under  the 
averments  of  the  complaint  and  the  evidence  offered 
in  support  thereof,  that  the  purchase  of  stock,  here 
involved,  was  in  effect  a  purchase  by  A  from  H; 
that  in  making  such  purchase  A  made  B  his  repre- 
sentative and  agent  in  the  negotiations  and  con- 
summation thereof,  and  that  B  falsely  and  fraud- 
ulently represented  to  A  that  in  purchasing  such 
stock  he  had  to  pay  H  $100  a  share  therefor,  when 
in  fact  he  arranged  to  purchase  the  81  shares  for 
$6,000.  It  foUows  that  the  case  is  not  controlled 
by  the  cases  relied  on  by  appellant  and  those 
cited,  supraj  but  is  controlled  by  that  class  of 
cases  which  announce  the  following  doctrine:  A 
person  who  agrees  to  sell  to  another  property  at 
cost  price  to  him  and,  by  false  representations  as 
to  such  cost  price,  induces  the  purchaser  to  pay  a 


NOVEMBER  TERM,  1915,  '    699 

Voorhees  v.  Cragun — 61  Ind.  App,  690. 

price  in  excess  of  such  cost  price  is  liable  to  the 
purchaser  for  the  difference  between  the  actual 
cost  price  and  the  amount  paid,  even  though  the 
property  may  be  worth  the  amount  paid,  or  more. 
In  such  a  case  the  purchaser  is  entitled  to  "all 
the  profits  of  his  purchase  and  contract  as  he  made 
it,  and  it  is  no  answer  to  his  action  to  say,  that 
though  the  representation  was  false,  yet  the  actual 
valrie  of  the  thing  sold  is  equal  to  what  such  false 
representation  induced  him  to  pay  for  it."  Pender- 
gast  V.  Reed  (1868),  29  Md.  398,  404,  96  Am.  Dec. 
639.  See,  also,  Bergeron  v.  Miles  (1894),  88  Wis. 
397,  60  N.  W.  783;  Teachout  v.  Van  Hoesen  (1888), 
76  Iowa  113,  40  N.  W.  96,  1  L.  R.  A.  664,  14  Am. 
St.  206;  Johnson  v.  Gaviit  (1901),  114  Iowa  183, 
86  N.  W.  256;  GHnnell  v.  Hill  (1905),  1  Cal.  App. 
492,  82  Pac.  445;  EUrick  v.  Reid  (1895),  54  Kan. 
579,  38  Pac.  814;  Blacks  v.  Catlett  (1823),  3  Lit- 
tell  (Ky.)  140;  Green  v.  Bryant  (1847),  2  Ga.  66; 
Kilgore  v.  Bruce  (1896),  166  Mass.  136,  44  N.  E.  ^ 

108;  McFadden  v.  Robison  (1870),  35  Ind.  24; 
Miller  v.  Buchanan  (1894),  10  Ind.  App.  474,  37 
N.  E.  187,  38  N.  E.  56;  Kohl  v.  Taylor  (1911),  62 
Wash.  678,  114  Pac.  874,  35  L.  R.  A.  (N.  S.)  174, 
182,  note;  Warren  v.  Miller  (1904),  99  N.  W. 
(Iowa)  127;  Hughes  v.  Lockington  (1906),  221 
111.  571,  77  N.  E.  1105;  McLain  v.  Parker  (1910), 
229  Mo.  68,  129  S.  W.  500. 

B's  second  contention  is,  that  the  evidence  fails 

to  show  that  appellee  was  damaged  because  there 

is  no  evidence  to  show  the  difiference  between 

4.  the  actual  value  of  said  stock  and  the  value 
thereof  if  it  had  been  as  represented.  It  is 
the  law  that  false  'statements  as  to  the  cost  of 
property  made  in  representing  its  value  may^ 
in  certain  instances,  constitute  actionable  fraud 
and  that  in  sv4ih  ca^es  the  measure  of  damages  is 
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that  indicated  by  appellant.  Ohlwine  v.  Pfaffman 
(1913),  62  Ind.  App.  367,  100  N.  E.  777;  New  v. 
Jackson  (1912),  50  Ind.  App.  120,  96  N.  E.  328; 
Qrover  v.  Cavanagh  (1907),  40  Ind.  App.  340,  82 
N.  E.  104;  Beck  v.  Goar  (1913),  180  Ind.  81,  100 
N.  E.  1;  Judy  v.  Jester ^  supra;  Boltz  v.  0^  Conner 
(1910),  45  Ind.  App.  178,  90  N.  E.  496;  Hulett  v. 
Kennedy  (1891),  4  Ind.  App.  33,  30  N.  E.  310. 
But  the  case  at  bar,  for  the  reasons  already  in- 
dicated, does  not  fall  within  this  line  of  cases  but 
is  controlled  by  the  principle  first  announced  and  the 
cases  there  cited.  In  the  instant  case  the  agree- 
ment between  B  and  A  was  to  the  effect  that  A 
should  pay  for  the  stock  in  question  the  price  paid  to 
H  for  such  stock,  and  hence  the  cost  price  was 
made  a  material  and  essential  part  of  the  agree- 
ment and  any  sum  paid  above  that  amount  on 
account  of  B's  misrepresentation  of  such  cost  price 
would  be  the  measure  of  A's  damage  resulting 
from  such  misrepresentations.  Bergeron  v.  Miles, 
supra;  Johnson  v.  Gatntt^  supra;  Pendergast  v. 
Reedj  supra;  Kilgore  v.  Bruce,  supra;  Blacks  v. 
Catlettj  supra. 

It  is  next  insisted  by  B  that  A  had  no  right  to 

rely  on  his  representations,  but  that  A  should  have 

investigated  for  himself  before  buying  and 

5.  paying  for  said  stock.  This  contention  is 
answered  by  the  averments  of  the  complaint 
and  the  evidence  in  support  thereof,  to  the  effect 
that  B  told  A  that  he  alone  could  negotiate  the 
purchase  of  H's  stock;  that  it  would  not  do  to  let 
H  know  that  anyone  else  was  interested  in  such 
purchase,  and  the  further  averments  of  the  com- 
plaint showing  the  mutual  interest  of  A  and  B  in 
the  success  of  the  corporation  in  which  they  each 
were  stockholders,  directors  and  officers,  and  that 
with  the  view  of  furthering  the  interests  and  in- 
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suring  the  success  of  such  corporation  A  trusted  B 
to  represent  him  and  negotiate  and  consummate 
such  purchase*  Kohl  v.  Taylor ^  supra;  Dorr  v.  Cory 
(1899),  108  Iowa  725,  732,  733,  78  N.  W.  682; 
TeachoiU  v.  Van  Hoesen^  supra;  Culley  v.  Jones 
(1905),  164  Ind.  168,  171,  73  N.  E.  94,  and  cases 
above  cited,  affirming  the  proposition  that  "a  con- 
tracting party  may  rely  on  the  express  statement 
of  an  existing  fact,  the  truth  of  which  is  unknown 
to  him,  but  which  is  asserted  by  the  other  con- 
tracting party,  as  a  basis  for  an  agreement." 

It  is  contended  that  A's  delay  in  filing  his  suit 

is  such  laches  as  should  bar  him  from  recovering. 

This  contention  can  not  be  upheld.     While 

6.  there  may  be  cases  where  the  laches  of  a 
party  may  be  of  such  '^character,  and  under 
such  circumstances,  as  will  bar  his  right  to  prosecute 
his  action,  in  less  time  than  that  fixed  by  the  statute 
of  limitations,  this  is  so  only  in  cases  where  the 
laches  are  of  such  a  character  and  under  such  cir- 
cumstances as  to  work  an  equitable  estoppel." 
Sherer  v.  Ingerman  (1887),  110  Ind.  428,  433,  11 
N.  E.  8,  12  N.  E.  304,  and  cases  cited.  Where, 
as  in  this  case,  the  action  is  one  at  law  to  recover 
damages  for  fraud,  and  the  situation  of  the  parties 
has  not  changed,  and  the  interest  of  no  innocent 
third  party  has  intervened,  a  defense  of  laches 
founded  upon  mere  delay  can  not  avail,  but  the 
action  may  be  prosecuted  at  any  time  within  the 
period  prescribed  by  the  statute  of  limitations. 
Koons  V.  Blanton  (1892),  129  Ind.  383,  387,  389, 
27  N.  E.  334;  Citizens  Nat.  Bank  v.  Judy  (1896), 
146  Ind.  322,  43  N.  E.  259;  2  Pomeroy,  Eq.  Jurisp. 
§817. 

B  also  complains  of  the  action  of  the  trial  court 
in  permitting  the  deposition  of  Benjamin  E.  Gregory 
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to  be  introduced  in  evidenoe  on  the  ground 

7.  that  the  notice  for  the  taking  thereof  was 
defective.     The  defect  suggested,  being  one 

which  appeared  on  the  face  of  the  notice  attached 
to  the  deposition,  should  have  been  presented  to 
the  trial  court  by  a  motion  to  suppress  the  deposi- 
tion before  entering  on  the  trial  of  the  case.  No 
such  motion  was  made. .  §455  Burns  1914,  §439 
R.  S.  1881;  Pape  v.  WHght  (1889),  116  Ind.  502, 
19  N.  E.  459;  Cohen  v.  Reichman  (1913),  55  Ind. 
App.  164,  102  N.  E.  284.  B  attended  the  taking 
of  such  deposition  and  cross-examined  the  wit- 
ness.    He    thereby   waived   such   defect   in 

8.  the  notice.     Prather  v.  Pritchard  (1866),  26 
Ind.  65,    67;    Long   v.    Straus    (1890),    124 

Ind.  84,  24  N.  E.  664. 

It  is  insisted  that  the  court  erred  in  admitting 

in    evidence    certain    telegrams.     Such    telegrams 

were  not  admitted  on  the  issues  of  the  case, 

9.  but  were  offered,  as  stated  in  B's  brief,  in  sup- 
port of  a  motion  by  A  to  strike  out  certain 

affidavits  made  by  B's  attorneys  to  the  effect  that 
no  notice  had  been  served  on  them  in  connection 
with  the  taking  of  one  of  the  depositions  offered 
in  evidence  by  A.  The  court  overruled  A's  motion 
in  support  of  which  such  telegrams  were  offered 
and  admitted  in  evidence  and  hence  cured,  or  pre- 
vented, any  harm  which  might  otherwise  have 
resulted  to  B  from  the  admission  of  such  telegrams. 
The  ruling  on  the  motion  in  support  of  which  the 
telegrams  were  offered  was  favorable  to  B  and  he 
has  no  exception  thereto  and  hence  no  ground  on 
which  to  predicate  the  error  relied  on.  Taylor  v. 
Taylor  (1910),  174  Ind.  670,  683,  93  N.  E.  9; 
Guthiel  V.  Dow  (1912),  177  Ind-  149,  151,  97  N.  E. 
426. 

Upon  the  conclusion  of  the  evidence  the  trial 
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court  permitted  A  to  amend  his  complaint  to  con- 
form to  the  proof  by  inserting  an  averment 

10.  to  the  effect  that  the  purchase  by  him  of 
the  80  shares  of  stock  in  question  was  in 

writing  executed   by   the  parties  herein.     There- 
upon B  filed  a  written  motion  asking  that  the 

11.  submission  of  the  case  be  set  aside  and  that 
he  be  permitted  to  file  a  demurrer  to  the 

amended  complaint.  Such  motion  was  overruled 
and  an  exception  thereto  saved  by  B.  This  ruling 
is  assigned  as  error  and  urged  as  a  ground  for 
reversal.  B  in  the  first  instance,  waived  all  objec- 
tions to  the  sufficiency  of  the  complaint  by  filing 
his  denial  and  proceeding  to  trial  without  demurring 
thereto.  Acts  1911  p.  415,  §§344,  348  Burns  1914. 
Akron  Milling  Co.  v.  Leiter  (1914),  57  Ind.  App. 
394,  107  N.  E.  99.  The  amendment  permitted 
did  not  in  any  way  affect  the  question  of  the 
sufficiency  of  the  complaint.  The  complaint  was 
based  on  tort  and  not  on  the  contract  to  purchase 
the  stock  and  hence  it  was  not  necessary  that 
the  averment  therein  in  relation  to  such  contract 
should  state  whether  it  was  written  or  verbal. 
Under  the  averments  of  the  complaint  before 

12.  the  amendment  either  a  verbal  or  a  written 
contract  was  admissible  and  proper,  and  hence 

there  was  no  variance  between  the  proof  and  such 
averment,  and  such  amendment  was  therefore 
entirely  needless  and  harmless.  Lake  Shores  etc.^ 
R.  Co.  V.  Teeters  (1906),  166  Ind.  335,  341,  342, 
77  N.  E.  599,  5  L.  R.  A.  (N.  S.)  425;  Pittsburgh,  etc., 
R.  Co.  V.  Iliggs  (1906),  165  Ind.  694,  702,  705, 
76  N.  E.  299,  4  L.  R.  A.  (N.  S.)  1081 ;  Siegmund  v. 
Kellogg- Mackay 'Cameron  Co.  (1906),  38  Ind.  App. 
95,  98,  77N.E.  1096;  Breach  V.  ilwnte wan  (1908), 
42  Ind.  App.  205,  210,  211,  85  N.  E.  523. 
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Leavell  v.  Doney — 61  Ind.  App.  704. 

Finding  no  reversible  error  in  the  record  the 
judgment  below  is  afi&rmed. 

Note. — Reported  in  112  N.  E.  826.  As  to  careleesness  as  bar  to 
relief  from  fraud,  see  32  Am.  St.  384.  As  to  miarepreeentation  by 
the  vendor  of  price  paid  for  property  as  actionable  deceit,  see  8 
Ann.  Cas.  1062. 


Mason  v,  Nbfp  et  al 

[No.  8,952.    Filed  February  23,  1916.] 

From  Pulaski  Circuit  Court;  Francis  J,  VurpiUat,  Judge. 

W.  Masaon,  for  appellant. 
Eugene  C,  Miller,  for  appellee. 

From  the  Pulaski  Circuit  Court. 

Peb  Cubiam. — Judgment  affirmed. 


LeAVELL    et   AL    V.  DONBY    ET    AL. 

[No.  8,593.    Filed  June  25,  1915.     Rehearing  denied  February  18, 

1916.     Transfer  denied  April  6,  1916.] 

From  Lai)orte  Circuit  Court;  James  F.  GaUaher^  Judge. 

Action  by  Jennie  Doney  and  others  against  Thomas  J.  Leavell 
and  others.  From  a  judgment  for  plainti£Fs,  the  defendants  appeal. 
Reversed. 

Hickey  &  Wolfe,  for  appellants. 
Weir  A  Warden,  for  appellees. 

HoTTEL,  J. — This  is  an  action  begun  by  appellees  to  quiet  title 
to  certain  real  estate  in  Laporte  County.  The  land  in  controversy 
lies  along  the  Kankakee  River,  between  the  meander  line  and  the 
channel  of  the  river.  The  appellees  Jennie  Doney  and  Viola  Doney, 
who  were  the  plaintiffs  below,  claim  title  to  such  real  estate  by 
reason  of  their  ownership  of  the  lots  and  tracts  of  land  abutting  on 
the  meander  line  of  such  river,  under  the  doctrine  of  riparian  owner- 
ship, while  the  appellants  claim  title  by  purchase  from  the  State. 

There  was  a  trial  by  the  court  and  a  special  finding  of  facts  and 
conclusions  of  law  in  favor  of  appellees.  Appellants'  motion  for 
a  new  trial  was  overruled  and  judgment  rendered  on  the  finding. 
The  errors  assigned  and  relied  on  for  reversal  challenge  the  ruling 
on  the  motion  for  new  trial  and  the  court's  conclusion  of  law  No.  1. 
The  conclusion  of  law  is  as  follows:     "That  the  law  is  with  the 
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plaintiffs;  that  they  are  the  leg^al  owners  in  fee  simple  of  the  reieJ 
estate  described  in  the  complaint,  and  are  entitled  to  have  their 
title  to  the  same  quieted  as  against  the  defendants." 

The  facts  found  by  the  court  show  that  appellants'  claim  of  title 
to  the  land  in  controversy  is  substantially  the  same  as  that  of  the 
appellant  in  the  caseof  iS^o^e  v.  Tuesburg  Land  Co,  (1916),  ante  555, 
109  N.  E.  530,  111  N.  E.  342,  and  that  the  law  announced  as  applic- 
able in  that  case  is  applicable  and  controlling  in  this  case.  The 
law  as  there  announced  authorizes  and  requires  a  reversal  of  the 
instant  case  and  a  restatement  by  the  trial  court  of  its  conclusions 
of  law.  On  the  authority  of  that  case  the  judgment  below  is  reversed 
with  instructions  to  the  trial  court  to  restate  its  conclusions  of  law 
in  accord  with  the  opinion  on  which  this  reversal  is  based  and,  to 
render  judgment  accordingly. 

Shea,  C.  J.,  Ibach,  P.  J.,  and  Moran,  Felt,  JJ.,  concur.  Caldwell, 
J.,  not  participating. 
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[NoTB. — ^Tbe  dtatioii  Miami  County  Bank  ▼.  3iai€,  ex  rel.,  260,  374  <6) 
Indicates  that  the  case  befdns  on  i>ase  260.  the  potot  dted  is  on  page  374. 
and  that  such  point  is  nmnbered  6  in  the  margin. — RnponraB.] 


ABUTTING  OWNERS— 

Liability  to,  see  Railboads  2. 

ACCIDENTS— 

CrossLog,  see  Railroadb  6-19. 

ACTION— 

See  Contracts  1,  2;  Mabteb  and  Servant  12. 

By  administrator,  see  Death  1,  2. 

By  heirs,  see  Descent  and  Distribution  4. 

For  breach,  see  Bonds  1,  2;  Contracts  2,  3. 

For  price,  see  Sales  1-3. 

For  wrongful  death  of  wife,  see  Husband  and  Wira  14-16. 

On  assignment,  see  Assigniientb. 

On  bond  of  Administrator,  see  Banks  and  Banking  2. 

On  daim  against  estate,  see  Exscxttor  and  Administrator  1. 

On  contractor's  bond,  see  Highways  1,  4. 

On  note,  see  BiUiS  and  Notes  1-6. 

On  industrial  policy,  see  Insurance  17. 

On  life  policy,  see  Insurance  1-4. 

Commenced  before  justice  of  the  peace,  see  Pleading  3,  4. 

Stay  of  subsequent,  until  costs  are  paid,  see  Costs  1-4. 

Theory  of,  see  Pleading  11,  12. 

To  quiet  title,  see  Quieting  Title  1. 

Wife's,  for  injuries,  see  Husband  and  Wife  13. 

Misjoinder. — Parties, — Ca-uses  oj  Action. — ^While  the  misjoinder  of 
causes  of  action  is  not  in  itself  ground  for  reversal,  the  most  liberal 
construction  of  the  code  would  not  countenance  a  pleading  in 
which  an  action  upon  contract  and  one  in  tort  are  joined,  and  in 
which  it  is  sought  to  enforce  liability  on  the  contract  agamst  one 
of  the  parties  whose  liability  is  solely  in  tort. 

Miami  County  Bank  v.  State,  ex  rel.,  360,  374  (6). 

ADMINISTRATORS— 

See  EXECXTTOBS  and  ADlCNISTBATOBfl. 

Action  by,  see  Death  1,  2. 

Powers  of,  see  Execxttobs  and  ADiaNisTBATOB84. 

The  r^ht  of,  to  sue  can  be  questioned  only  by  a  plea  in  abatement, 
see  ExEcuTOBs  and  Adicnistbatobs  6. 

(707) 
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ADMISSION— 

Of  evidence,  see  Appeal  36,  88,  84. 

ADMISSIONS— 

See  EviDBNCB  1,  2. 

ADOPTION— 

See  Dbscbnt  and  Distbibxttion  1-3. 

ADVERSE  POSSESSION— 

1.  Defeating  Acquired  Tide. — ^Where  one  had  aoquired  title  by 
adverse  possession  to  a  strip  between  the  plattea  line  of  his  lot 
and  a  fence,  his  subsequent  expression  of  satisfaction  with  a  survey 
made  by  the  adjoining  owner  showing  that  the  fence  was  beyond 
the  original  lot  line,  and  his  statement  that  they  would  move  the 
fence,  <fid  not  defeat  his  title  or  operate  as  a  conveyance  of  the  strip. 

GHm  V.  Johns,  514,  518  (1). 

2.  Defeating  Acquired  Tide. — Estoppel. — ^Where  one  had  acquired 
title  by  adverse  possession  to  a  strip  between  the  platted  hne  of 
his  lot  and  a  fence,  his  subsequent  agreement  to  move  the  fence 
to  the  original  lot  line,  not  havins:  been  acted  on,  and  no  money 
having  been  expended  on  the  faitn  of  it,  did  not  estop  him  from 
claiming  the  strip.  Grim  v.  Johns,  514,  519  (2). 

AFFIDAVITS— 

See  EviDBNCB  1. 

An  issue  of  fact  determined  by  the  trial  court  on  conflicting,  is  con« 
dusive  on  appeal,  see  Appbal  76. 

AFFIRMANCE— 

See  Appbal  96,  97. 

AGENT— 

Power  of,  see  Insurangb  9. 

ALIENATION— 

Of  proi)erty,  see  Insurance*  10. 

ALIMONY— 

Surety  for  the  payment  of,  see  Divorcb. 

ALTERATION— 

See  Bills  and  Notes  6-10. 

ALTERATION  OF  INSTRUMENTS— 

5.  Material  Alteration. — ^The  fact  that  the  burden  of  the  complain- 
ing party  has  not  been  enlarged  is  not  necessarily  the  test  of 
whether  the  alteration  of  an  instrument  was  material,  since  if  the 
legal  effect  of  the  instrument  is  thereby  changed  the  alteration 
may  be  material  notwithstanding  the  burden  remains  the  same. 
(Holthouse  V.  StaU  11911],  49  Ind.App.178,  disapproved  in  rart.) 

John  Kindler  Co.  v.  First  Nat.  Bank,  79,  »7  (5). 

••AND'*— 

Bee  Words  and  Phrases. 
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ANIMALS— 

On  traoks,  see  Railroads  1. 

ANSWER— 

See  PiiEADiNQ  15. 


ANSWERS  TO  INTERROGATORIES— 

Sbe  Tbial. 


APPEAL. 


I. 

II. 

III. 

IV. 


V. 
VI. 

vn. 

VIII. 
IX. 


Appsllatb  Jurisdiction,  1. 
dxcisioks  bsyixwablb,  2-5. 

RlGBT  OF  ApPBAL,  0. 

Pbkssntation  and  Rksbikva- 

TION  IN  liOWXB  COUBT. 

(a)  Issues  and  Questions. 

(b)  Motions       fob       New 

Tbial,  8,  9. 

(c)  ExcBPnoNB,  10,  11. 

BBQUIBTmS   AND   PbOCBBDINGS 

FOB  Transfeb  of  Cause, 
(a)  Time    of   Taking    Pbo- 
cebdings,    12,  13. 

Supbbbbdbab  or  Stat  of  Pro- 
cerdinos,  14. 

BbcORD  and  PROCBRDINaS  NOT 

in  Record.  16,  20. 
AasiGNKXNT  OF  Bbbobs,  21-29. 
Briefs,  30^33. 


X.   DiBMTflflAL,  34,  35. 

XI.  Rbyiiiw, 

(a)  As  TO  Btxdbnce,  3(^4. 
As     TO     Instructions, 

45-64. 
As  to  Pleadinos,  66-73. 
Discretion   of   Oourt, 
74. 

(e)  Verdict,  Findings  and 
Answers    to    Inter- 
rogatories. 76-82. 
gl    Harmless  Error,  83-92. 
)  Brror  Waived,  93,  94. 

XII:  Determination  and  Disposi- 
tion of  Cause, 
(a)  Decisions  in  General, 
96. 
>)  Affirmance,  96,  97. 
Reversal,  98,  99. 
(d)  Ordering  New  Trial. 
100. 


See  CouBTS  5;  Exceptions,  Bill  of  1. 
Initial  attack  on,  see  Plbadinq. 

I.  Appellate  Jurisdiction. 

1.  Findings  of  Juvenile  Court. — Form. — Sufficiency. — ^The  statute 
(§1^5Bums  1914,  Acts  1907p.  221)  permits  a  less  formal  and  techni- 
cal procedure  in  the  taking  or  appeals  from  theiuvenile  oourt  tlianis 
customary  in  other  proceedings;  hence  special  finding  from  that 
court,  though  prefaced  by  the  statement  that  "the  evidence  of  the 
State  showed  the  following  facts",  followed  by  flndines  of  fact, 
induding  the  fact  that  defendant  had  invited  a  bov  under  the  age 
of  sixteen  years  into  his  saloon,  gave  him  beer  and  permitted  him 
to  remain  therein,  were  not  objectionable  as  not  being  findings  of 
facts  but  merely  a  statement  of  what  was  shown  by  the  evi^nce 
on  one  side  and,  although  the  use  of  the  words  "evidence  of  the 
State"  is  to  be  condemned,  the  findings  were  sufficient  to  sustain 
the  conclusion  that  defendant  was  guilty  of  contributing  to  the 
delinquency  of  a  boy  under  the  age  of  sixteen  years,  in  view  of 
the  presumption  indulged  on  appeal  that  the  trial  court  x>erf ormed 
its  duty  to  consider  all  the  eviaence  before  it. 

Murphy  v.  State^  226. 

n.  Decisions  Reviewable. 

2.  Judgments  Appealable. — Order  on  Application  to  Stay  Proceed- 
ings.— ^The  ruling  of  the  trial  court  on  an  application  to  stay  pro- 
ceedings for  nonpayment  of  the  costs  of  a  former  suit  is  not  a  final 
judgment  from  which  an  appeal  may  be  taken. 

Craig  v.  Norwood,  104,  108  (2). 

3.  Theory  of  Case. — Chanf/e  on  Appeal. — ^Where  the  trial  proceeded 
on  the  meory  of  an  imphed  warranty,  the  court  on  appeal  will  not 
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permit  appellant  to  change  its  podtion  and  uphold  its  oontemtioii 
that  a  written  warranty  as  to  quality  alone  is  involved  and  controls 
the  rights  of  the  parties. 

Western  Braes  Mfg.  Co.  y.  Haynes  Auto.  Co.,  524,  526  (1). 

4.  Presenting  Qitestions  for  Review. — ConstiiuUonal  Qtiestions. — 
Mere  abstract  proi)ositions  of  law  and  pfeneral  statements,  though 
made  under  'Toints  and  Authorities"  m  appellant's  brief,  are  in« 
sufficient  to  present  any  question;  hence  the  idleged  unconstitu- 
tionality of  a  law  was  not  raised  where  neither  the  particular  sec- 
tion claimed  to  be  invalid,  nor  the  particular  constitutional  pro- 
vision claimed  to  be  violated,  is  definitely  pointed  out. 

Cole  Motor  Car  Co.  v.  Ludorff,  119,  128  (11). 

5.  Record. — Questions  Presented  for  Review. — Exceptions. — On  appeal 
from  a  judgment  confirming  the  report  of  commissioners  in  parti- 
tion, the  ruling  of  the  court  on  exceptions  to  the  report  may  be 
properly  assigned  as  independent  error  if  the  alleged  error  appears 
upon  the  face  of  the  proceedings;  but  if  the  questions  of  fact  are 
involved  in  the  determination  of  the  ultimate  rutmff  or  decision 
upon  such  exceptions,  and  are  tried  by  the  court  as  other  questions 
of  fact  are  tried,  the  questions  arising  upon  such  trial  must  be  pre- 
sented on  appeal  through  the  medium  of  a  motion  for  a  new  trial. 

Burger  v.  Schnaus,  614,  616  (2). 

III.  RiQHT  OF  Appeal. 

6.  Payment  of  Jtidgment. — Prosecution  of  Appeal, — Effect. — ^Under 
§671  Bums  1914,  {632  R.  S.  1881,  inhibiting  a  person  who  obtains 
a  judgment  from  taking  an  appeal  therefrom  after  receiving  any 
money  paid  or  collected  thereon,  the  mere  payment  of  a  jud^ent 
or  a  part  thereof  by  a  judgment  defendant  does  not  neceisarily 
estop  nim  from  prosecuting  an  appeal  therefrom. 

Hammond,  etc.,  R.  Co.  v.  Kaput,  543,  548  (1). 

IV.  PRESBNTATION  AND  ReSBRVATION  IN  LoWBB  COUBT. 

(A)    Issues  and  Questions. 

7.  Review. — Theory  of  Case. — While  the  court  on  appeal  will  hold 
a  party  to  the  theory  of  the  case  adopted  in  the  trial  court,  such 
theory  will  be  determined  by  a  consideration  of  the  whole  record, 
hence  the  mere  designation  by  api)ellant's  counsel  of  an  instrument 
as  a  "defeasance"  at  the  time  of  offering  it  in  evidence  was  not  of 
controlling  importance  on  the  question  of  theory,  in  view  of  the 
whole  record  which  indicated  that  it  was  a  conditional  contract 
for  the  sale  of  real  estate.  Raub  v.  Lemon,  59,  77  (5). 

(B)     MonoNB  FOR  New  Trial. 

8.  Qtiestions  Presented. — Motion  for  New  Trial. — Joint  Specification. 
— ^Where  the  specification  in  the  motion  for  a  new  trial  of  error  in 
the  gi'^dng  of  instructions  was  joint,  and  unavailable  because  some 
of  the  instructions  were  conceded  to  be  good,  an  assignment  that 
the  vercUct  is  contrary  to  law  predicated  on  the  giving  of  alleged 
erroneous  instructions,  also  presents  no  question. 

Kuhn  V.  Powell,  131,  133  (2). 

9.  Presenting  Qtiestions  for  Review. — Directing  Verdict. — New  TriaL 
— ^Alleged  error  in  directing  a  verdict  is  properly  presented  by 
assignment  as  cause  for  a  new  trial. 

Parker  v.  Hickman,  152, 158  (Q. 
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(C)     ExcBPnoNs. 

10.  Reserving  Questions  for  Review. — Exceptions, — Certainty, — ^An 
exception  must  be  oertam  and  a  party  wul  not  be  permitted  to 
except  to  one  ruling  and  make  his  exception  apply  to  another. 

HUl  V.  Chicago,  etc.,  R.  Co,,  331,  332  (2). 

11.  Record. — Exceptions  to  Ridings. — Questions  Presented. — ^Where 
judgment  was  rendered  on  demurrer  sustained  to  the  complaint, 
and  the  only  exception  disclosed  by  the  record  followed  the  judg- 
ment, no  question  was  presented  on  alleged  error  in  sustaining  the 
demurrer.  HiU  v.  Chicago,  etc.,  R.  Co.,  331,  332  (1). 

V.  Requisites  and  Proceedings  for  Transfer  of  Cause. 
(A)     Time  of  Taking  Proceedings. 

12.  Time  for  Perfecting. — Effect  of  Motion  to  Modify  Judgment, 
— ^Under  §672  Bums  1914,  Acts  1913  p.  65,  providing  that  appeals 
must  be  taken  within  one  hundred  and  eifi:hty  days  from  the  time 
the  judgment  is  rendered,  the  i)endency  of  a  motion  to  modify  the 
judgment  does  not  operate  to  extend  the  time  for  taking  an  appeal. 

Thomas  v.  Thomas,  101. 

13.  Application  for  Certiorari. — Refusal  of  A^plicaiion. — Where 
defendant  appealed  from  a  judgment  of  conviction  imi>osed  by 
the  juvenile  court,  and  the  judge  of  such  court  did  not  file  his  special 
findings  imtil  twenty-five  days  after  judgment  was  rendered,  thus 
leaving  but  five  days  to  defendant  in  which  to  procure  the  filing  of  a 
bill  of  exceptions  containing  the  evidence  and  to  perfect  his  appeal 
as  required  by  §1635  Bums  1914,  Acts  1907  p.  221,  defendant 
could  not  procure  a  writ  of  certiorari  calling  for  such  bill  of  excep- 
tions on  the  filing  of  the  transcript  without  same,  although  he  made 
a  showing:  that  he  could  not  know  until  the  findings  were  filed  that 
a  transcript  of  the  evidence  would  be  necessary,  since  the  statutory 
limit  on  tne  time  for  perfecting  an  appeal  is  jurisdictional,  and  the 
hardship  resulting  from  such,  provisions  is  beyond  the  province  of 
the  court  to  remedy.  Parker  v.  State,  186. 

VI.  Supersedeas  or  Stat  of  Proceedings. 

14.  Supersedeas. — Authority  to  Grant. — ^Where  objections  to  the 
probate  of  a  will  were  filed  in  the  office  of  the  circuit  clerk,  but  no 
notice  issued  thereon,  and  the  will  was  later  probated  in  the  superior 
court,  followed  by  the  immediate  filing  of  amended  objections  and 
notice  in  the  circuit  court,  as  well  as  a  petition  in  the  superior 
court  to  set  aside  the  probate,  and  the  probate  was  thereafter  set 
aside  in  the  superior  court,  from  which  judgment  the  proponent  of 
the  will  appealed,  the  court  having  jurisdiction  of  such  appeal 
was  without  authority  to  grant  a  writ  of  supersedetu  to  stay  the 
prosecution  in  the  circuit  court  of  the  action  in  resistance  to  the 
will  on  the  ground  that  such  action  is  being  prosecuted  without  bond 
as  reauired  bv  statute  where  objections  are  made  after  probate, 
and  tnat  if  the  action  is  permitted  to  go  to  trial  the  questions 
raised  by  the  pending  appeal  would  become  moot,  since  the  auth- 
ority to  grant  a  writ  of  supersedeas  is  purely  statutory  and  ordinar- 
ily^ can  be  granted  only  to  stay  execution  or  proceeding  in  the 
tnal  court  in  the  particular  case  from  which  the  api)eal  is  taken. 

Matson  v.  Matson,  520. 

VII.  Record  and  Proceedings  Not  in  Record. 

15.  Precipe, — Sufficiency. — ^A  precipe  calling  for  a  transcript  of  all 
pleadings,  i>apers,  documents,  and  records  filed  or  placed  on  file 
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in  the  cause,  together  with  all  and  sinfirular  the  papers,  pleadings, 
documents  and  proceedings  and  order  Book  entries  made  and  filed 
in  the  cause  in  the  court  of  another  county  from  which  the  venue 
was  changed,  was  sufficient. 

Bright  Nat.  Bank  v.  Hartmath  440,  443  (2). 

16.  Transcript, — CertificaU  of  Clerk, — Sufficiency. — ^The  certificate  of 
the  clerk  to  a  transcript  on  appeal  is  sufficient  if  it  substantially 
complies  with  §667  Bums  1914,  Acts  1903. 

Tovm  of  New  Carlisle  v.  TvUar,  230,  232  (1). 

17.  Transcript. — Precipe. — ^Where  the  first  part  of  the  precipe  was 
general  and  broad  enough  to  include  all  the  instructions,  specific 
directions  not  in  conflict  therewith,  but  which  did  not  call  for 
certain  instructions,  did  not  operate  to  exclude  any  of  the  instruc- 
tions, all  of  which  were  copied  in  the  transcript. 

Bright  Nat.  Bank  v.  itartman,  440,  445  (4). 

18.  Transcript. — Necessity  for  Written  Precipe. — Under  §690  Bums 
1914,  §649  R.  S.  1881,  providing  that  upon  request  of  the  appellant 
the  clerk  shall  make  a  transcript  of  the  record,  ''or  so  much  thereof 
as  the  appellant,  in  writing,  directs' \  etc.,  a  written  precipe  is 
not  required  where  a  complete  transcript  is  desired. 

Fish  V.  Hethenngton,  645,  648  (4). 

19.  Transcript. — Precipe. — Certificate  of  Clerk. — Review. — ^Where  the 
precipe  directed  the  clerk  to  prepare  a  transcript  of  the  amended 
complaint,  the  cross-complaint  and  <dl  pleadings  fled,  and  to  insert 
the  original  bill  of  exceptions,  and  the  clerk's  certificate,  even  if 
deemed  sufficient  for  any  purpose,  at  most  purported  to  certify 
that  the  transcript  contained  full  and  true  entries  in  the  cause  as 
required  by  the  precipe,  copies  of  the  judgment  and  motions  for 
new  trial  and  the  rtuings  thereon,  not  being  called  for  by  the 
precipe  nor  included  in  the  certificate,  were  no  part  of  the  record 
though  copied  therein,  and  hence  no  question  was  presented  by 
alleged  error  in  overruling  the  motion  for  a  new  trial. 

Fish  V.  HethenngUm,  645,  647  (3),  648  (3). 

20.  Record. — Transcript. — Identity  of  Pleadings. — On  appeal  from 
the  judgment  of  a  circuit  court  to  which  the  cause  had  oeen  taken 
on  a  change  of  venue,  where  the  transcript  did  not  show  by  any 
caption,  statement  or  certificate  of  the  clerk  of  the  court  from 
wnich  the  venue  was  taken  that  the  original  pleadings  and  papers 
on  file  in  that  court  were  tnuosferred  to  the  court  to  which  the 
venue  was  taken,  but  it  did  appear  from  what  purported  to  be  the 
certificate  of  such  clerk  that  a  "full,  true  and  complete  copy  of 
all  the  order  book  entries  showing  the  proceedings^'  was  trans- 
mitted  to  the  latter  court,  and  that  certam  pleadings  were  trans- 
mitted, and  the  transcript  on  appeal  bore  the  certificate  of  the 
clerk  of  the  court  from  which  the  appeal  was  taken  showing  that 
it  embraced  a  full,  true  and  correct  copy  of  all  pleadings,  papers, 
documents  and  record  filed  or  placed  on  file,  as  requested  oy  the 
precipe,  the  appellant  would  not  be  heard  to  say  that  the  pleadings 
copied  in  the  transcript  were  not  the  pleadings  on  whidi  the  case 
wpiS  tried,  but  the  court  could  not  know  that  such  pleadings  were 
the  identical  pleadings  challenged  by  demurrer  in  the  court  from 
which  the  venue  was  taken,  and  could  not  pass  upon  assignments 
of  error  relating  to  their  sufficiency. 

Bright  Nat.  Bank  v.  HaHman,  440,  443  (1),  444  (1). 

VIII.  Assignment  of  Ebbobs. 

21.  Demurrer  to  Supplemental  Complaint. — ^An  assignment  of  error 
in  overruling  a  demurrer  to  a  supplemental  complaint  presents 
no  question  for  review.  JJietrich  v.  Minas^  333,  339  (1). 
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22.  Sufficiency. — ^An  assigiiinent  of  error  "in  ovemiling  appellant's 
objections  and  exceptions*',  is  too  indefinite  and  uncertain  to  pre- 
sent any  question.  Burger  y.  Sdinaus,  614,  615  (1). 

23.  Insufficiency  of  Complaint.— Under  §348  Bums  1914,  Acts  1911 
p.  415^  an  assi|:nment  of  error  chaUeuging  the  sufficiency  of  a  com- 
plant  IS  unavailable.  Fish  v.  Hetherington,  645,  647  (1). 

24.  Joinl  Assignments. — ^A  joint  assignment  of  errors,  to  present 
any  Question,  must  be  founded  upon  a  ruline  against  all  of  the 
appellants,  and  of  which  all  of  them  have  a  ri^t  to  complain. 

Coffin  V.  Pfau,  384,  387  (3). 

25.  Questions  Presented. — ^Assignments  of  error  that  certain  para- 
graphs of  answer  did  not  state  facts  sufficient  to  constitute  defenses 
to  tne  action  are  not  recognized  by  the  law  and  present  no  question. 

Wainwright  Trust  Co.  v.  Dulin,  200,  201  (1). 

26.  Questions  Presented. — Ruling  on  Joint  Motion. — Separate  Assign^ 
ments  of  Error. — Where  appellants  assigned  error  separately  on  the 
ovemding  of  a  motion  wnich  the  record  disdoees  was  joint,  such 
assignment  presented  no  question. 

Pritchard  v.  Mines,  203,  208  (5). 

27.  Revived  of  Judgment. — ^A  motion  for  execution  upon  a  judgment 
after  the  lapse  of  ten  years  can  not  be  made  tlie  basis  for  an  assign- 
ment of  errors  challenging  its  sufficiency  for  want  of  facts. 

Coffin  V.  P/ati,  384,  387  (2). 

28.  Questions  Presented. — Judgment  on  Demurrer. — ^Alleged  error  in 
rendering  judgment  against  plaintiff  on  demurrer  presented  no 
question,  since  by  refusing  to  plead  further  after  the  oemurrer  was 
sustained  plaintiff  invited  the  judgment,  and  in  any  event  such  is 
not  a  proper  assignment.     HiU  v.  Chicago,  etc.,  R.  Co.,  331,  332  (3). 

29.  Briefs. — Questions  Reviewable. — ^Where  all  the  proi)ositions  of 
law  and  authorities  cited  bv  appellant  in  its  brief  were  under  head- 
ings of  error  directly  challengmg  the  sufficiency  of  certain  para- 
graphs of  answer,  and  neither  the  demurrer  nor  the  memorandum 
accompansdng  the  same,  nor  either  the  complaint  or  answer,  were 
set  out  in  such  brief  to  support  the  remaining  assignment  allefijng 
^Tor  in  overruling  the  demurrer  to  apx>ellee'8  second  paragraph^ 
answer,  no  question  was  presented. 

Wainwright  Trust  Co.  v.  DuUn,  200,  202  (2). 

IX.  Bbibfs. 

30.  Questions  Presented. — ^Where  api)eUant  in  the  preparation  of 
his  Drief  fails  to  comply  with  the  rules  requiring  separately  num- 
bered propositions  or  points  to  be  set  out  under  a  separate  heading 
of  each  error  relied  on,  no  question  is  presented. 

Fish  v.  Hetherington,  645,  647  (2). 

31.  Sufficiency. — ^Briefs  showing  a  good  futh  effort  and  substantial 
compliance  with  Rule  22  will  oe  considered  to  the  extent  that  the 
questions  presented  may  be  ascertained  therefrom. 

Town  of  New  Carlisle  v.    TiUlar,  230,  232  (2). 

32.  SuffixAency. — ^Where  it  could  be  gathered  from  appellant's  brief 
that  certain  propositions  under  points  and  authorities  were  directed 
to  alleged  error  in  the  admission  of  certain  evidence,  the  brief 
was  not  so  defective  as  to  preclude  a  consideration  of  the  alleged 
error.  Goldberger  v.  Arcadian,  etc..  Springs  Co.,  1,  2  (1). 

33.  Waiver  of  Error. — Specifications  of  error  set  out  in  the  motion 
for  a  new  tnal,  but  not  presented  by  appellant's  brief,  are  waived. 

Pittsburgh,  etc,  R.  Co.  v.  Kephert,  621,  624  (1). 
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in  the  cause,  together  with  all  and  8in£:a]ar  the  papers,  pleading^ 
documents  and  proceedings  and  order  book  entnes  made  and  filed 
in  the  cause  in  the  court  oi  another  county  from  which  the  venue 
was  changed,  was  sufficient. 

Bright  Nat.  Bank  v.  Hartman^  440,  443  (2). 

16.  TraiucripL — CeHificate  of  Clerk, — Sufficiency. — ^The  certificate  of 
the  clerk  to  a  transcript  on  appeal  is  sufficient  if  it  substantially 
complies  with  §667  Bums  1914,  Acts  1903. 

Town  of  New  Carlisle  v.  TvUar,  230,  232  (1). 

17.  Transcript. — Precipe, — ^Where  the  first  part  of  the  precipe  was 
general  and  broad  enough  to  include  all  the  instructions,  specific 
directions  not  in  conflict  therewith,  but  which  did  not  call  for 
certain  instructions,  did  not  operate  to  exclude  any  of  the  instruc- 
tions, all  of  which  were  copied  in  the  transcript. 

Bright  Nat.  Bank  v.  Ilartman,  440,  445  (4). 

18.  Transcript. — Necessity  for  Written  Precipe. — ^Under  §690  Bums 
1914,  §649  R.  S.  1881,  providing  that  upon  request  of  the  appellant 
the  clerk  shall  make  a  transcript  of  the  record,  ''or  so  much  thereof 
as  the  appellant,  in  writing,  directs",  etc.,  a  written  precipe  is 
not  required  where  a  complete  transcript  is  desired. 

Fish  V.  Hethenngton,  645,  648  (4). 

19.  Transcript. — Precipe. — Certificate  of  Clerk. — Review. — ^Where  the 
precipe  directed  the  clerk  to  prepare  a  transcript  of  the  amended 
comjuaint,  the  cross-complaint  and  edl  pleadings  filed,  and  to  insert 
the  original  bill  of  exceptions,  and  the  clerk's  certificate,  even  if 
deemed  sufficient  for  any  purpose,  at  most  purported  to  certify 
that  the  transcript  contained  full  and  true  entries  in  the  cause  as 


required  by  the  precipe,  copies  of  the  judgment  and  motions  for 

Qings    "  '   '  ^      _     " 

precipe  nor  included  in  the  certificate,  were  no  part  of  the  record 


new  trial  and  the  nuings  thereon,  not  being  called  for  by  the 


though  copied  therein,  and  hence  no  question  was  presented  by 
alleged  error  in  overruling  the  motion  for  a  new  trial. 

Fish  V.  Hethenngton,  645,  647  (3),  648  (3). 

20.  Record. — Transcript. — Identity  of  Pleadings. — On  appeal  from 
the  judgment  of  a  circuit  court  to  which  the  cause  had  oeen  taken 
on  a  change  of  venue,  where  the  transcript  did  not  show  by  any 
caption,  statement  or  certificate  of  the  clerk  of  the  court  from 
which  the  venue  was  taken  that  the  original  pleadings  and  papers 
on  file  in  that  court  were  transferred  to  the  court  to  which  the 
venue  was  taken,  but  it  did  api>ear  from  what  purported  to  be  the 
certificate  of  such  clerk  that  a  "full,  true  and  complete  copy  of 
all  the  order  book  entries  showing  the  proceedings^'  was  trans- 
mitted  to  the  latter  court,  and  that  certun  pleadings  were  trans- 
mitted, and  the  transcript  on  appeal  bore  the  certificate  of  the 
clerk  of  the  court  from  which  the  appeal  was  taken  showing  that 
it  embraced  a  full,  true  and  correct  copy  of  all  pleadings,  papers, 
documents  and  record  filed  or  placed  on  file,  as  requested  oy  the 
precipe,  the  appellant  would  not  be  heard  to  say  that  the  pleadings 
copied  in  the  transcript  were  not  the  pleadings  on  which  the  case 
wp^  tried,  but  the  court  could  not  know  that  such  pleadings  were 
the  identical  pleadings  challenged  by  demurrer  in  the  court  from 
which  the  venue  was  taken,  and  could  not  pass  upon  assignments 
of  error  relating  to  their  sufficiency. 

Bright  Nat.  Bank  v.  HaHman,  440,  443  (1),  444  (1). 

VIII.  Assignment  of  Erbobs. 

21.  Demurrer  to  Supplemental  Complaint. — ^An  assignment  of  error 
in  overruling  a  demurrer  to  a  supplemental  complunt  presents 
no  question  for  review.  Dietrich  v.  MinaSf  333,  339  (1). 
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22.  Sufficiency. — ^An  assigzunent  of  error  **m  overruling  appellant's 
objections  and  exceptions",  is  too  indefinite  and  uncertain  to  pre- 
sent any  question.  Burger  v.  Schnaus^  614,  615  (1). 

23.  Insufficiency  of  Complaint.— TJndeir  $348  Bums  1914,  Acts  1911 
p.  415^  an  assignment  of  error  challenging  the  sufficiency  of  a  com- 
plant  IS  unavailable.  Fish  v.  Hetherington^  645,  647  (1). 

24.  Joint  Assignments. — ^A  joint  assignment  of  errors,  to  present 
any  Question,  must  be  founded  upon  a  ruline  against  all  of  the 
appellants,  and  of  which  all  of  them  have  a  right  to  complain. 

Coffin  V.  Pfau,  384,  387  (3). 

25.  Questions  Presented. — ^Assignments  of  error  that  certain  para- 
graphs of  answer  did  not  state  facts  sufficient  to  constitute  defenses 
to  tne  action  are  not  recognized  by  the  law  and  present  no  question. 

Wainwright  Trust  Co.  v.  Dulin,  200,  201  (1). 

26.  Questions  Presented. — Ruling  on  Joint  Motion. — Separate  Assign^ 
ments  of  Error. — ^Where  appellants  assigned  error  separately  on  the 
overruling  of  a  motion  wnich  the  reocfd  disdoees  was  joint,  saoh 
assignment  presented  no  question. 

PrUchard  v.  Mines,  203,  208  (5). 

27.  Revival  of  Judgment. — A  motion  for  execution  upon  a  judgment 
after  the  lapse  of  ten  years  can  not  be  made  the  basis  for  an  assign- 
ment of  errors  challenging  its  sufficiency  for  want  of  facts. 

Coffin  V.  Pfau,  384,  387  (2). 

28.  Questions  Presented. — Judgment  on  Demurrer. — ^Alleged  error  in 
rendering  judgment  ag[ainst  plaintiff  on  demurrer  presented  no 
question,  since  by  refusiiur  to  plead  further  after  the  demurrer  was 
sustained  plaintiff  invited  the  judgment,  and  in  any  event  such  is 
not  a  proi)er  assignment.     HiU  v.  Chicago,  etc.,  R.  Co.,  331,  332  (3). 

29.  Briefs. — Questions  Reviewable. — ^Where  all  the  propositions  of 
law  and  authorities  cited  bv  appellant  in  its  brief  were  under  head- 
ings of  error  directly  challenging  the  sufficiency  of  certahi  para- 
graphs of  answer,  and  neither  the  demurrer  nor  the  memorandum 
accompanying  the  same,  nor  either  the  complaint  or  answer,  were 
set  out  in  such  brief  to  support  the  remaining  assignment  aUesjng 
error  in  overruling  the  demurrer  to  appellee's  second  paragraph^ 
answer,  no  question  was  presented. 

Wainwright  Trust  Co.  v.  Ihdin,  200,  202  (2). 

IX.  Bbiefb. 

30.  Questions  Presented. — ^Where  appellant  in  the  preparation  of 
his  Drief  fails  to  comply  with  the  rules  requiring  separately  num- 
bered propositions  or  points  to  be  set  out  under  a  separate  heading 
of  each  error  relied  on,  no  question  is  presented. 

Fish  V.  HetheHngton,  645,  647  (2). 

31.  Sufficiency. — Briefs  showing  a  good  faith  effort  and  substantial 
compliance  with  Rule  22  wiU  be  considered  to  the  extent  that  the 
questions  presented  may  be  ascertained  therefrom. 

Town  of  New  Carlisle  v.   Tullar,  230,  232  (2). 

32.  Sufficiency. — ^Where  it  could  be  gathered  from  api)ellant's  brief 
that  certain  propositions  under  points  and  authorities  were  directed 
to  alleged  error  in  the  admission  of  certain  evidence,  the  brief 
was  not  so  defective  as  to  preclude  a  consideration  of  the  alleged 
error.  Ooldberger  v.  Arcadian,  etc..  Springs  Co.,  1,  2  (1). 

33.  Waiver  of  Error. — Specifications  of  error  set  out  in  the  motion 
for  a  new  tnal^  but  not  presented  by  appellant's  brief,  are  waived. 


oy  app4 
,  R.  Co. 
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X.  DiBMIBSAIi. 

34.  Moot  Qiiestiana, — Where  it  appears  that  the  oontroversy  has  been 
settled,  or  that  the  appealing  party  has  no  further  interest  therein, 
the  appeal  will  be  dismissed. 

Hammond^  etc,  R,  Co.  v.  Kaputt  543,  548  (2). 

35.  Term  Time  Appeal. — Failure  to  Perfect. — Where  no  time  was 
asked  or  g:ranted  to  appellant  by  the  tnal  oourt  in  which  to  file  his 
appeal  bond  beyond  the  term,  the  filing  of  what  puri)orted  to  be  an 
appeal  bond  in  vacation  in  the  clerk's  office  and  taking  no  further 
action  thereon  other  than  to  copy  the  same  into  the  transcript  was 
not  a  compliance  with  the  statute  in  reference  to  a  term  lime  ap- 
peal, and  the  appeal  not  having  been  thereafter  perfected  as  a 
vacation  appeal,  a  dismissal  was  required.    Disher  v.  FrerUresSt  619. 

XI.  Review. 

(A)    As  TO  Evidence. 

36.  Admission  of  Evidence. — In  an  administrator's  action  for  the 
wrongful  death  of  his  decedent,  brought  for  the  benefit  of  decedent's 
surviving  husband,  the  admission  of  testimony  by  the  husband  as 
to  the  extent  of  his  property,  though  improper,  was  not  ground  for 
review  in  the  absence  of  any  specific  objection  directing  the  atten- 
tion of  the  trial  court  to  the  infirmity  in  such  testimony. 

Chicago,  etc.,  R.  Co.  v.  Biddinger,  419,  439  (18). 

37.  Findings. — ^The  court  on  appeal  can  not  weigh  conflicting  evi« 
dence,  but,  where  the  decision  is  challenged  for  insufficiency  cl 
the  evidence,  it  will  determine  whether  there  is  any  evidence  to 
support  the  decision,  and  in  so  doing  will  consider  only  the  evi- 
dence most  favorable  to  the  appellee. 

AuUman,  etc.,  Mach.  Co.  v.  Shelly  19,  22  (1). 

38.  Findings. — ^Where  the  evidence  showed  that  six  lot  owners  who 
were  tenants  in  common  of  a  strip  back  of  their  lots  deeded  their 
interests  to  each  other  in  severalty  so  that  each  became  the  owner 
of  the  strip  adjoining  such  lot,  the  interest  of  appellees,  based  upon 
the  inchoate  right  of  their  mother,  widow  of  the  former  owner  of 
such  strip  who  conveyed  without  ms  wife  joining,  amounted  to  an 
undivided  one-third  part  in  value  of  the  undivided  one-sixth  of 
that  portion  of  the  strip  adjoining  the  particular  lot  involved,  so 
that  a  finding  that  the  appellees  were  the  owners  of  an  undivided 
one-third  interest  was  erroneous. 

Wachstetter  v.  Johnson,  659,  676  (10). 

39.  Findings. — ^Where  the  evidence  showed  that  in  an  exchange  of 
real  estate  one  of  the  parties  to  the  trade  agreed  to  execute  a 
mortgage  to  the  other  to  secure  the  latter  on  accoimt  of  aiwiiTning 
an  indebtedness  of  the  former  on  property  transferred,  upon  con- 
dition that  certain  property,  which  the  party  agreeing  to  execute 
the  mortgage  had  not  seen,  should  on  mvestigation  prove  to  be 
as  represented 'in  the  negotiations,  the  oourt  was  warranted  in 
findinjg:  that  the  promise  to  execute  the  mortgage  and  to  pay  the 
sum  secured  therebv  was  conditional  rather  uian  absolute;  and  in 
view  of  further  evidence  that  on  investigation  the  property  as  to 
which  the  representations  were  made  proved  to  be  materitJly  dif- 
ferent in  value  and  title  than  as  represented,  a  finding  of  the  non- 
existence of  a  promise  to  i>ay  was  also  warranted. 

Simmons  v.  Parker,  403,  411  (2). 

40.  Prejudicial  Error. — Incompetent  Evidence. — Incompetent  evi- 
dence on  a  material  matter  is  presumed  to  be  harmful,  unless  the 
record  shows  the  contrary. 

PitUburgh,  etc.,  R.  Co.  v.  Lamm,  389,  398  (9. 
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41.  Sufficiency. — In  an  indorsee's  aotion  on  a  promissory  note, 
defended  on  the  ground  that  plaintifF  was  not  a  good  faith  pur- 
chaser for  value  l^ore  maturity,  the  verdict,  being  supported  by 
evidence  warranting  the  inference  of  every  fact  essential  to  the 
defense,  was  conclusive. 

Bright  Nat.  Bank  v.  Hartman,  440,  451  (12). 

42.  Weight  and  Sufficiency. — ^The  court  will  not  weigh  the  evidence 
on  appeal  and  will  deem  it  sufficient  to  uphold  the  verdict  if  it 
supplies  reasonable  ground  for  inferring  tne  facts  essential  to  a 
recovery.  EUiot  v.  EUiot,  209,  214  (5). 

43.  Weight  of  Evidence. — The  court  on  appeal  can  not  weigh  the 
evidence.  POtehurgh,  etc.,  R.  Co.  v.  Kephert,  621,  ^4  (2). 

44.  Verdict. — ^Where  the  record  disclosed  that  the  verdict  was  fully 
sup]^rted  by  the  evidence,  there  was  no  error  in  overruling  the 
motion  for  a  new  trial  upon  the  ground  of  insufficient  evidence. 

Chicago,  etc,  B.  Co.  v.  Fisher,  10,  18  (6). 

(B)    As  TO  Instructions. 

45.  The  objection  that  an  instruction  is  based  upon  a  statute 
claimed  to  be  unconstitutional  is  unavailable  where  tlie  undisputed 
evidence  shows  that  the  case  involved  a  portion  of  the  statute 
which  is  not  claimed  to  be  invalid,  and  the  instruction  given  was 
applicable  to  the  evidence. 

Cole  Motor  Car  Co.  v.  Ludorff,  119,  128  (9),  129  (9). 

46.  Where  the  issues  were  drawn  and  the  case  tried  on  the  theory 
that  there  was  an  implied  warranty  of  the  goods  sold  to  def enduit, 
instructions  stating  the  law  upon  that  theory  were  not  erroneous 
and  if  plaintiff  desired  an  instruction  upon  the  written  contract 
involved,  it  should  have  requested  same. 

Western  Brass  Mfg.  Co.  v.  Haynes  Auto.  Co.,  624,  528  (3). 

47.  In  an  action  against  an  administrator  to  recover  a  claim  against 
his  decedent's  estate,  an  instruction  that  defendant  had  a  right 
to  prove  payment  without  a  formal  plea  of  payment,  but  that  the 
burden  of  proof  was  upon  him  to  prove  payment  if  he  relied  upon 
it  as  a  defense,  was  not  objectionable  on  me  ground  that  no  burden 
rested  on  defendant  until  plaintiff  had  made  proof  of  all  material 
allegations  of  the  complaint,  in  view  of  an  instruction  which  fully 
informed  the  jury  as  to  the  burden  resting  on  plaintiff. 

Elliet  V.  EUiot,  209,  212  (1). 

48.  Answers  to  Interrogatories. — The  court  on  ai>peal  can  not  sav 
that  erroneous  instructions  are  harmless  in  view  of  the  jury  s 
answers  to  interrogatories,  where  it  does  not  api)ear  that  the 
interrogatories  would  not  have  been  differently  answered  had 
proper  instructions  been  given. 

Watts  V.  Chicago,  etc.,  R.  Co.,  51,  58  (6). 

49.  Applicability  to  Evidence. — In  an  action  for  injuries  received  by 
plaintiff  who  was  struck  by  an  automobile  while  crossing  a  street, 
where  there  was  evidence  that  the  collision  occurred  about  dusk 
at  a  business  portion  of  the  city  with  which  plaintiff  was  not 
familiar,  and  where  the  operation  of  street  cars  and  traffic  made 
much  noise,  that  the  automobile  approached  without  a  light  and 
without  the  sotmdingof  the  horn,  and  that  plaintifF  was  unaware  of 
its  approach  tmtil  the  instant  it  was  upon  her,  etc.,  an  instruction 
defining  ordinary  care  and  stating  that  the  law  does  not  hold  a 
person  who  is  faced  with  a  sudden  danger  to  the  same  degree  of 
judgment  and  presence  of  mind  that  would  otherwise  be  required 
unoer  circumstances  not  indicating  sudden  peril,  was  apphcable 
to  the  evidence  and  was  properly  given. 

CoU  Motor  Car  Co.  v.  Ludorff,  119,  127  (8). 
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50.  ConflicL — ^An  instruction  that  if  defendant  violated  an  ordinance 
by  numin^  the  train  which  killed  plaintiff's  decedent  at  an  ezces- 
sive  rate  of  speed,  and  if  such  excessive  speed  was  the  proximate 
cause  of  decedent's  death,  the  verdict  should  be  for  plamtiffy  and 
one  stating  that  the  mere  running  of  a  train  in  excess  of  the  speed 
allowed  by  municipal  ordinance  is  not  actionable  negligence  in 
favor  of  a  trespasser,  and  that  if  plaintiff's  decedent  was  a  trespas- 
ser, and  the  defendant's  onlv  negligence  was  in  running  the  train 
at  a  speed  in  excess  of  that  allowed  by  ordinance,  the  verdict  should 
be  for  defendant,  were  inconsistent  with  each  other  and  the  giving 
of  same  was  error.  Watts  v.  Chicago^  etc,,  R,  Co.,  51,  53  (1). 

51.  Contradictory  Inairuction. — Damaqea, — EHements. — ^A  requested 
instruction  that  if  the  rainfall  of  itself  produced  the  injuries  com- 
plained of  the  verdict  should  be  for  defendants,  even  though  the 
alleged  obstructions  in  the  stream  existed  and  caused  the  water  to 
back  up  over  plaintiff's  lands  deeper  and  caused  it  to  remain  longer 
than  it  wouLd  have  without  the  existence  of  such  obstructions,  was 
eontradictory  within  itself  and  properly  refused,  since  the  damage 
could  not  have  been  wholly  produced  by  rainfall  if  other  causes 
caused  the  water  to  remam  longer  on  i)]aintiff's  land,  and  the 
damage  would  be  increased  by  lengthening  the  time  the  water 
stood  on  the  land.  SotUhem  R.  Co.  v.  Weid^ibrenner,  314,  320  (5). 

52.  Issues. — ^In  an  action  on  an  oral  contract,  where  defendant 
filed  a  counterclaim  for  damages,  an  instruction  that  in  case  the 
jury  found  anything  due  on  the  coimterclaim  "it  must  be  deducted 
from  the  $106  which  is  due  the  plaintiffs",  aside  from  the  fact  that 
it  was  more  or  less  vague  and  indefinite,  was  erroneous  for  the 
reason  that  under  the  issues  the  Jury  could  find  for  plaintiffs 
on  the  complaint,  and  on  the  counterclaim  for  defendant  in  an 
amount  greater  than  the  plaintiff's  daim,  in  which  event  the  latter 
amount  should  have  been  deducted  from  the  amount  found  due  on 
the  coimterclaim.  Bump  v.  McGrannahan,  136,  142  (4). 

53.  Record. — ^Where  certain  instructions  were  lost,  and  the  trial 
court  by  order  duly  entered  of  record  permitted  a  substitution  of 
such  lost  instructions,  and  no  error  or  omission  was  pointed  out 
in  the  instructions  thus  embodied  in  the  record,  the  action  of  the 
trial  court  was  not  an  abuse  of  discretion,  and  apx>ellant's  objec- 
tion Ux&t  the  instructions  are  not  all  in  the  record  can  not  prevaiL 

Watts  v.  Chicago,  etc,  R.  Co.,  51,  58  (7). 

54.  Peremptory  InstruetiorL — ^Where  appellee's  evidence  was  suffi- 
cient to  warrant  the  recovery  ^pmted  him,  and  there  was  no 
evidence  which  controverted  it  m  any  essential,  the  court  was 
fuUy  Justified  in  giving  a  peremptory  instruction  for  plaintiff. 

Colvert  V.  Hamngton,  608,  613  (7). 

55.  Questions  Reviewable. — Directing  Verdict. — Record. — A  consider- 
ation of  the  correctness  of  an  instruction  directing  a  veordict  for 
plaintiff  requires  an  examination  of  both  the  issues  and  the  evi- 
dence; hence,  the  question  of  alleged  error  in  the  giving  of  such 
an  instruction  was  not  properly  before  the  court,  where  neither 
the  evidence,  nor  the  defendant's  answer  to  the  paragraph  of  com- 
plaint on  which  the  verdict  rested,  was  in  the  record. 

Dietrich  v.  Minos,  333,  341  (5). 

56.  Refusal  to  Direct  Verdict. — In  an  action  on  an  oral  contract,  in 
which  defendant  filed  a  counterclaim  for  damages,  where  the 
evidence,  though  not  clear  or  satisfactory,  was  such  that  the  court 
could  not  say  as  a  matter  of  law  that  there  was  no  evidence  from 
which  an  imerence  of  liability  on  the  coimterclaim  could  have 
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been  reasonably  drawn  by  the  jury,  there  was  no  emx  in  refus- 
ing an  instruction  to  return  a  verdict  for  plaintiffs. 

Bump  v.  McQrannahan,  136,  143  (5). 

57.  Refusal  of  Instructions. — ^There  was  no  error  in  the  refusid  of 
instructions  requested,  but  not  applicable  to  the  case,  as  well  as 
of  one  fully  covered  by  instructions  jriven. 

Chicago,  etc.,  R.  Co.  v.  Biddinger^  419,  438  (17). 

58.  Refusal  of  Instructions. — ^Where  instructions  tendered  were  either 
incorrect  statements  of  the  law  or  were  substantially  included  in 
instructions  given,  their  refusal  was  not  error. 

Vandalia  Coal  Co.  v.  Alsoyp,  649,  658  (4). 

59.  Refusal  of  Instructions. — ^Although  a  requested  instruction  stated 
the  law  correctly,  its  refusal  was  not  reversible  error  in  view  of 
another  instruction  given  which  fully  covered  the  subject. 

Southern  R.  Co.  v.  Weidenbrenner,  314,  318  (1),  321  (1). 

60.  R^usal  of  Instructions. — Where  the  instructions  given  fully 
and  accurately  stated  the  law,  there  was  no  error  in  the  refusal 
of  requested  instructions  fully  covered  thereby  or  which  were  mis- 
statements of  the  law.     Bright  NaL  Bank  v.  Hartman^  440, 451  (1 1). 

61.  Refusal  of  Instructions. — ^A  requested  instruction  containing  aa 
assumption  not  warranted  by  the  evidence  and  also  taking  from 
the  jury  the  question  of  contributory  negligence,  where  under  the 
facts  such  question  was  not  one  of  law,  was  properlv  refused. 

Cleveland,  etc.,  R.  Co.  v.  Cloudy  256,  266  (5). 

62.  Refusal  of  Instructions. — ^There  was  no  error  in  the  refusal  of 
instructions  in  the  absence  of  evidence  in  the  record  to  justi^ 
giving  them,  nor  in  the  refusal  of  an  instruction  which,  in  so  far 
as  it  was  applicable,  was  fully  covered  by  instructions  given. 

Vandalia  R.  Co.  v.  Parker,  146,  151  (4). 

63.  Refusal  of  Instructions. — In  an  action  on  a  claim  against  a 
decedent's  estate,  there  was  no  error  in  refusing  a  requested  instruc- 
tion to  the  effect  that  admissions  made  by  decedent  prior  to  his 
death  that  he  was  indebted  to  plaintiff  would  not  in  themselves 
be  sufficient  to  prove  the  indebtedness,  in  view  of  another  instruc- 
tion which,  when  considered  with  instructions  given  on  the  subject 
of  verbal  ne^tiations  between  plaintiff  and  decedent,  fully  covered 
the  matters  included  in  the  instruction  refused. 

EUiot  V.  EUiot,  209,  213  (3). 

64.  Submitting  Interrogatories  to  Jurv. — ^An  instruction  advising  the 
jury  that  interrogatories  would  be  submitted  and  that  the  jury  might 
first  determine  its  general  verdict,  or,  if  preferable,  it  could  answer 
the  interrogatories  first,  or  that  it  could  consider  the  verdict  and 
interrogatories  at  the  same  time,  etc.,  was  harmless  in  view  of  the 
record,  although  under  §562  Bums  1914,  §536  R.  S.  1881,  there  is 
no  necessity  for  answering  interrogatories  where  no  general  verdict 
is  reached.  Soutfymi  R.  Co.  v.  Weidenhrenner,  314,  321  (7). 

(C)    As  TO  Plbadinqs. 

65.  Theory  of  Complaint. — ^Where  the  predominating  theory  of  a 
complaint  is  uncertain,  the  court  on  appeal  will  follow  the  theory 
adopted  in  the  trial  court.  I 

Pittsburgh,  etc.,  R.  Co.  v.  Lamm,  389,  395  (5). 

66.  Demurrer  to  Complaint. — Action  Prematurely  Brought. — The  sus- 
taining of  a  demurrer  to  a  complaint  was  not  error,  where  it  affirm- 
atively appeared  that  the  action  was  prematurely  commenced. 

Simmons  v.  Parker,  403,  406  (1). 
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67.  Demurrer  to  ComplainL — ItuufficierU  J&femorafuliim.-- Although 
the  memorandum  aooompauying  a  demurrer  may  be  insufficient  to 
present  the  defect  in  a  oomplamt,  the  court  on  appeal  is  not  pre- 
cluded from  deciding  the  question  where  it  is  presented  by  the  ex- 
ceptions to  the  conclusions  of  law. 

Miami  County  Bank  v.  State,  ex  rel.,  628,  633  (6). 

68.  Motion  for  Judgment, — ^Where  the  complaint  stated  a  cause  of 
action  and  a  reply  to  the  answer  was  sufficient  to  avoid  the  answer, 
ihe  court  properly  overruled  defendant's  motion  for  judgment  on 
the  pleadings  non  obstante  veredicto. 

Vandalia  Coal  Co.  v.  Alsopp,  649,  658  (3). 

69.  Questions  Reviewable. — Ruiinq  on  Demurrer, — Record, — No  ques- 
tion is  presented  on  the  overruling  of  a  demurrer  where  such  de- 
murrer 18  not  in  the  record.  Dietrich  v.  Minas,  333,  341  (4). 

70.  Record, — Ruling  on  Demurrer, — Waiver  of  Error, — ^Alleged  error 
in  overruling  a  demurrer  is  waived  by  api>eUant's  failure  to  set  out 
1^  demurrer  or  the  substance  of  the  same,  and  by  failing  to  set 
out  any  memoranda  of  objections  to  the  complaint. 

Miami  County  Bank  v.  StaU,  ex  reL,  360,  366  (1). 

71.  Ruling  on  Demurrers, — Demurrers  Unaccompanied  hy  Memor- 
anda,— ^Alleged  error  in  sustaining  demurrers  to  certain  paragraphs 
of  answer  on  the  ground  that  such  demurrers  were  not  aocompamed 
by  memoranda  of  defects  as  required  by  |§344,  348  Bums  1914, 
Acts  1911  p.  415,  was  unavailable  in  view  of  ttie  fact  that  the  rulings 
were  right  on  the  merits.  Parker  v.  Hickman,  152,  158  (3). 

72.  Ruling  on  Demurrer, — Failure  to  File  Memorandum  of  Defects, — 
The  failure  to  file  a  memorandum  of  defects  with  the  demurrer  to 
a  complaint,  does  not  of  itself  operate  to  make  the  ruling  of  the 
trial  court  in  sustaining  such  demurrer  erroneous,  since  on  appeal 
the  court  may  look  beyond  a  memorandum  in  order  to  uphold  the 
sustaining  of  a  demurrer.  Laufer  v.  Laufer,  508,  510  (1). 

73.  Questions  Presented. — Rulings  on  Demurrers, — Demurrers  Un^ 
accompanied  hy  Memoranda, — ^While  the  court  on  appeal  may  look 
beyond  the  memorandum  of  defects  accompanying  a  demurrer  for 
the  purpose  of  sustaining  the  ruling  of  the  tzifJoourt  sustaining 
such  demurrer,  where  a  deinurrer  is  overruled,  and  no  memorandum 
of  defects  was  filed  therewith,  the  ruling  presents  no  question  on 
appeal.  Parker  v.  Hickman,  152,  158  (4). 

(D)  Discretion  of  Coubt. 

74.  Refusal  to  Strike  Out  Answer. — ^The  overruling  of  a  motion  to 
strike  out  certain  paragraphs  of  answer  was  not  error,  where  under 
the  facts  shown  leave  to  nle  such  i)aragraphs  was  a  matter  within 
the  sound  discretion  of  the  court.  Roder  v.  Niles,  4,  6  (1). 

(E)  Vbbdict,  Findings  and  Answbbs  to  Intebbooatobies. 

75.  Verdict.— Condusiveness, — ^Where  different  inferences  may  be 
reasonably  drawn  from  the  evidence  and  the  jury  has  drawn  the 
inferences  necessary  to  support  the  verdict,  the  judgment  will  not 
be  reversed  on  the  grouna  of  insufficient  evidence. 

Bright  Nat,  Bank  v.  Hartman,  440,  452  (13). 

76.  Issues  of  Facts, — ConfUctinf  Affidaivits, — Condusivmess  of  Find- 
**!;?• — ^  *®^®  ^'  '*®*  determmed  by  the  trial  court  on  confficting 
affidavits  is  conclusive  on  appeal.     Craig  v.  Norwood,  104, 110  (7). 
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77.  Candusiveness. — Spedal  findings  of  faot  will  not  be  set  aside 
on  the  ground  of  the  insaffidenoy  of  ^  the  evidence  where  there 
is  some  evidence  to  sustain  them,  and  in  the  absence  of  anything 
to  G^ow  that  the  court  made  a  mistake  in  arriving  at  the  result. 

Qoldherger  v.  Goldberger,  31. 

78.  Answers  to  IrUerrogcUorUs, — Scope  of  Review. — In  reviewing  the 
ruling  on  a  motion  for  judgment  on  the  jury's  answers  tointerrogi 
atones  the  court  on  apx>eal  will  consider  only  the  genersd  verdict, 
the  interrogatories  and  answers  thereto,  ajid  the  pleadings. 

Morriseey  v.  Cleveland,  eU.^  B.  Co.,  90,  99  (4). 

79.  Queeiiona  Preeerded, — Anawen  to  Interroqatoriee, — Scope  oj 
Review. — ^The  court  on  appeal  in  reviewing  tne  overruling  of  a 
motion  for  judgment  on  the  jiuy's  answers  to  interrogatories,  can 
consider  onf^r  the  issues,  the  general  verdict  and  the  answers  to  the 
interrogatories.  Cole  Motor  Car  Co.  v.  Ludorff,  119,  122  (1). 

80.  Answers  to  Interrogatories. — Presumption  Favoring  Verdict, — 
On  appeal  from  a  judgment  for  defendant  on  the  jury's  answers  to 
interrogatories  notwithstanding  a  general  verdict  for  plaintiff  in 
an  action  for  the  death  of  plaintiff's  decedent  at  a  railroad  crossing, 
the  court  must  assume  in  favor  of  the  general  verdict  that  decedent 
looked  for  an  approaching  train. 

B(Ucer  v.  BaUimore,  etc.,  R.  Co.,  454,  460  (3). 

81.  Judgment  on  Answers  to  Interrogaiaries. — In  determining  the 
correctness  of  the  trial  court's  ruling  sustaining  a  motion  for 
judgment  on  the  jurv's  answers  to  interrogatories  notwithstanding 
the  general  verdict  for  plaintiff,  the  court  on  appeal  will  not  look 
to  the  evidence  actually  given  in  the  case,  but  wul  search  the  plead- 
ings to  see  if  hj  any  evidence  possible  under  the  issues  such  answers 
can  be  recouped  with  the  general  verdict,  and  every  possible 
reasonable  inference  and  presumption  dedudble  firom  evidence 
which  might  have  been  admitted  in  support  of  such  verdict  will 
be  indulged  in  its  favor. 

Baker  v.  BaUimore,  etc.,  R.  Co.,  454,  456  (1). 

82.  Interrogatories  to  Jury. — ^An  interrogatory  submitted  to  the 
jury  asking  "if  plaintiff  had  looked  with  reasonable  care  could  she 
have  seen  the  automobile  which  struck  her  while  it  was  traveling 
a  space  of  more  than  one  square  before  it  struck  her,"  was  not 
objectionable  as  calling  for  the  ultimate  conclusion  of  the  jury  as 
to  whether  plaintiff  under  all  the  facts  and  circumstances  of  the 
case  exercised  ordinary  care  for  her  own  safety,  though  it  was 
p^haps  objectionable  m  that  it  involved  the  application  of  a  legal 
principle  to  determine  whether  if  plaintiff  had  'looked  with  reason- 
able care,"  she  could  have  seen  the  approaching  automobile. 

Cole  Motor  Car  Co.  v.  Ludorff,  119,  123  (4). 

(F)    Habmlbss  Ebbob. 

83.  Admission  of  Evidence. — ^There  was  no  error  in  the  admission  of 
certain  parol  evidence,  where  it  appears  that  such  evidence  was 
covered  oy  documentary  evidence  admitted  without  objection. 

Wachstetter  v.  Johnson,  659,  677  (11). 

84.  Admission  of  Evidence. — ^Error,  Sf  any,  in  admitting  in  evidence 
certain  telegrams  in  support  of  a  motion  to  strike  out  an  affidavit 
denying  notice  of  the  taking  of  a  certain  deposition  offered  in  evi« 
dence,  was  cured  by  the  overruling  of  such  motion. 

Voorhees  v.  Cragun,  690,  702  (9). 
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35.  Instructions, — ^Where  no  damages  were  allowed  on  appellee's 
cross-complaint,  error,  if  any,  in  instructions  given  upon  the  ques- 
tion of  damages  claimed  in  such  cross-complaint  was  harmless. 

Western  Brass  Mfg.  Co.  v.  Haynes  Auto.  Co.,  524,  529  (4). 

36.  Instructions. — Instructions  given,  and  objected  to,  on  the 
ground  that  they  were  not  applicable  to  the  evidence  under  the 
issues,  afforded  appellant  no  reason  to  complain,  where  it  appeared 
they  required  more  from  appellee  than  was  necessary  to  support 
his  case,  and  were  more  favorable  to  appellant  thim  it  was  entitled 
to.  Pittsburgh,  etc.,  R.  Co.  v.  EUis,  172,  177  (2). 

87.  Instructions. — ^While  the  practice  of  reading  the  complaint  to 
the  jury  instead  of  stating  the  issues  and  theory  of  the  complaint 
is  subject  to  criticism,  such  action  does  not  constitute  reversible 
enroir,  and  especially  where  it  appears  that  the  court  in  another 
instruction  told  the  jury  that  the  complaint  is  not  evidence  and 
that  the  jury  should  not  be  influenced  in  any  maimer  by  l^e  state- 
ments therem  contained. 

Chicago,  etc.,  R.  Co.  v.  Biddinger,  419,  432  (10). 

88.  Refusal  of  Instructions. — The  refusal  of  an  instruction  giving  a 
substantially  correct  definition  of  a  watercourse  was  harmless, 
where  there  was  no  dispute  about  the  stream  involved  being  a 
watercourse.  Southern  R.  Co.  v.  Weidenbrenner,  314,  319  (4). 

89.  Interrogatories  to  Jury. — Concealed  Assumption  of  Fact. — In  an 
action  against  a  railroad  company  for  the  death  of  plaintiff's 
decedent  in  a  crossing  accident,  interrogatories  to  the  jury  asking 
how  far  plaintiff's  decedent  could  have  seen  the  train  which  struck 
her,  when  she  was  certain  distances  from  the  track,  had  she  looked 
in  the  direction  from  which  the  train  was  coming,  improperly  con- 
tained a  concealed  assumption  that  the  train  which  struck  decedent 
was  within  her  range  of  vision,  but  the  error  was  hannless  in  view 
of  the  fact  that  the  trial  court  ignored  the  assumption  and  gave 
to  the  answers  a  construction  as  favorable  to  the  general  veraict 
as  any  fair  interprotation  <3i  such  interrogatories  permitted. 

Baker  v.  Baltimore,  etc,  R.  Co.,  454,  459  (2). 

90.  Ruling  on  Demurrer. — The  sustaining  of  a  demurrer  to  a  para- 
graph of  answer  alleging  infirmities  in  a  note  that  had  been  trans- 
ferred by  indorsement  before  maturity,  was  harmless  even  though 
such  answer  may  have  sufficiently  alleged  notice  on  the  part  of 
the  transferee,  where  there  was  another  good  paragraph  covering 
the  same  fact  and  imder  which  evidence  was  admissiDle  without 
imposing  any  additional  burden  on  defendant. 

Parker  v.  Hickman,  152,  157  (2). 

91.  Supplemental  Complaint. — Demurrer. — Even  if  the  action  of  the 
trial  court  in  permitting  the  filing  of  a  supplemental  complaint, 
and  in  overruling  a  demurrer  thereto,  was  erroneous,  it  was  narm- 
less  in  view  of  the  fact  that  verdict  and  judgment  were  upon  a 
second  or  additional  paragraph  of  complaint. 

Dietrich  v.  Minos,  333,  339  (2). 

92.  Variance. — In  an  action  on  the  bond  of  a  contractor  by  one 
claiming  to  be  an  assignee  of  claims  for  labor  and  material,  where 
the  evidence  showed  that  plaintiff  was  not  an  assignee  but  that 
the  indebtedness  was  due  plaintiff  through  a  direct  arrangement 
between  plaintiff  and  defendant,  the  variance  between  the  plead- 
ing and  proof  was  immaterial  in  view  of  a  showing  that  a  right 
result  was  reached,  and  the  complaint  was  deemed  amended  to 
conform  to  the  proof. 

Title  Guaranty,  etc.,  Co.  v.  StaU,  ex  rel.,  268,  290  (9),  294  (9). 
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(Q)    Ebbob  Waitbd. 

93.  Waiver  of  Error. — Brisfs, — Alleged  error  is  waived  by  appellant's 
failure  to  present  same  in  its  bri^ 

Bright  Nat.  Bank  v.  HaHman,  440,  446  (3). 

94.  Waiver  of  Error. — ^Alleged  error  in  the  exclusion  of  testimony  is 
waived  by  failure  of  appdlant's  brief  to  disclose  the  place  in  the 
transcript  where  the  action  complained  of  may  be  found,  and  also 
by  appellant's  failure  to  direct  any  of  the  points  and  authorities  to 
such  alleged  error.  SmUh  v.  Toth,  42,  50  (6). 

XII.  Dbtbbmination  and  Disposition  of  Cause. 

(A)  Decision  in  Genebal. 

95.  ConstitiUional  Questions. — Determination  of  Cause  on  Merits. — 
Where  the  merits  of  a  cause  may  be  passed  on  without  deciding  a 
constitutional  question  the  courts  do  so. 

CoU  Motor  Car  Co.  v.  Ludorff^  119, 129  (12). 

(B)  Affibmance. 

96.  Stay  of  Proceedings. — ^The  court  on  appeal  indulges  the  presumi>- 
tion  that  the  trial  court's  action  in  renising  to  stay  proceedings 
until  payment  of  the  costs  of  prior  suits  was  proper,  and  will  not 
reverse  the  judgment  on  the  ground  that  such  action  was  an  abuse 
of  discretion  unless  such  an  abuse  is  dearly  and  unequivocally 
shown.  Craig  v.  Norwood,  104,  110  (6). 

97.  Amendmenis  Pending  Trial. — ^A  judgment  on  a  verdict  directed 
on  a  second  or  additional  i)aragraph  of  complaint,  which  plaintiff 
was  permitted  to  file  at  the  close  of  the  evidence,  will  not  be  re- 
versed for  alleged  error  in  allowing  such  amendment,  where  the 
record  discloses  that  defendant  merely  objected  and  made  no  show- 
ing that  he  was  prejudiced  thereby,  since  it  must  be  presumed 
that  the  amendment  was  i)ennittea  to  conform  to  the  evidence. 

Dietrich  v.  Minas,  333,  339  (3). 

(C)  Rbvebsal. 

98.  Findings. — Where  the  evidence  in  a  partition  suit  did  not  sup- 
port a  finding  of  the  trial  court  as  to  certain  interests  in  a  portion 
of  the  real  estate  involved,  the  conclusion  of  law  based  on  such 
finding  was  erroneous  and  necessitated  a  reversal. 

Wachsteiter  v.  Johnson,  680. 

99.  Unliquidated  Damages. — ^Where  the  damages  sought  to  be  re- 
covered are  unliquidated,  the  court  on  appeal  can  not  sustain  the 
judgment,  in  view  of  improi)er  evidence  on  the  question  of  dam- 
ages, since  to  do  so  would  be  to  assess  the  damages  and  is  beyond 
the  province  of  the  court. 

Pittsburgh,  etc.,  R.  Co.  v.  Lamm,  389,  399  (10). 

(D)  Obdebing  New  Tbial. 

100.  New  Trial. — ^Although  there  is  no  motion  for  a  new  trial  in  the 
record,  the  court  on  appeal  will  order  a  new  trial  if  it  appears  that 
the  ends  of  justice  will  thereby  be  best  subserved. 

Morrissey  v.  Cleveland,  etc.,  R.  Co.,  90,  101  (7). 

APPELLATE  COURT— 

Can  not  weigh  the  evidence,  see  Appeal  43. 

The,  does  not  have  jurisdiction  to  dispose  of  a  case  in  which  a  con- 
stitutional question  is  properly  raised  and  presented,  see  Coubts  2. 

Vol.  61—46 
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Although  a  cause  in  the,  involves  questions  as  to  which  there  is  apparent 
conflict  in  the  decided  oases  of  the  Supreme  Ck>urt,  where  tne  prin- 
ciple on  which  the  opinion  must  be  based  has  been  gfiven  recogmtion 
in  both  the  earlier  and  later  of  these  decisions  as  well  as  in  those 
of  the  United  States  Supreme  Court,  the  Appellate  Coxxrt  may 
follow  those  cases  which  it  may  deem  to  be  supported  by  the  better 
reason  and  authority,  see  Coubts  1. 

ASSIGNMENTS— 

See  MoRTOAGES  1,  2. 

Action  an, — ^Where  the  bond  of  a  contractor  for  the  construction  of  a 
public  highway  was  conditioned  for  the  payment  of  all  debts  in- 
curred in  the  prosecution  of  the  work,  including  labor  and  materials 
furnished,  a  oank,  claiming  to  be  the  assignee  of  the  claims  of 
laborers  and  materialmen,  was  authorized,  if  its  position  was  really 
that  of  an  assignee,  to  maintain  an  action  by  virtue  of  such  sale 
and  assignment  against  the  surety  on  the  contractor's  bond,  in 
case  of  default  in  payment,  in  the  absence  of  anything  in  the  con- 
tract of  assignment  precluding  the  right  to  maintain  such  action. 

TiOe  Guaranty,  etc,,  Co.  v.  StaU,  ex  rel,  268,  272  (1). 

ASSIGNMENT  OF  ERRORS— 

See  Appeal  21-29. 

When  too  indefinite  and  uncertain  to  present  any  question,  see 
Appeal  22. 

ASSUMPTION  OF  RISK— 

See  Mastbb  and  Sebvant  3,  7. 

ATTORNEY  AND  CLIENT— 

Attorney's  fees,  see  Partition  1. 

1.  Attomey*8  Lien. — Protection  hy  Courts, — Settlement  Between 
Parties, — tHsmieaal  of  Appeal. — ^Where  attorneys  for  plaintiff  in 
an  action  for  i)er8onal  injuries  filed  a  lien  on  the  judgment  obtained 
for  him,  from  which  judgment  defendant  appealed,  and  while  the 
appeal  was  pending  defendant  settled  with  plaintiff  in  full  without 
the  knowledge  or  consent  of  his  attorneys,  a  dismissal  of  defend- 
ant's appeal  was  required  in  order  to  preserve  the  lien  rights  of 
plaintiff's  attomesrs  as  against  defendant,  since  the  settlement  was 
a  constructive  fraud  on  plaintiff's  attorneys,  which  the  court  oould 
not  aid  by  a  possible  reversal  of  the  judgment. 

Hammond,  etc.,  R.  Co.  v.  Kaput,  543,  551  (6). 

2.  Compensation  of  Attorney. — Settlement  with  Client. — Riqhts  of 
Attorney. — The  settlement  of  a  case  between  plaintiff  and  defend- 
ant made  after  a  judgment  has  been  rendered  for  plaintiff  and  with- 
out the  knowledge  or  consent  of  plaintiff's  attorneys,  who  have 
taken  a  lien  of  record  for  their  fee,  is  a  constructive  fraud  on  such 
attorneys,  and  they  mav  assert  and  enforce  their  interest  in  the 
judgment  regardless  of  the  settlement. 

Hammond,  etc.,  R.  Co.  v.  Kaput,  543,  550  (5). 

3.  Compensation  of  Attorney. — Equitable  Lien. — Where  a  fund  has 
been  secured  to  the  client  by  the  efforts  of  his  attorney,  and  the 
compensation  of  the  attorney  is  either  expressly  or  impliedly  such 
a  charge  against  the  fund  as  to  amount  to  an  assignment  of  some 
part  thereof,  equity  will  aid  the  attorney  in  the  enrorcement  of  his 
claim.  Hammond,  etc,,  R,  Co.  v.  Kaput^  543,  549  (4). 
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AUTHORITY— 

To  oonduot  business,  see  Licbnsbs  1. 

AUTOMOBILE— 

Driving,  see  NBOuaBNCB  8,  9. 
See  Nbougbncb  2-5. 

BANKS  AND  BANKING— 

1.  Deposits. — PaymerU. — Notice. — ^Where  plaintiff,  who  was  in- 
duced through  fraud  to  purchase  stock  in  an  oil  company,  paid  for 
same  by  check  drawn  on  his  general  deposit  in  defendant  bcmk,  and 
the  seller,  after  depositing  the  check  to  his  account,  drew  part  of 
the  funds  and  had  the  bank  certify  a  check  for  the  remainder,  the 
bank  was  not  liable  to  plaintiff  for  having  honored  the  seller's 
check  after  notice  from  plaintiff  not  to  do  so,  since  in  the  absence  of 
a  prior  rescission  of  the  stock  transaction,  the  title  to  the  check 
given  by  plaintiff  and  the  proceeds  thereof  passed  to  the  seller  and 
under  the  circumstances  tne  bank  would  have  been  liable  to  him 
in  case  of  its  refusal  to  honor  his  check. 

Barnard  v.  First  Nat.  Bank,  634,  636  (2). 

2.  Trust  Funds. — Action  on  Bond. — Liability  of  Bank. — ^Where  a 
bank  permitted  an  administrator  to  deposit  funds  of  the  estate 
to  his  individual  account^  and  to  check  against  such  funds  while 
Imowine  that  he  was  misapplying  them,  liability  could  not  be 
enforced  against  it  in  an  action  on  the  bond  of  the  administrator 
which  it  did  not  execute,  since  its  liability  was  not  ex  contractu. 
but  was  that  of  a  co-trustee  ex  nudeficiOf  by  reason  of  its  wrongful 
dealing  with  such  trust  fund. 

Miami  County  Bank  v.  State,  ex  reL,  360,  373  (5). 

3.  Trust  Funds. — Knowledge  of  Character  of  Funds. — Liability  of 
Bank. — ^The  fact  that  a  bank  has  knowledge  that  funds  deposited 
are  trust  fimds  is  an  important  circumstance  which  calls  for  caution 
in  dealing  with  and  honoring  checks  upon  such  deposit,  though  such 
knowledge  is  not  sufficient  m  and  of  itself  to  create  liability  or  to 
cause  the  bank  to  require  the  depositor  to  place  such  funds  in  an 
account  separate  and  apart  from  his  individual  account. 

Miami  County  Bank  v.  State,  ex  rd.,  360,  369  (3). 

4.  Trust  Funds. — Liability  of  Bank. — ^A  person  having  charge  of 
trust  funds  may  deposit  them  in  a  bank  to  the  credit  of  nis  personal 
account  and  check  them  out  in  the  usual  course  of  business,  and 
tiie  bank,  though  Imowing  the  character  of  the  funds,  is  not  thereby 
made  liable  to  the  beneficiary  or  actual  owner  in  the  absence  of 
knowledge  that  the  depositor  is  misappropriating  such  funds;  but 
if,  with  koowledge  of  tne  character  of  the  fundcL  the  bank  applies 
them  to  the  payment  of  the  i)ersonal  debt  of  tne  depositor  to  it, 
or  knowingly  accepts  payment  out  of  such  funds,  or  knowingly 
assists  or  permits  the  depositor  to  misuse  or  misapply  the  funds, 
it  may  be  neld  liable  therefor  to  the  beneficial  or  actual  owner. 

Miami  County  Bank  v.  StaJte,  ex  reL,  360,  368  (2). 

BILLS  AND  NOTES— 

1.  Action. — Notice. — ^The  mere  endorsement  of  a  note  without 
recourse  is  not  <^  itself  sufficient  to  put  the  purchaser  on  inquiry. 

CoheH  V.  Harnngton,  608,  611  (4). 

2.  Action. — Burden  of  Proof. — In  an  action  on  a  note,  defended  on 
the  ground  of  want  of  consideration,  and  that  plaintiff  was  not  a 
bona  fide  holder  without  notice,  the  burden  was  on  defenduit  to 
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make  out  his  defense  after  plaintiff  had  Droduoed  in  evidence  the 
written  instruments  involved  and  a  stipulation  as  to  the  amount  of 
attorney  fees  in  the  event  of  a  recovery. 

ColveH  V.  HamngUm,  608,  610  (2). 

3.  Actioru — Issttea, — Evidence, — Tcus  Schedule. — In  an  action  on  a 
note,  where  one  of  the  issues  raised  was  as  to  whether  plaintiff  was 
the  real  party  in  interest,  and  there  was  evidence  to  show  that 
plaintiff  purchased  the  note  for  full  value  before  the  commencement 
of  the  action,  the  tax  schedule  of  plaintiff  introduced  in  evidence 
whi<dL  failed  to  show  the  listing  of  the  note  in  question  for  taxation* 
constituted  competent  evidence  against  him  proper  to  be  considered 
upon  such  issue,  requiring  the  court  to  submit  such  issue  to  the 
jiuy,  and  its  failure  to  do  so  constituted  reversible  error. 

Parker  v.  Hickman,  152,  161  (8),  163  (8). 

4.  Action  by  Indoreee.— -Sufficiency  of  Evidence. — Notice. — ^Notice  to 
an  indorsee  of  a  promissory  note  of  facts  or  circumstances  to  put 
him  on  inquiry  may  be  shown  by  a  fair  preponderance  of  the  evi- 
dence beanng  on  such  issue. 

Bright  Nat  Bank  v.  Hartman,  440,  449  (10). 

6.  Action  hy  Transferee. — Knowledge  of  Infirmiiiee. — Answers. — 
Sufficiency. — In  an  action  on  a  note  governed  by  the  law  merchant 
and  transferred  by  indorsement  before  due,  answers  alleging  de- 
fenses in  favor  of  the  maker  against  the  original  payee,  but  not 
alleging  an^r  notice  or  knowledge  thereof  on  the  part  of  such  trans- 
feree, were  insufficient  to  withstand  a  demurrer. 

Parker  v.  Hickman^  152,  157  (1). 

6.  AUeratum. — Implied  Aulhoritv.—fThQ  authority  of  a  payee  to 
fill  blank  spaces  in  a  note  may  be  implied  from  circumstimces  and 
from  facts  proved. 

John  Kindler  Co.  v.  First  Nat.  Bank,  79,  89  (7). 

7.  Alteration. — AvlhorUy  of  Payee. — Rate  of  Interest. — ^The  pavee  of 
a  promissory  note  may  change  the  interest  rate  as  expressed  tnerein 
to  make  the  note  conform  to  what  the  parties  agreed  or  intended  it 
should  have  been,  and  such  change  will  not  amount  to  a  material 
alteration.  John  Kindler  Co.  v.  First  Nat.  Bank,  79,  86  (3). 

8.  Alteration. — Inserting  Rate  of  Interest. — Effect. — ^In  view  of  the 
fact  that  under  §7952  Bums  1914,  §5200  R.  S.  1881,  a  note  with- 
out stipulation  as  to  interest  would  draw  interest  at  six  per  cent, 
from  maturity,  the  act  of  the  payee  in  filling  blank  spaces  therein 
to  show  that  the  note  bears  interest  at  such  rate  from  maturity 
can  not  be  deemed  a  material  alteration. 

John  Kindler  Co.  v.  First  Nat.  Bank,  79,  86  (4). 

9.  AUeraiion. — Evidence. — Implied  Authority. — In  an  action  on  a 
note,  claimed  by  defendant  to  have  been  altered  by  inserting  the 
place  of  paymeqt  and  the  rate  and  time  of  commencement  of  in- 
terest, evidence  showing  that  during  a  long  course  of  dealing  with 
payee  the  defendant  of  the  executed  notes  containing  blanks  with 
reference  to  such  provisions  which  blanks  were  later  filled  by  pa3ree, 
and  that  as  such  notes  matured  the  defendant  paid  them  without 
objection^  etc.,  warranted  the  jury  in  finding  tnat  the  payee  had 
at  least  implied  authority  to  fill  such  blanks  in  the  note  sued  on* 

John  Kindler  Co.  v.  First  Nat.  Bank,  79,  87  (6). 

10.  Alteration. — Bona  Fide  Purchaser. — Evidence. — Verdict. — Cofy* 
dusiveness. — The  fact  that  the  place  of  payment,  the  rate  of  inter- 
est, and  the  time  of  the  commencement  of  interest,  are  written  in 
a  note  in  different  himdwriting  than  that  of  the  other  written  por- 
tions thereof,  does  not  as  a  matter  of  law  put  a  purchaser  thereof 
on  inquiry  as  to  whether  it  has  been  altered;  hence  where  there 
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was  evidence  to  show  that  after  the  execution  and  delivery  of  a 
note  blank  spaces  therein  were  filled  by  the  payee's  agent  pursu- 
ant to  a  general  understanding  with  tne  marker,  though  without 
the  latter's  specific  knowledge,  so  as  to  show  the  place  of  payment, 
the  rate  and  time  for  commencement  of  interest,  after  which 
through  a  series  of  indorsements  it  reached  plaintiff  as  a  purchaser 
for  value,  a  verdict  for  plaintiff  was  conclusive  as  against  the  ob- 
jection that  plaintiff  was  not  a  bona  fide  purchaser  without  notice. 

John  Kindler  Co,  v.  First  Nat,  Bank,  79,  82  (2). 

11.  Bona  Fide  Purchaser. — Notice. — ^The  mere  fact  that  the  endorsee 
of  a  note  objected  to  endorsement  without  recourse  until  he 
learned  that  uie  maker  was  perfectly  solvent  does  not  show  that 
he  had  constructive  notice  of  any  defect  in  the  indorser's  title. 

Coh-eH  V.  Harrthgton,  608,612  (5). 

12.  Bona  Fide  Purchaser. — Suspicion. — Circumstances  calculated  to 
awaken  suspicion  merely  are  not  sufficient  to  show  that  the  pur- 
chaser of  a  note  was  not  a  bona  fide  purchaser  without  notice,  but 
they  must  be  such  as  to  irresistibly  lead  to  the  conclusion  that  he 
had  notice.  Colvert  v.  Harrington,  608,  613  (6). 

13.  Burden  of  Proof. — Fraud  or  Illegality. — ^Where  fraud  or  illegality 
in  the  execution  or  procurement  of  a  note  is  set  up  as  a  defense  to 
the  suit  of  an  indorsee,  the  burden  is  on  the  plaintiff  to  show  his 
protection  from  such  defense  as  a  good  faith  purchaser  for  value 
before  maturity  of  the  note. 

Bright  Nat.  Bank  v.  HaHman,  440,  448  (8). 

14.  Burden  of  Proof. — Consideration. — ^Where  want  of  consideration 
is  pleaded  by  the  maker  of  a  promissory  note  as  a  defense  to  the 
suit  of  an  indorsee  of  such  note,  the  burden  is  on  the  defendant  to 
prove  such  defense  by  a  fair  preponderance  of  the  evidence  bearing 
on  that  question.  Bright  Nat.  Bank  v.  Hartman,  440,  448  (7). 

15.  Defenses. — Want  of  Consideration. — ^Evidence  to  establish  a 
defense  of  want  of  consideration  is  irrelevant  as  to  the  indorsees 
of  a  note,  unless  it  is  made  to  appear  that  they  had  notice,  or  notice 
of  facts  sufficient  to  place  them  on  inquiry. 

ColveH  V.  Harrington,  608,  610  (3) 

16.  Defenses. — Pleading. — Non  Est  Factum. — In  an  action  by  the 
endorsee  of  a  note,  an  answer  in  general  denial,  and  a  speciid 

Earagraph  to  the  effect  that  defendants  executed  a  note  to  payee, 
ut  that  when  delivered  it  did  not  contain  certain  words,  that  such 
note  was  subsequently  changed  by  the  addition  of  such  words  with- 
out the  knowledge  or  consent  of  defendants,  and  that  defendants 
paid  the  payee  without  knowledge  that  the  note  had  been  changed 
or  transferred,  each  being  verified,  had  the  force  of  a  plea  of  non 
est  factum.  John  Kindler  Co.  v.  First  Nat.  Bank,  79,  81  (1). 

17.  Indorsement. — Rights  of  Purchasers. — Though  a  good  faith  pur- 
chaser for  value  before  maturity  of  a  n^otiable  promissory  note, 
fair  and  regrular  on  its  face,  payable  at  a  bank  in  this  State,  is  pro- 
tected from  defenses  that  might  be  available  against  the  original 
pavee,  one  dealing  in  commercial  paper  is  required  to  use  reason- 
able diligence  and  to  take  cognizance  of  any  fact  or  circumstance 
that  is  reasonably  calculated  to  excite  the  suspicion  of  a  reasonably 
cautious  person,  and  if  the  facts  or  circumstances  are  such  as  to 
put  a  reasonably  cautious  person  on  inquiry,  he  can  not  refrain 
from  such  inquiry  and  occupy  the  position  of  a  good  faith  purchaser. 

Bright  Nat.  Bank  v.  Hartman,  440,  449  (9). 

18.  Transfer  Before  Maturity. — Inquiry  as  to  Defenses. — Evidence. — 
Evidence  merely  showing  that  the  purchaser  before  maturity  of  a 
note  governed  by  the  law  merchant  knew  the  business  in  which  the 
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payee  was  engaged  and  that  it  received  paper  in  payment  for  horses, 
and  that  a  warranty  accompanied  each  horse  sold,  was  insufficient 
to  awaken  suspicion  that  tnere  was  likely  to  be  a  defense  to  the 
payment  of  such  note,  based  upon  the  fact  that  it  was  given  in 

Eayment  for  a  horse  which  failea  to  comply  with  a  warranty  as  to 
is  breeding  qualities.  Parker  v.  Hickrrum,  152,  160  (7). 

19.  Transfer  B^ore  MaiurUy, — Knowledge  of  Infirmities. — DtUy  to 
Inquire, — ^Where  the  holder  of  a  negotiable  paper  governed  by  the 
law  merchant  becomes  possessed  of  the  same  in  due  course  of  bus- 
ness  before  maturity,  for  a  valuable  consideration  without  knowl- 
edge or  notice  of  any  infirmity  therein  as  between  antecedent 
pajrties,  he  holds  it  free  from  defenses,  unless  there  are  circum- 
stance which  excite  suspicion,  in  which  event  it  becomes  his  duty 
to  make  inquiry,  and  failure  to  do  so  prevents  his  occupying  the 
attitude  of  a  good  faith  purchaser. 

Poker  V.  Hickman,  152,  159  (6). 

BOARD  OF  COMMISSIONERS— 

Power  of,  see  Highways  3. 

BOARD  OF  HEALTH— 

Contract  with  secretary  of  the  board  of  town  trustees  to  care  for  small- 
pox patients  during  an  emergency  was  not  a  criminal  offense,  see 
Municipal  Cobporations  1,  3. 

BOARD  OF  MANAGERS- 
SCO  COBPOBATIONS  3-5. 

BONA  FIDE  PURCHASER— 

See  Bills  and  Notes  10-12:  Husband  and  Wifb  6* 

BONDS— 

Of  contractors,  see  HioHWAirs  2-4. 

1.  Action, — Parties, — Complaint, — In  an  action  on  a  bond,  where 
the  complaint  discloses  that  plaintiffs  were  joint  obligees  under  it, 
and  also  alleged  that  the  payment  for  which  recovery  was  sought 
had  been  made  by  one  only  of  such  obligees,  the  objection  that  he 
alone  should  have  sued  should  have  been  presented  by  demurrer 
to  the  complaint  for  insufficiency  of  facts. 

Pritchard  v.  Mines,  203,  207  (3). 

2.  Action  for  Breach, — Verdict. — Ansipers  to  Interrogatories. — In  an 
action  on  a  bond  executed  in  connection  with  the  exchange  of  real 
estate  and  conditioned  that  defendants  should  complete  certain 
improvements  on  the  property  traded  to  plaintiffs,  where  tiie 
breach  alleged  was  defendant's  failure  to  pay  for  such  improve- 
ments after  their  completion,  answers  by  the  jury  to  interrogatories 
showing  that  certain  persons  performed  labor  and  furnished  mater- 
ials in  the  inaking  of  such  improvements,  that  their  respective 
claims  were  in  certain  designated  amounts,  that  the  grantee  of 
defendants  had  conveyed  to  a  third  person  who  thereafter  conveyed 
to  grantee's  wife,  and  that  all  claims  were  paid  by  check,  but  not 
showing  who  paid  the  claims,  were  not  in  conflict  with  a  general 
verdict  for  plaintiffs.  Pritchard  v.  Mines,  203,  207  (2). 

3.  Contractor's  Bond,'-'Construction, — **Induding*\ — ^The  word  "in- 
cluding" as  used  in  the  bond  of  a  oontaractor,  conditioned  for  the 
payment  of  all  debts  incurred  in  the  prosecution  of  the  workt 
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indudiiig  labor  and  materials  furnished,  expresses  the  idea  of  a 
class  comprehending  as  a  i>art  of  its  members  certain  things  specif- 
ically mentioned  or  to  which  particular  attention  is  directed,  and 
the  class  indicated  by  the  expression  ''debts  incurred"  is  not  neces- 
sarily exhausted  by  the  specific  debts  referred  to  as  Rowing  out  of 
labor  i)erformed  and  material  furnished,  so  that  the  DondrTiterally 
interpreted  secures  the  payment  of  all  debts  incurred  in  the  pro- 
secution  of  the  work 

Title  GtMranty,  etc.,  Co.  v.  State,  ex  rd.,  268,  279  (6). 

BOUNDARIES— 

See  Watebs  and  Watercottbses  1,  7. 

1.  Riparian  Rights. — Meander  Lines. — The  doctrine  of  riparian 
ownership  appues  only  where  the  watercourse  is  in  fact  the  Doun- 
dary  of  the  Isjids  to  wnich  the  doctrine  is  sought  to  be  applied,  and 
where  there  is  uncertaintv  as  to  whether  the  meander  line  or  the 
watercourse  was  intended  as  the  boundary,  in  determining  such 
question  reference  must  be  had  to  the  conveyance  to  the  partv 
claiming  the  application  of  such  doctrine  and  to  the  time  of  such 
conveyance,  and  not  to  a  remote  time  or  coQveyance. 

StaU  V.  Tuesburg  Land  Co.,  555,  602  (15). 

2.  Surveys. — Natural  MonumerUs. — ^The  influential  reason  for  the 
rule  favoring  natural  monuments  over  other  calls  in  a  survey, 
rests  on  the  presumed  intention  of  the  parties  to  convey  the  lands 
actually  surveyed,  and  the  presumption  that  natiural  monuments 
are  less  likely  to  be  mistaken  than  other  calls,  and  include  and 
boimd  the  lands  so  surveyed;  but  where  the  reason  for  the  rule 
does  not  exist,  the  rule  itself  ceases. 

StaU  V.  Tuesburg  Land  Co.,  555,  5d3  (13) . 

3.  Surveys. — Natural  MonumerUs. — ^Natural  monuments  will  pre- 
vail as  against  other  calls  in  survey. 

State  V.  Tuesburg  Land  Co.,  655,  587  (7). 

BREACH— 

Action  for,  see  Contracts  2,  3. 

Complaint  for  damages  for,  of  contract,  see  Damages  1, 11. 

Of  warranty,  see  Sales  4. 

BRIDGES— 

Railroads,  see  Waters  and  Watercourses  5,  6. 

BRIEFS— 

See  Appeal  2d-33,  93. 

BURDEN  OF  PROOF— 

See  Bills  and  Notes  2,  13,  14;  Fraud  1;  Licenses  1;  Quietinq 
Tftle  1. 

Where  plaintifiF  seeking  recovery  for  goods  lost  in  transit,  has  shown 
delivery  of  same  to  a  oarrier,  and  that  they  were  not  redelivered, 
he  has  made  a  prima  facie  case  against  the  carrier,  which  places  on 
the  latter  the  burden  to  prove  its  freedom  from  liability,  see 
Carriers  1. 

CANCELLATION  OF  INSTRUMENTS— 

See  Contracts  4. 
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1.  Carriage  of  Freight, — LdahUity, — Burden  of  Proof. — ^Where  plain- 
tiff, seelang  recovery  for  goods  lost  ia  transit,  has  shown  delivery 
of  same  to  a  oarrier,  and  that  they  were  not  redelivered,  he  has  made 
a  prima  facie  case  against  the  carrier,  whidi  places  on  the  latter 
the  hurden  to  prove  its  freedom  from  liability. 

Chicago,  etc,  R.  Co.  v.  Stouffer,  190,  193  (3). 

2.  Carriage  of  Freight. — LiabilUy. — The  liability  of  a  carrier  trans- 
ix>rting  merchandise  does  not  terminate  imtil  such  merchandise  is 
unloa^d  from  the  car  and  delivered  to  the  consignee,  or  is  placed 
in  a  storehouse  for  that  purpose;  and,  where  the  character  of  the 
shipment  renders  it  impracticable  or  impossible  of  placement  in 

.  the  storehouse,  the  liability  of  the  carrier  as  such  does  not  end,  in 
the  absence  of  a  contract  to  the  contrary,  until  the  car  containing 
the  merchandise  is  located  at  the  place  of  destination  where  such 
oars  are  usually  unloaded,  or  at  some  other  convenient  place  at 
the  request  of  the  consignee. 

Chicago,  etc.,  R.  Co.  v.  Stouffer,  190,  192  (1). 

3.  Carriage  of  Freight. — Liability  as  Warehouseman. — ^Where  the 
evidence  showed  that  a  shipment  of  onions  was  not  removed  to  a 
storage  house,  and  there  was  no  evidence  to  show  that  it  was  ever 
located  on  one  of  defendant's  unloading  tracks,  or  any  other 
safe  and  convenient  place,  the  liability  of  defeandnt  was  not 
ehanged  from  that  of  a  common  carrier  to  that  of  a  warehouseman. 

Chicago,  etc.,  R.  Co.  v.  Stouffer,  190,  193  (2). 

4.  Carriage  of  Freight. — Ldability  as  Warehouseman. — ^Although  a 
warehouseman  is  not  an  insurer  and  his  liability  is  based  on  negli- 
gence merely,  defendant  carrier  could  not  escape  liability  for  a 
loss  of  freight  even  on  the  theory  that  its  liabihty  was  only  that 
of  a  warehouseman,  where  a  2>rtma  faHe  case  was  made  by  showing 
a  delivery  to  the  carrier  and  no  redelivery,  and  there  was  no  evi- 
dence to  overcome  such  prim^  facie  case. 

Chicago,  etc.,  R.  Co.  v.  Stouffer,  190,  193  (4). 

6.  Carriage  of  Passengers. — Duty  to  Protect  Passengers. — ^A  common 
carrier  must  protect  its  passengers  against  the  misconduct  of  its 
own  servants,  and,  as  far  as  practicable,  from  violence  committed 
by  strangers  and  copassengers. 

ChuMgo,  etc.,  R.  Co.  v.  Fisher,  10,  15  (1). 

6.  Carriage  of  Passengers. — Misconduct  of  Fellow  Passengers. — Duly 
of  Carrier. — ^WhJle  not  insurers  of  the  ssjety  of  passengers,  it  is  the 
auty  of  a  common  carrier  to  protect  them  from  the  unprovoked 
assault  or  misconduct  of  a  fellow  passenger,  where  its  servants 
have  knowledge  of  the  existing  conditions  in  time  to  afford  such 
protection,  or  where  such  servants  have  reason  to  anticipate  that 
the  safety  of  passengers  is  imperiled  by  the  misconduct  of  a  fellow 
I>assenger.  Chicago,  etc.,  R.  Co.  v.  Fisher,  10,  15  (2). 

7.  Carriage  of  Passengers. — Injuries. — Misconduct  of  Fellow  Passen- 
ger.— Complaint. — In  a  passenger's  action  for  injuries  sustained  by 
the  act  of  a  fellow  passenger,  a  complaint  showing  the  relation  of 
passenger  and  earner  between  plaintiff  and  defendant,  that  de- 
fendant's servants  knew  of  a  fignt  in  another  part  of  the  train  in 
which  the  fellow  passenger  participated,  and  of  the  latter's  con- 
dition at  and  prior  to  the  injury  to  plaintiff,  that  after  such  fight 
such  fellow  passenger,  who  was  drunk,  angry,  etc.,  was  neg^ligently 
permitted  to  enter  the  coach  in  which  plaintiff  was  riding,  that 
ne  fell  upon  plaintiff  and  crushed  and  injured  her,  and  that 
plaintiff's  injurv  occun^d  whollv  and  by  reason  of  the  defendant 
negligently  and  wrongfully  and  carelessly  failing  to  i)erform  its 
duty,  and  in  negligently  and  carelessly  ])ermitting  said  fellow  pas- 
senger to  enter  the  coach  wherein  plaintiff  was  seated,  was  suffi- 
cient to  withstand  a  demurrer. 

Chicago,  etc,  R.  Co.  v.  Fisher,  10, 16  (3),  17  (3). 


INDEX.  729 


DiSAPPBOYED  IN  PaBT: 

HoUhouse  v.  State,  49  Ind.  App.  178,  see  John  Kindler  Co.  y.  Firsl 
Nat.  Bank,  79,  87  (5). 

OYERBtJIiED: 

DttU  Y.  Cleveland,  etc.,  R.  Co.,  21  Ind.  App.  571,  see  Watts  v.  Chicago, 
etc,  R.  Co.,  51,  55  (5). 

CAUSE  OF  ACTION— 

Misjoinder  of,  see  Action. 

CERTAINTY— 

Of  exception,  see  Appeal  10. 

CERTIORARI— 

When  writ  of,  not  granted,  see  Appeal  13. 

CHANGE  OF  GRADE— 

See  Railboads  2-4. 

CLAIMS— 

Action  on,  against  estate,  see  Executobs  and  Adminibtbatobs  1,  2. 

COLLISION— 

Automobile,  see  Neqligencb  3,  4. 

COMMISSIONS- 
SCO  CONTBACTS  5-7. 

COMPENSATION— 

Where  a  fund  has  been  secured  to  the  client  by  the  efforts  of  his 
attorney,  he  is  entitled  to  compensation  for  such  services  and 
equity  will  aid  the  attorney  to  enforce  his  daim,  see  Attobnbt 
AND  Client  3. 

COMPLAINT— 

See  Pleading  3-14. 

COMPROMISE  AND  SETTLEMENT— 

Settlement  of  LdtiacUion. — AttUttde  of  Courts, — Settlements  of  litiga- 
tion between  the  parties  either  in  or  out  of  court,  when  made  in 
good  faith,  are  commendable  and  should  be  encouraged,  since  they 
usually  end  the  controversy  and  leave  nothing  for  the  court  to  do 
except  to  show  a  disposition  of  the  case  in  accord  with  the  settle- 
ment. Hammond,  etc.,  R.  Co.  v.  KaptU,  543,  549.(3). 

CONCLUSIONS— 

See  Pleading  1. 

CONCLUSIVENESS— 

See  Evidence  1. 

Of  finding,  see  Appeal  76,  77. 

Of  verdict,  see  Appeal  75;  Bills  and  Notes  10. 
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CONSIDERATION— 

See  Bills  and  Notes  14, 15. 

Where  the,  of  a  oontraot  is  not  eiroressed,  parol  evidenoe  is  admissible 
to  show  same,  see  Contracts  14. 

CONSPIRACY— 

CivU  Liability. — Evidence, — ^In  a  civil  action  chaining  conspiracy  pos- 
itive evidence  of  a  conspiracy  is  not  essential,  but  the  evidence 
will  sustain  the  charge  if  when  considered  in  its  entirety  it  furnishes 
reasonable  grounds  to  infer  the  essential  facts. 

Craig  v.  Norwood,  104,  114  (14). 

CONSTITUTIONAL  LAW— 

The  Appellate  Court  does  not  have  jurisdiction  to  dispose  of  a  case 
in  which  a  constitutional  question  is  properly  raised  and  presented 
see  Courts  2. 

Where  the  merits  of  the  cause  may  be  passed  on  without  deciding  a 
constitutional  question  the  courts  do  so,  see  Appeal  95. 

The  unconstitutionality  of  a  law  is  not  raised  where  neither  the  ar- 
ticular section  claimed  to  be  invalid,  nor  the  particular  constitu- 
tional provision  claimed  to  be  violated,  is  dennitely  pointed  out, 
see  Appeal  4. 

CONTRACTS- 
SCO  Corporations  4;  Insttrance  12;  Licenses  2;  Railroads  27; 
Specific  Performance  1,  2. 

Complaint  for  damages  for  breach  of,  see  Damaoes  1,  11. 

With  officers,  see  Municipal  Corporations  1,  3. 

A  complaint  seeking  recovery  ex  contractu  is  inconsistent  in  theory 
with  a  recovery  ex  delicto^  see  Pleading  6,  7. 

Entered  into  by  a  public  officer  which  make  it  possible  for  his  per- 
sonal interest  to  become  antagonistic  to  his  raithful  discharge  of 
public  duty  are  void  as  being  against  public  policy,  see  Officers. 

1.  Action, — Issues. — Liability. — In  an  action  by  architects  to  re- 
cover for  services  rendered,  where  defendant  med  a  counterclaim 
alleging  that  the  services  were  pursuant  to  an  oral  contract  to 
superintend  the  construction  of  a  building,  and  averring  a  breach 
thereof  in  that  plaintiffs  did  not  cause  the  building  to  be  fully 
completed  and  that  they  had  caused  defendant  to  pay  the  con- 
tractors in  full,  all  to  his  damage  in  a  certain  sum,  the  failure  to 
complete  the  building  was  only  involved  to  the  extent  that  such 
facts  showed  or  tended  to  show  that  defendant  was  damaged  by 
plaintiff's  alleged  violation  of  their  contract,  and  the  measure  <3 
plaintiff's  liability  was  the  amount  of  money  which  they  wrongfully 
caused  defendant  to  pay  in  ignorance  of  uie  fact  that  it  was  not 
due,  not  exceeding  in  any  event  the  amount  required  to  complete 
tiie  buildhig  at  the  contract  price. 

Bump  V.  McOrannahan,  136,  144  (6). 

2.  Action  for  Breach. — Findings. — In  an  action  on  a  contract,  where 
there  was  no  finding  that  plaintiff  performed  his  part  of  the  con- 
tract, nor  of  any  fact  on  which  substantial  damages  could  be 
based,  while  on  the  other  hand  there  were  findings  iuiowing  non- 
performance by  plaintiff,  and  that  plaintiff  was  himself  responsible 
for  the  failure  of  the  enterprise  which  was  to  be  developed,  all 
supported  by  the  evidence,  tne  judgment  for  defendant  can  not  be 
disturbed.  Roder  y.  NUes,  4,  9  (4),  10  (4). 

3.  Breach. — Complaint. — Anstoer. — In  an  action  for  breach  of  a  con- 
tract of  employment,  where  the  complaint  was  on  the  theory  that 
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the  contract  was  origmaUy  in  parol  and  afterwards  reduced  to 
writing,  and  it  was  manifest  therefrom  that  certain  obligations  on 
the  part  of  the  plaintiff  had  been  omitted  from  such  writing,  so 
that  the  writing  was  more  in  the  nature  of  a  memorandum  than  a 
definite  contract,  it  was  competent  for  defendant  to  aver  by  answer 
what  the  omitted  lurovisions  were  and  to  lurove  same  by  parol, 
since  under  the  circumstances  the  contract  must  be  deemed  in 
parol  and  is  controlled  by  the  law  govering  parol  contracts. 

R(^  V.  Nile8,  4,  8,  (2). 

4.  Cancellation  of  Instruments  of  Defeeisancc-^Jonveyances. — ^An 
agreement  for  the  cancellation  of  an  instrument  that  was  executed 
contemporaneoudy  with  a  deed  of  conveyance  and  ptrovided  for  a 
reconveyance  to  grantor  on  his  performance  of  certain  conditions, 
is  not  a  conveyance  within  the  meaning  of  {3957  Bums  1914,  §2926 
R.  S.  1881.  Raub  v.  Lemon,  59,  71  (4). 

5.  Commissions. — Sales  of  Real  Estate. — ^In  an  action  by  one  seeking 
the  collection  of  commission  for  services  rendered  against  the 
owner  of  real  estate  disposed  of,  plaintiff  must  show  a  substantial 
compliance  with  the  statute  requiring  the  contract  to  be  in  writing 
in  order  to  recover.  Luther  v.  Bash,  535,  539  (2). 

6.  Commissions. — Sales  of  Real  Estate. — Statutes. — ^While  the  mani- 
fest purpose  of  the  statute  (§7463  Bums  1908,  Acts  1901  p.  104) 
reqiuring  contracts  for  the  payment  of  commissions  for  the  sale  of 
real  estate  to  be  in  writing  was  to  protect  owners  of  real  estate 
against  imposition  and  fraud  on  the  part  of  real  estate  agents,  it 
was  not  intended  to  enable  the  landowner  to  commit  fraud  or 
imposition  upon  the  agent;  and  hence,  while  the  statute  must  be 
substantially  oompliedf  wim,  its  operation  should  not  be  extended 
further  than  necessary  to  make  its  spirit  and  purpose  effective. 

Luiher  v.  Bash,  535,  539  (3). 

7.  Commissions. — Sales  of  Real  Estates. — Statutes. — ^Under  §7463 
Bums  1908;  Acts  1901  p.  104,  requiring  contracts  for  the  piEtyment 
of  commissions  for  Uie  sale  of  real  estate  to  be  in  writing,  a  con« 
tract  to  pav  brokers  two  percent  of  cash  or  property  received  in 
trade  for  a  farm,  was  enforceable  against  the  owner  of  such  farm, 
who  had  declined  to  convey  after  a  purchaser  had  been  procured, 
although  the  exact  amount  of  commission  oould  not  be  ascertainea 
without  the  aid  of  parol  evidence,  since  the  reception  of  such 
I>arol  evidence  would  be  merely  explanatory  to  aid  the  court  in 
applying  the  contract  to  the  subject-matter,  and  oould  not  be 
deemed  as  supplying  any  essential  part  of  the  contract. 

Luther  v.  Bash,  535,  540  (5). 

8.  Construction. — AdmissihUUy  of  Parol  Evidence, — ^Where  a  con- 
tract is  ambigruous  and  uncertain,  and  its  language  admits  of  more 
than  one  construction,  parol  evidence  of  prior  and  contempor- 
aneous negotiations  and  statements  may  be  admitted  and  con- 
sidered to  aid  in  its  construction,  and  the  contract  should  be  en- 
forced as  thus  interpreted.  Smith  v.  Toth,  42,  49  (3). 

9.  Construction. — Admissibility  of  Parol  Evidence. — ^A  written  con- 
tract, clear  and  unambiguous,  sliould  be  interpreted  solely  from  a 
consideration  of  its  terms,  and  enforced  as  thus  interpreted;  hence 
if  the  court  hears  i>arol  evidence  for  the  purpose  of  cfarifving  such 
a  contract  and  gives  effect  to  it  as  thus  interpreted,  the  decision  is 
contrary  to  law.  SmUh  v.  Toth,  42,  48  (2). 

10.  Interest  in  Real  Estate. — Validity  of  Contract. — ^An  instmment  in 
the  form  of  a  deed  conveyiujg:  and  warranting  "the  right  to  take 
gravel,  sand  and  soil"  to  be  paid  for  at  a  certain  price  for  each  cubic 
yard  taken,  providing  that  the  grant  shall  be  perpetual,  duly  signed 
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and  acknowledged  by  both  parties  and  recorded,  must  be  treated 
as  the  conveyance  of  a  voluntary  interest  in  land,  and  was  valid  as 
between  the  parties  and  their  privies. 

W&nger  v.  Clay  Tp.,  640,  641  (2),  643  (2). 

11.  Interest  in  Real  Estate. — Profit  a  Pendre. — ^The  right  to  enter 
upon  the  lands  of  another  and  remove  such  portions  of  the  soil  as 
is  granted  is  termed  a  profii  a  pendre,  and  it  takes  the  character 
of  an  interest  or  estate  in  the  land  itself,  rather  than  that  of  a 
proper  easement,  and  may  be  held  in  fee,  for  life  or  for  years;  but 
a  contract  to  sell  gravel,  sand  and  soil  from  one's  land,  while  at- 
tached to  the  land,  may  be  so  worded  as  to  pass  no  title  until  the 
same  is  severed  from  the  land.     Wenger  v.  Clay  Tp,,  640,  6^  (3). 

12.  Mailer  Implied, — ^Whatever  may  be  fairly  implied  from  the 
terms  or  nature  of  an  instrument  is,  in  the  judgment  of  law,  con- 
tained in  the  instrument  and  is  as  much  a  pajt  thereof  as  that 
whi(^  is  expressed.  Luther  v.  Bash,  535,  540  (4). 

13.  Oral  Contracts, — Construction, — Province  of  Court  and  Jury. — 
Instructions. — It  is  the  duty  of  the  court  to  construe  and  state  the 
legal  effect  of  an  oral  contract,  the  same  as  in  the  case  of  written 
contracts;  but  where  the  terms  of  an  oral  contract  are  in  dispute 
and  its  meaning  doubtfid,  the  court  should  submit  the  questions 
of  fact  to  the  jury  to  be  determined  from  the  evidence  and  state 
the  law  applicable  thereto  in  hypothetical  instructions;  hence  an 
instruction  advising  the  jury  that  it  was  for  the  jiury  to  construe 
the  oral  contract  sued  on  was  erroneous. 

Bump  V.  McGrannahan,  136,  140  (3). 

14.  Proof  of  Consideration, — ^Where  the  consideration  of  a  contract 
is  not  expressed,  parol  evidence  is  admissible  to  show  same. 

Roder  v.  Niles,  4,  8  (3). 

CONTRIBUTORY  NEGLIGENCE— 

See  Municipal  Cobporations  2;  Negugencb  6,  7,  15;  Railroads 
7-12,  30. 

CONVEYANCES— 

See  Contracts  4. 

CORPORATIONS— 

1.  Directors, — Delegating  Powers, — ^Although  a  board  of  directors 
ma^  for  the  term  of  its  existence  delegate  its  powers  involving  dis- 
cretion to  a  board  of  managers,  it  can  not  do  so  beyond  recul  for 
a  period  extending  long  beyond  such  term. 

Shaw  V.  Bankers  Nat,  Life  Ins.jCo,,  346,  357  (5). 

2.  Insurance, — Articles, — Unnecessary  Provisions, — ^A  provision  in 
the  articles  of  incorporation  of  an  insurance  company  organized 
under  §4739  et  seq.  Bums  1914,  Acts  1897  p.  318,  creating  a  board 
of  general  managers  consisting  of  three  members  to  be  appointed 
by  the  directors,  was  not  required  by  the  statute,  and  could  have 
no  greater  force  or  effect  than  as  a  by-law. 

Shaw  V.  Bankers  Nat.  Life  Ins.  Co.,  346,  356  (2), 

3.  Insurance, — Board  of  Managers. — Contract^, — Termination, — 
Where  a  contract  between  a  life  insurance  company  and  three  per- 
sons designated  as  a  board  of  managers  was  entered  into  by  the 
company  because  each  member  of  such  board  was  understood  to 
be  an  expert  in  a  field  pertaining  to  life  insurance  distinct  from 
that  in  which  the  others  were  imderstood  to  be  efficient,  so  that  a 
combination  of  such  skill  and  knowledge  would  tiiereby  be  procured. 
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saoh  oontraot  was  terminated  by  the  letirement  of  two  of  such  petu 
sonB,  since  it  was  impossible  for  the  company  to  thereafter  receive 
the  benefit  of  the  skill  and  knowledge  contemplated. 

Shaw  V.  Bankers  Nat,  Life  Ins.  Co.,  346,  356  (3). 

4.  Insurance. — Board  of  Managers. — Exercise  of  Power. — Contract. — 
Where  the  by-laws  of  an  insurance  company  provided  for  a  board 
of  managers  consisting  of  three  memb^s  to  be  appointed  by  the 
directors,  that  the  powers  conferred  should  be  exercised  by  them 
jointly,  and  that  the  majority  voice  of  the  managers  should  pre- 
vail in  all  things,  the  provisions  of  a  contract  executed  pursuant 
thereto  between  the  company  and  the  persons  designated  as  man- 
agers must  be  deemed  to  have  contemplated  joint  action  after 
consultation,  and  as  conferring  authority  to  act  only  as  a  board, 
so  that  tiie  withdrawal  of  a  majority  of  the  members  destroyed 
the  existence  of  the  board  and  the  remaining  member  was  unable 
to  exercise  its  powers. 

Shaw  V.  Bankers  Nat.  Life  Ins.  Co.,  346,  354  (1),  355  (1). 

5.  Insurance. — Contract  with  Managers. — Rescission  for  Fraud. — 
False  and  fraudulent  representations  of  three  of  the  organizers  of 
an  insurance  companv,  who  were  also  members  of  its  board  of 
directors,  that  they  had  procured  the  requisite  applications  to 
entitle  the  comi)any  to  be  incorporated,  bemg  one  of  the  potent 
factors  in  inducinf;  the  board  of  directors  to  execute  a  contract 
naming  them  as  the  board  of  managers  justified  the  directors  in 
rescinding  the  contract  on  ascertaining  the  facts. 

Shaw  V.  Bankers  Nat.  Life  Ins.  Co.,  346,  357  (4). 

6.  Sale  of  Stock. — Rescission. — Fraud. — ^A  sale  induced  bv  fraud  Is 
not  voia,  but  voidable;  hence,  where  plaintiff  was  induced  by  fraud 
to  purchase  stock  in  an  oil  company,  the  purchase  money  could 
not  be  recovered  until  rescission  and  tender  of  return  of  the  stock 
in  case  it  was  of  any  value. 

Barnard  v.  First  Nat.  Bank,  634,  635  (1). 

COSTS— 

1.  Stay  of  Subsequent  Action  Until  Payment. — Discretion  of  Court. — 
An  appfioation  to  stay  proceedings  for  nonpayment  of  the  costs  in 
a  former  suit  is  addressed  to  the  sound  discretion  of  the  triid  court, 
and  its  action  will  be  reviewed  when  an  abuse  of  such  discretion 
appears.  Craig  v.  Norwood,  104,  109  (3). 

2.  Stay  of  Subsequent  Action  UntU  Payment. — ^The  exercise  of 
authority  to  stav  proceedings  for  nonpa3rment  of  the  costs  of  a 
prior  suit  should  be  governed  by  the  facts  and  circumstances  of 
each  cascj  and  a  stay  should  never  be  granted  unless  it  appears  to 
the  court  that  the  subsequent  suit  is  without  merit  and  vexatious. 

Craig  v.  Norwood,  104,  109  (5). 

3.  Stay  of  Subsequent  Action  UniU  Payment. — The  rule  that  while  the 
costs  of  a  dismissed  action  remain  unpaid  the  conmiencement  of  a 
subsequent  action  for  the  same  thing  will  be  deemed  vexatious, 
and  will  be  stayed  on  proper  application  until  the  costs  of  the  former 
action  have  been  paid,  does  not  apply  where  plaintiff  shows  affirma- 
tively that  the  siibsequent  action  is  brought  in  good  faith. 

Craig  v.  Norwood,  104,  108  (1). 

4.  Stay  of  Subsequent  Action  UniU  Payment. — Discretion  of  Court. — 
In  view  of  the  constitutional  provisions  that  the  courts  shall  be 
open  to  every  man  and  that  justice  shall  be  administered  freely,  a 
party  may  bring  and  prosecute  his  action  to  final  judgment  regard- 
less of  the  number  of  actions  he  has  previously  brought  for  the 
same  cause  of  action,  unless  it  appears  that  he  is  simply  bringing 
sucH  actions  to  harass  and  annoy,  or  that  they  are  vexatious  and 
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without  merit,  and  therefore  an  abuse  of  the  oourt's  discretion  in 
refusing  to  stay  proceedings  until  payment  of  costs  is  not  conclu- 
sively shown  merely  by  the  fact  that  plaintiff  had  brought  two 
prior  actions  for  the  same  thing  in  which  the  costs  were  unpaid. 

Craig  v.  Norwood,  104,  109  (4). 
COUNTER  CLAIM— 

See  Pleading  3,  4. 

COURTS— 

1.  AppeUate  Court. — Following  Decisions  of  Supreme  Court, — Al- 
though a  cause  in  the  Appellate  Court  involves  questions  as  to  which 
there  is  apparent  conflict  in  the  decided  cases  of  the  Supreme 
Court,  where  the  principle  on  which  the  opinion  must  beoased 
has  been  given  reco^tion  in  both  the  earner  and  later  of  those 
decisions,  as  well  as  m  those  of  the  United  States  Supreme  Court, 
the  Appellate  Court  is  not  deprived  of  jurisdiction  under  f  1394 
Bums  1914,  Acts  1901  p.  565,  but  may  follow  those  cases  which  it 
may  deem  to  be  supported  by  the  better  reason  and  authority. 

State  V.  Tueshurg  Land  Co.,  555,  607  (17). 

2.  Jurisdiction. — Constituiiorud  Questions. — The  Appellate  Court 
does  not  have  jurisdiction  to  dispose  of  a  case  in  which  a  constitu- 
tional question  is  properly  raised  and  presented. 

Cote  Motor  Car  Co.  v.  Ludorff,  119,  128  (10). 

3.  Records. — Correction  Nunc  Pro  Tunc. — ^The  minute  on  the  court's 
bench  docket,  "instructions  as  given  and  refused  filed,"  was  a 
sufficient  memorandum  to  authorize  a  correction  of  the  record 
nunc  pro  tunc  so  as  to  affirmatively  show  that  tiie  instructions  given 
and  refused  were  filed. 

Pittsburgh,  etc,  R.  Co.  v.  Lamm,  389,  391  (1). 

4.  Records. — Correction  Nunc  Pro  Tunc. — Though  a  party  by  mis- 
take to  his  detriment  had  the  clerk  change  his  correct  entry  made 
from  the  court's  minutes,  he  was  not  therby  precluded  from  the 
right  to  a  correction  nunc  pro  tunc  to  have  the  record  speak  the 
truth,  in  the  absence  of  anyone  having  been  misled. 

Pittsburgh,  etc.,  R.  Co.  v.  Lamm,  389,  391  (2). 

6.  Rules. — Construction. — Appeal. — The  rules  of  a  trial  court  are 
construed  to  be  the  law  of  the  court  made  for  the  orderly  conduct 
of  business  and  for  the  protection  of  litigants,  and  on  appeal  tiie 
construction  placed  by  a  trial  court  on  its  rules  of  practice  will  be 
adopted  unless  it  clearly  appears  that  there  has  been  substantial 
error  in  their  construction  and  application. 

Cleveland,  etc.,  R.  Co.  v.  Cloud,  256,  260  (2). 

CROSSINGS— 

Accidents  on,  see  Railroads  6-19. 

CUMULATIVE  EVIDENCE— 

See  New  Trial  3. 

DAMAGES— 

See  Appeal  51;  Fraud  6;  Husband  and  Wife  16;  Railroads  3, 5, 28. 

Excessive,  see  Death  3,  4. 

From  negligent  work,  see  Railroads  4. 

Unliquidated,  see  Appeal  99. 

1.  Breach  of  Contract. — ComplairU. — ^A  complaint  for  breach  of 
contract  providing  a  penalty  of  $3,000  for  its  breach,  aU€qg:ing  the 
several  obligations  of  the  contracting  parties  and  averring  that 
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defendant  has  failed  and  refused  to  comply,  to  plamtiifs  damage 
in  the  sum  of  $3,000,  was  not  insufficient  as  the  statement  of  a 
cause  of  action  for  actual  damages,  although  it  also  stated  facts 
that  would  have  been  sufficient  for  a  recovery  on  the  theory  of 
liquidated  damages,  had  the  contract  so  provided. 

Eikenberry  v.  Thorn,  468,  477  (8). 

2.  Complaint. — Evidence. — Instructions. — ^In  an  action  for  personal 
injuries,  where  the  complaint  alleged  that  plaintiff  was  a  house- 
keeper and  did  her  own  sewing  before  she  was  injured,  and  that 
after  receiviiup  the  injiuies  she  was  unable  to  perform  any  labor, 
was  an  invalid,  and  permanently  unable  to  perform  any  household 
duties,  and  the  evidence  showed  that  jplaintiff  was  an  unmarried 
woman,  an  instruction  authorizing  the  jiury  to  consider  loss  of  time 
as  an  element  of  damages  was  warranted. 

Cole  Motor  Car  Co.  v.  Ludorff,  119,  129  (13). 

3.  Failure  to  Assess  Nominal  Damages. — Harmless  Error. — ^Even 
though  plaintiff  is  entitled  to  nominal  damages,  a  failure  to  assess 
such  damages  is  not  ground  for  reversaL    Roder  v.  NUes,  4,  10  (5). 

4.  Instructions. — Refusal. — ^There  was  no  error  in  the  refusal  of  an 
instruction  setting  forth  that  certain  matters  should  not  be  con- 
sidered in  arriving  at  the  measure  of  damages,  where  the  court 
gave  an  instruction  specif^ying  what  elements  should  be  considered* 

Chicago,  etc.,  R.  Co.  v.  Fisher,  10,  18  (7). 

5.  Liquidated. — Stipulation  Controlling. — ^Where  it  appears  from  the 
whole  instrument  that  the  parties  knowingly  mutually  agreed  in 
advance  upon  a  definite  amount  to  be  paid  m  case  of  a  breach  or 
repudiation  of  the  contract,  such  agreement  will  control  unless  it 
is  inconsistent  with  other  provisions  of  the  contract,  or  is  unreason* 
able  or  unconscionable  in  view  of  the  probable  damages  that  may 
result  from  a  breach.  Eikenherry  v.  Thorn,  468,  475  (2). 

6.  Liquidated. — Enforcement. — ^Where  the  parties  have  deemed  it 
difficult  to  determine  the  actual  damages  in  case  of  a  breach  of 
tiieir  contract,  or  for  some  other  reason  satisfactory  to  them  and 
mutually  understood  at  the  time,  have  deemed  it  advisable  to  agree 
upon  a  sum,  in  advance  of  such  possible  breach,  as  liquidated,  and 
have  advisedly  so  stipulated  in  the  contract,  the  courts  will  respect 
and  enforce  such  stipulations.      Eikenberry  v.  Thorn,  468,  475  (4). 

7.  Liquidated  or  Perudty.— Construction. — Intent. — ^The  provisions  of 
a  contract  relating  to  the  damages  that  may  result  from  its  breach 
are  to  be  intrepreted  so  as  to  carry  out  the  intent  of  the  parties 
when  they  executed  the  instrument. 

Eikenberry  v.  Thorn,  468,  474  (1). 

8.  Liquidated  or  Penalty. — Words  Used. — In  determining  the  ques- 
tion of  whether  a  contract  provides  for  the  payment  of  liqiddated 
damages  in  case  of  its  breach,  or  a  penalty  merely,  the  use  of 
particular  words  or  phrases,  such  as  "damages*  %  *'penaJty'%  'for- 
feit", ''liquidated  damages'',  and  the  like  is  not  conclusive,  but  the 
woros  or  phrases  used  are  to  be  considered  in  connection  with  the 
otiier  provisions  of  the  contract.  Eikenberry  v.  Thom^4QS,475  (3). 

9.  Liquidated  or  Penalty. — Any  of  Several  Acts. — ^Where  an  agree- 
ment contains  provisions  for  the  performance  or  non-performance 
of  several  acts  of  different  degrees  of  importance,  and  provides  for 
pasrment  of  a  definite  sum  upon  a  violation  of  any  or  all  of  such 
provisions,  and  the  sum  stipiuated  would  be  in  some  instances  too 
Uurge  and  in  others  too  small  a  compensation  for  the  loss  of  injury 
sustained,  the  stipulated  amount  will  be  regarded  as  a  penalty  and 
not  as  liquidated  damages.  Eikenberry  v.  Thorn,  468,  475  (5). 
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10.  Liquidated  or  Penalty. — Dovbt. — ^Where  the  contract  leaves  the 
question  in  doubt,  the  amount  stipulated  to  be  paid  in  case  of  a 
breach  will  generally  be  construeid  as  a  penalty  rather  than  as 
liquidated  damages,  since  the  party  may  still  recover  the  actual 
damages  sustained  by  the  breach. 

Eikenberry  v.  Thorn,  468,  475  (6). 

11.  Penalty. — Breach  of  Contract. — ^Where  a  contract  for  the  ex- 
change or  mercantile  stock  for  real  estate  provided  for  the  doing 
of  numerous  things  of  varying  importance,  such  as  the  furnishing 
of  an  abstract  in  five  days,  the  exchange  of  insurance,  the  assign- 
ment of  a  lease,  the  delivery  of  the  deeds  within  a  specified  time, 
etc.,  the  provision  that  "both  parties  further  agree  that  should 
either  one  fail  to  comply  with  the  conditions  herein  he  willi>ay 
the  other  $3,000  in  damages*',  was  subject  to  the  interpretation 
that  failure  to  comply  with  any  one  of  the  requirements  would 
subject  the  defaulting  party  to  the  payment  of  damages,  or  at 
least  was  not  free  from  doubt  as  to  whether  it  was  intended  to  fix 
the  amount  of  damages  only  in  case  of  a  total  failure  to  close  the 
deal  in  substantial  compliance  with  the  contract,  and  hence  must 
be  deemed  as  providing  a  penalty  rather  than  liquidated  damages. 

Eikenberry  v.  Thorn,  468,  476  (7). 
DEATH— 

1.  Wronafvl  Death. — Action  by  Administrator, — ^An  administrator's 
action  for  the  wrongful  death  of  his  decedent  is  wholly  dependent 
ui>on  the  statute,  and  in  the  absence  of  a  survivor  who  nas  sus- 
tsuned  a  i)ecuniary  loss  by  the  death  of  the  decedent  there  is  no 
right  of  action.  Chicago,  etc.,  R.  Co.  v.  Biddinger,  419,  425  (2). 

2.  Wrongful  Death. — Action  by  Administrator. — Pecuniary  Interest 
of  Persons  for  Whom  Action  is  MairUained.— Complaint. — In  an 
administrator's  action  for  the  wrongful  death  of  his  decedent,  the 
allegation  that  there  are  persons  to  whom,  under  the  statute,  the 
damages  will  enurC;  renders  the  complaint  sufficient  in  that  respect 
without  the  allegation  that  the  persons  for  whose  benefit  the  action 
is  brought  have  a  pecuniary  interest  in  the  life  of  the  decedent., 

Chicago,  etc.,  R.  Co.  v.  Biddinger,  419,  426  (4), 

3.  Excessive  Damages. — Review. — ^Where  decedent  was  twenty-three 
years  of  age,  of  good  health,  a  bright,  active  woman,  of  kindly 
temperament,  economical  and  industrious  in  her  habits,  familiar 
with  and  able  to  perform  the  duties  that  fell  to  her  lot  as  a  fanner's 
wife,  a  verdict  for  $3,000  in  an  administrator's  action  for  the  benefit 
of  her  husband  was  not  excessive. 

Chicago,  etc.,  R.  Co.  v.  Biddinger,  419.  439  (19). 

4.  Excessive  Damages. — A  verdict  of  $6,000  for  tne  death  of  i>laintiff's 
decedent  was  not  excessive,  in  view  of  evidence  showing  that 
decedent  was  twenty-one  years  of  age,  strong  and  industrious,  had 
no  bad  habits,  used  aU  his  earnings  to  support  his  wife  and  main- 
tain his  home,  was  a  brick  mason  earning  four  to  five  dollars  a 
day,  that  he  had  a  life  expectancy  of  forty  years,  and  that  he 
worked  at  his  trade  from  eight  to  nine  months  each  year  and  per- 
formed other  labor  during  the  remainder  of  each  year. 

Cleveland,  etc.,  R.  Co.  v.  Cloud,  256,  267  (6). 
DECEIT— 

See  Fraxtd  2. 

DEEDS— 

Covenants  Running  With  Land. — Maintenance  of  Fences. — ^Provisions 
in  deeds  to  maintain  fences  are  covenants  running  with  the  land. 

Union  Traction  Co.  v.  Thompson,  183,  185  (!)• 
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DEFECTS— 

Knowledge  of,  see  Masteb  and  Sebyamt  7. 

DELINQUENCY— 

Contributing  to,  of  minor,  see  Appeal  !• 

DEMAND— 

See  Sales  3. 

DEMURRER— 

See  Pleading  16,  17. 

DEPOSITIONS— 

Motion  to  suppress  should  be  made  before  entering  on  the  trial,  see 
Tkial  1. 

Defective  Notice. — Waiver. — A  party  by  attending  the  taking  of  a 
deposition  and  cross-examimng  the  witness  waives  a  de^t  in 
the  notice.  Voorhees  v.  Cragun^  690,  702  (8). 

DEPOSITS— 

See  Banks  and  Banking  1. 

DIRECTING  VERDICT— 

See  Appeal  54^56;  Trial  5-7. 

Alleged  error  in,  is  properly  presented  by  assignment  as  oause  for  a 
new  trial,  see  Appeal  9. 

DIRECTORS— 

See  Corporations  1. 

Delegating  powers,  see  Corporations  1 

DESCENT  AND  DISTRIBUTION— 

1.  Adoption. — Capacity  to  Inherit. — ^The  act  of  adoption  does  not 
take  away  any  existing  rights,  or  destroy  the  legal  capacity  to 
inherit  from  natural  parents.  Head  v.  Leak,  253,  255  (1). 

2.  Adoption. — Heir  in  Dual  Capacity. — ^Where  an  adopted  child  of  an 
intestate  has  a  right  to  property  of  the  decedent  either  in  the 
capacity  of  an  adopted  child  or  as  natural  heir,  but  not  in  both, 
it  should  receive  the  greatest  amount  it  would  be  entitled  to  re- 
ceive in  either  capacity.  Head  v.  Leak,  253,  255  (2). 

3.  Adoption. — Heir  in  Dual  Capacity. — ^Where  decedent  left  surviv- 
ing him  his  widow,  four  sons  and  an  adopted  daughter  who  was 
the  only  child  of  a  deceased  son,  such  adopted  daughter  should 
take  as  natural  heir,  and  not  as  an  adopted  child,  since  under  tlie 
circumstances  her  rights  are  greater  as  a  natural  heir,  in  view  of  the 
limitation  upon  the  descent  of  property  taken  by  an  adopted  child, 
contained  in  §870  Bums  1914,  Acts  1883  p.  61. 

Head  v.  Leak^  253,  255  (3). 

4.  Rights  of  Heirs  to  Settle  Estates. — Action  by  Heirs. — Where  an 
intestate  dies  under  circumstances  making  aoministration  on  his 
estate  unnecessary,  and  none  is  had,  the  heirs  at  law  may  sue  in 
their  individual  names  to  recover  a  demand  due  decedent  in  his 
lifetime,  but  they  must  allege  and  prove  that  there  is  no  admin- 
istration pending,  since  so  long  as  there  is  an  administrator  he  is 
entitled  to  recover  all  debts  due  the  estate. 

Craig  v.  Norwood,  104,  111  (9). 

Vou  61 — 47 
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DISCRETION  OF  COURT— 

See  Appeal  74;  Costs  1,  4;  Plbading  18. 

DISMISSAI/— 

See  Appeal  34»  35. 

DIVORCE— 

Alimany.—Security.—StattUea.— Under  §1088  Bums  1914,  §1047 
R.  S.  1881,  providing  that  the  court  in  its  discretioii  may  allow 
alimony  to  be  i>aid  by  installments  on  sufficient  secuzitjr  being  given, 
and  that  if  the  surety  required  be  not  given  within  thirty^iys  the 
whole  amount  of  alimony  shall  be  due,  plaintiff  in  a  divorce  case 
could  not  avoid  execution  against  him  for  alimony  under  a  decree 
providing  for  payment  by  installments,  on  the  theory  that  the  in- 
stallments were  not  due  and  that  pursuant  to  an  agreement  no 
surety  was  required,  since  the  alleged  agreement  did  not  appear 
from  the  decree,  and  though  the  decree  was  alent  as  to  the  require- 
ment of  surety  the  provisions  of  the  statute  were  to  be  read  into  it. 

Laufer  v.  Laufer,  508,  510  (2). 

EJECTMENT— 

1.  TiUe  of  Plaintiff. — Pleading  and  Proof, — Plaintiff,  in  an  action  of 
ejectment,  alleging  legal  title  to  the  real  estate  in  controversy,  is 

'  bound  thereby  and  can  not  recover  on  proof  of  an  equitable  title. 

Batib  V.  Lemon,  59,  67  (1). 

2.  Tide  of  Plaintiff. — Evidence. — Review. — ^Where  plaintiff  in  eject- 
ment alleged  legal  title  in  himself,  and  introduced  in  evidence  a 
deed  absolute  on  its  face,  as  well  as  an  unrecorded  contemporaneous 
instrument  purporting  to  be  a  contract  of  purchase  and  sale  whereby 
the  real  estiftte  involved  was  to  be  conveyed  to  defendant  upon 
his  performance  of  the  conditions  therein  recited,  and  there  was 
no  evidence  to  show  that  the  deed  to  plaintiff  together  with  such 
contemporaneous  instrument  constituted  a  mortgage,  it  was  error 
for  the  trial  court  to  limit  the  probative  scope  ci  a  subsequent 
writing,  whereby  defendant  surrendered  all  rights  under  such  con- 
temporaneous instrument,  to  consideration  merely  upon  the  ques- 
tion of  plaintiff's  right  to  possession  and  not  upon  the  question  of 
title;  and,  even  on  the  assumption  that  plaintiirs  deed  was  in  fact 
a  mortgage  and  the  contemporaneous  instrument  a  defeasance,  tiie 
ruling  of  the  court  can  not  be  sustained,  since,  there  being  no 
showmg  to  the  contrarv,  it  must  be  presumed  that  t^  subsequent 
surren^  of  defendant  s  rights  under  the  defeasance  was  bona  fide 
and  sufficient  to  preclude  defendant  from  equitable  relief  on  the 
theory  of  "once  a  mortgage  always  a  mortgage". 

Raub  V.  Lemon,  59,  68  (2),  72  (2),  78  (2). 

ELECTION— 

Of  widow  in  estate,  see  Wills  7. 

EMPLOYES— 

Of  railroads,  see  Master  and  Servant  1. 

EMPLOYERS'  LIABIUTY  ACT— 

See  Master  and  Servant  1,  5. 

EQUITY- 

Will  aid  an  attorney  to  enforce  his  claim  for  services  where  through 
his  efforts  the  client  secured  fimds,  see  Attorney  and  Client  3. 
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EQUITABLE  UENS— 

See  Liens. 

ESTATES— 

Claims  against,  see  Execxttobs  and  Adionibtratobs  2. 
Postponement  of,  see  Wills  1. 
Vesting  of,  see  Wills  6. 

ESTOPPEL— 

See  Adybbsb  Pobsbssion  2;  Insubancb  7-9;  Mobtgagbs  2. 

EVIDENCE— 

See  Bills  and  Notbs  3,  4,  9,  10.  18;  Conspiracy;  Daicaqbs  2; 
Ejectment  2;  Execxttobs  and  Administbators  1;  Exceptions, 
Bill  of  1,  2;  Fbaud  4,  9;  Highways  1;  Insubance  17;  Masteb 
AND  Sebyant  6;  MoBTOAQES  4;  Neqligencb  4,  9;  Railboads  11, 
23,  28;  Sales  3-5. 

Admission  of,  see  Appeal  83,  84. 

Instruction  applicable  to,  see  Appeal  49. 

Sufficieney  of,  see  Appeal  41-44. 

Reoeption  of,  see  Tbial  3,  4. 

Review  as  to,  see  Appeal  36-44. 

Weight  of,  see  Appeal  42,  43. 

Where,  of  either  a  written  or  Yarbal  sale  was  admissible,  see  Plead- 
ing 2. 

Tax  schedule  Is  competent,  where  the  evidence  shows  that  plaintiff 
purchased  tiie  note  for  full  vsdue  but  the  tax  schedule  fails  to 
show  the  listing  of  the  note,  see  Bills  and  Notes  3. 

1.  Affidatnla, — CondusivenesB, — Admiasions. — ^An  aifidavit  filed  by 
the  occupant  of  premises  in  aid  of  a  motion  to  dissolve  a  restrain- 
ing order  against  him  further  holding  possession,  asserting  that 
his  right  to  occupy  the  premises  after  the  expiration  of  the  lease 
was  extended  to  February  1,  1910.  was  bindmg  upon  him  as  an 
admission  in  a  subsequent  action  for  forcible  entry  and  detainer. 

Hammond  Sav,^  6te.,  Co.  v.  Boney,  295,  299  (2). 

2.  Admianana, — Parol  Evidence, — ^Verbal  admissions  should  be  re- 
ceived as  evidence  with  caution.  EUiot  v.  EUiol,  209,  216  (7). 

3.  Expert  Testimony, — Ojfer  of  Evidence. — An  offer  of  a  nonexpert's 
testimony  should  not  be  made  without  an  offer  of  the  facts  on 
which  it  was  based. 

PiUehurgk,  efc,  R.  Co.  v.  Kephert,  621,  627  (5). 

4.  Parol  Evidence. — Consideration  for  Deed. — ^Where  parol  evidence 
admitted  over  the  objection  of  appellants  went  no  further  than  to 
explain  the  consideration  for  the  conveyance  involved,  there  was 
no  error  in  admitting  the  same. 

WacfisUUer  v.  Johnson,  659,  678  (12). 

5.  Presumptions. — Repair  of  Bridge. — ^There  is  no  legal  presump- 
tion that  a  railroad  bridp:e  was  skillfully  and  carefully  repaired, 
and  that  the  company  did  nothing  unlawful;  but  such  questions 
are  matters  of  proof. 

SotUhem  R.  Co.  v.  Weidenbrenner,  314,  319  (3). 

6.  Written. — Parol  Evidence  to  Explain. — In  an  action  to  recover 
for  medicinal  water  sold  pursuant  to  a  written  order  calling  for  **  136 
cs  Laige  Water,  price  3.50,  25  cs  Large  (Hnger  Ale,  price  5.00,  5 
casks  R.  B.  pts.  Imp.  Style  ale,  price  7.00'*,  etc.,  parol  testimony 
showing  that  "cs"  meant  "cases",  that  "large  water"  meant  "large 
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water  bottJea  holding  one-flfth  of  a  ^:allon",  that  ''R.  B.  pts.  Imp. 
Style"  meant  "round  bottom  pints  miported  style",  and  that  the 
figures  in  the  price  column  meant  price  in  dollars  per  case  or  cask, 
was  properly  admitted,  since  the  order  was  in  itself  ambiguous. 

Goldberger  v.  Arcadian,  etc..  Springs  Co.^  1,  2  (2). 

EXCEPTIONS— 

See  Appeal  5,  10, 11;  Negliqencb  16. 
In,a  life  insurance  policy,  see  Inbubancb  2. 

EXCEPTIONS,  BILL  OF— 

1.  Filing, — Extension  of  Time. — AppeaL — Record,'-^ Evidence. — 
Where  the  trial  court  granted  ninety  days  for  the  filing  of  a  bill 
of  exceptions  containing  the  evidence,  and  at  the  subsequent 
term,  without  notice  to  the  opposite  party  or  attroneys,  entered 
an  order  purporting  to  extend  tne  time  for  filing,  and  sucn  bill  was 
filed  lifter  the  expiration  of  the  original  time  granted,  but  within 
the  extended  period,  such  bill  was  not  a  part  of  the  record  on  appeal 
and  Uie  omission  precluded  a  consideration  of  questions  depend- 
ing on  the  evidence.  Pritchard  v.  Mines,  203,  206  (1). 

2.  Time  for  FUing,—" Regxtension'\—Vnder  $661  Bums  1914,  Acts 
1911  p.  193,  providing  for  the  extension  of  time  for  filing  a  bill  of 
exceptions,  the  granting  of  time  beyond  the  term  is  in  fact  one  ex- 
tension of  the  time,  and  the  word  **re6xtension"  as  used  in  the 
statute  applies  to  and  is  limited  to  the  first  extension  obtained  as 
after  the  extension  beyond  the  term;  hence  a  bill  of  exceptions  not 
filed  within  the  time  as  thus  limited  is  not  a  part  of  the  record  on 
appeaL  Dietrich  v.  Minos,  333,  342  (6). 

EXCESSIVE  DAMAGES— 

See  Death  3,  4. 

EXECUTION— 

See  Judgment. 

EXECUTORS  AND  ADMINISTRATORS— 

1.  Action  on  Claim  Against  Estate, — Evidence, — Sufficiency, — In  an 
action  on  a  claim  against  a  decedent's  estate,  based  upon  an  alleged 
agreement  by  dec^ent  to  pay  interest  to  plaintiff  on  an  agroed 
valuation  on  land  conveyed  b:^  the  plaintiff,  where  the  deeds  of 
conveyance  executed  by  plaintiff  were  silent  as  to  the  agreement 
contended  for  by  him,  evidence  consisting  of  such  deeds,  a  memor- 
andum by  decedent  referring  to  a  settlement  between  himself  and 
plaintiff  showing:  a  balance  of  $48  interest  due  plaintiff  in  1892. 
together  with  the  testimony  of  two  witnesses  tliat  decedent  had 
admitted  that  he  owed  plaintiff  interest  and  that  plaintiff  was  to 
receive  6  per  cent  on  the  valuation  of  each  20HiGre  tract  conveyed, 
I>recluded  the  court  on  appeal  from  disturbing  the  verdict  for  plain- 
tiff, although  there  was  evidence  showing  iJie  plaintiff  had  depended 
on  decedent  for  years  and  that  no  payment  of  interest  haa  been 
made  during  a  period  of  fifteen  years,  and  notwithstanding  that 
plaintiff's  introduction  of  the  deeds  in  evidence  placed  upon  him 
the  burden  of  showing  the  true  consideration. 

EUioi  V.  Elliot,  209,  215  (6),  216  (6). 

2.  Claims  Against  Estates, — Witnesses. — Competency  of  Claimants, — 
Under  $523  Bums  1914,  $500  R.  8.  1881,  a  plaintiff  in  an  action 
against  a  decedent's  estate  is  a  competent  witness  on  his  own  be- 
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half  oonoeming  matters  testified  to  by  witnesses  for  the  estate  as  to 
conversations  with  the  olaimant  and  not  had  in  the  presence  of  the 
decedent.  EUioi  y.  EUiot,  209,  214  (4). 

3.  Necessity  of  AdministrcUian. — On  the  death  of  an  intestate  leav- 
ing no  wiaow  and  having  no  debts,  and  there  is  nothing  to  be  done 
by  way  of  administration  of  the  estate  except  to  divide  it  among 
the  heurs  at  law,  such  heirs  may  settle  the  estate  without  an  ad- 
ministrator, and  they  may  resist  the  appointment  of  one  or  procure 
the  removal  of  one  who  has  been  appointed. 

Craig  v.  Norwood,  104,  111  (8). 

4.  Powers  qf^  Administrators. — Riqht  to  Sue. — Adnodnistrators  possess 
the  same  rights  and  i)owers  with  respect  to  the  i>ersonal  estate  as 
the  decedent  had  in  his  lifetime,  and  they  can  maintain  actions  for 
trespass  or  injuries  committed  either  before  or  after  the  decedent's 
death,  and  have  full  authority  to  prosecute  any  suit  which  he  might 
have  prosecuted  in  his  lifetime,  and  they  alone  are  authorized  to 
brinf  an  action  for  the  conversion  of  personal  property  owned  by 
the  decedent  at  the  time  of  his  death;  hence  an  action  charging 
defendants  with  conspiring  to  fraudulentiy  procure  the  money  and 
property  of  a  decedent  and  with  having  fraudulently  converted  the 
same  to  their  own  use,  was  properly  brought  by  the  administrator. 

Craig  v.  Norwood,  104,  112  (11). 

5.  Recovery  of  Property. — ComplaifU. — Sufficiency. — ^A  complaint  by 
an  adminis^tor  for  the  recovery  of  the  property  of  his  mtestate, 
alleging  that  the  intestate  was  enfeebled  in  body  and  mind  by  age, 
that  defendants  knowing  his  infirmity  conspired  to  obtain  fraucTu- 
lently  for  themselves  all  nis  property,  that  tliey  induced  him  to  sell 
his  real  estate,  and  that  they  converted  notes  and  bank  accounts 
aggregating  a  specified  sum,  out  of  which  they  distributed  a  ix)r- 
tion  to  certain  neirs  and  converted  the  balance  to  their  own  use, 
etc.,  stated  a  cause  of  action.         Craig  v.  Norwood,  104,  112  (12). 

6.  Righi  to  Sue. — The  right  of  an  administrator  to  sue  can  be  ques- 
tioned only  by  a  plea  in  abatement. 

Craig  v.  Norwood,  104,  111  (10). 

EXPERT  TESTIMONY— 

See  EviDBKCB  3. 

FEDERAL  SWAMP  LAND  ACT— 

Patents  issued  imder,  see  Public  Lands  2. 

Attorney,  see  Attorney  and  Client  1-3. 

In  a  partition  proceeding  in  which  both  sides  are  represented  by  at- 
torney, the  trial  court  may  in  its  discretion  deny  the  request  of 
plaintiff  to  allow  fees  to  be  i>aid  to  his  attorney  as  a  part  of  the 
costs  of  the  suit,  see  Partition. 

FENCES— 

See  Railroads  21. 

Provisions  in  deeds  to  maintain,  are  covenants  running  with  the  land, 
see  Deeds. 

FORCIBLE  ENTRY— 

What  constitutes,  see  Landlord  and  Tbnant  1. 
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FORCIBLE  ENTRY  AND  DETAINER— 

1.  5te^ii/e«.—Con««rudum.— "Or".— "Anrf".— The  word  "or"  ahould 
be  read  "and"  in  the  first  relative  clause  of  §8083  Bums  1914,  §5237 
R.  S.  1881,  providing  that  "any  person  who  shall  nuike  unlawful 
or  forcible  entry  into  lands,  and  shall  either  peaceably  or  forcibly 
detain  the  same  against  an^r  person  having  the  right  of  possession 
thereof;  or  any  i>erson  having  peaceably  obtain^  the  possession 
of  lands,  who  shall  unlawfully  and  forcibly  keep  the  same  against 
any  person  having  the  right  to  possession  thereof,  may  be  ousted 
from  such  premises",  etc. 

Hammond  Sav.^  etc.,  Co.  v.  Boney^  295,  303  (3). 

2.  StattUory  Provisions, — Scope. — Only  i)ersons  having  ri^ht  to  pos- 
session or  the  lands  involved  come  within  the  protection  of  the 
forcible  entry  and  detainer  statute  (§8083  Bums  1914,  §5237  R.S. 
1881),  and  under  its  provisions,  the  .possession  can  not  be  chajiged 
against  the  person  who  actually  has  it  under  a  claim  of  right,  with* 
out  the  intervention  of  legal  procedure. 

Hammond  Sav.,  etc.,  Co.  v.  Boney^  295,  304  (4). 

3.  What  ConstitiUes. — A  forcible  entry  or  a  forcible  holding  is  more 
than  a  mere  trespass,  and  to  constitute  such  entry  or  holding 
by  possession  must  have  been  taken  or  kept  either  by  actual  vio- 
lence or  by  such  show  of  force  as  was  reasonably  calculated  to 
intimidate  the  rightful  owner. 

Hammond  Sav.,  etc.,  Co.  v.  Boney,  295,  306  (6). 

FORECLOSURE— 

Where  wife  not  made  a  party  to,  proceeding  she  can  redeem  her  one- 
third  interest  after  the  death  of  her  husband,  see  Husband  and 
Wipe  3. 

FORFEITURES— 

Of  right  to  insurance  are  not  favored  in  law,  see  Insttrancb  6-9. 

FRAUD— 

See  Bills  and  Notes  13;  Release;  Sales  5. 

Rescission  for,  see  Corporations  5,  6. 

Where  plaintiff's  attorney  after  judgment  took  a  lien  for  his  fee  and 
pending  an  appeal  by  the  defendant  settlement  was  made  between 
the  parties  without  the  knowledge  or  consent  of  plaintiffs  attorney, 
this  was  a  constructive  fraud  on  the  attorney  and  he  ms^  enforce 
his  rights  regardless  of  the  settlement,  see  Attorney  and  Client  2. 

1.  Burden  of  Proof. — False  Representations. — Knowledge. — In  an  ac- 
tion for  damages  for  false  representations  in  the  sale  of  a  horse, 
plaintiff  must  prove  that  defendant  knew  that  the  horse  was  not 
as  represented,  or  that  he  was  chargeable  with  such  knowledge. 

Kirk  V.  Trabue,  466  (1). 

2.  Deceit. — Nonessential  Representations. — In  an  action  for  fraud  on 
plaintiff  in  the  sale  to  him  of  certain  corporate  stock,  where  the 
complaint  proceeded  on  the  theory  that  representations  by  defend* 
ant  as  to  the  undesirability  of  retaining  in  the  company  the  man 
whose  stock  was  purchased  were  made  for  the  purpose  only  of  get- 
ting plaintiff  in  a  frame  of  mind  to  consider  the  purchase  of  such 
stock,  thus  renderinfi^  easier  of  accomplishment  d^endant's  sale  to 
plaintiff  of  such  stocK  at  par  after  he,  the  defendant,  had  arranged 
for  its  purchase  from  the  owner  at  much  less  than  par,  the  fact 
that  the  representations  as  to  the  owner  of  such  stock  were  true 
was  of  no  avail  to  defendant,  since  the  falsity  thereof  was  not 
essential  to  plaintiff's  cause  of  action. 

Voorhees  v.  Cragun,  690,  696  (1). 
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3.  Defenses. — Laches. — ^While  the  right  to  prosecute  an  action  may 
be  barred -if  plaintiff  has  been  guilty  of  such  laches  in  bringing  same 
as  to  work  an  equitable  estoppel,  where  the  action  is  one  atlaw  to 
recover  damiages  for  fraud,  and  iJie  situation  of  the  parties  has  not 
changed,  and  the  interest  of  no  third  party  has  intervened,  a  defense 
of  laches  founded  on  mere  delay  can  not  prevail. 

Voorhees  v.  Cragun,  690,  701  (6). 

4.  Evidence. — Suffideney, — ^Fraud  need  not  be  proved  by  a  particular 
kind  or  class  of  evidence,  but  to  sustain  a  nnding  of  &aud  there 
must  be  some  evidence  from  which  fraud  may  be  reasonably 
inferred.  Aidtman,  etc.,  Mach,  Co.  v.  SMI,  19,  24  (3). 

6.  False  Representations. — Ba^  of  Action. — Representations  relied 
ixpoTL  as  the  basis  of  an  action  for  fraud  must  relate  to  a  material 
existing  fact,  and  mere  opinions  as  to  value,  or  representations  or 
promises  as  to  what  one  can  or  will  do  in  the  future  will  not  furnish 
the  basis  for  such  an  action.  Voorhees  v.  Cragun,  690,  696  (2). 

6.  Misrepresentation. — Damages. — Where  false  statements  as  to  cost 
of  property,  made  in  representing  its  value,  are  such  as  to  constitute 
acuonable  fraud,  the  measure  of  damages  is  the  difference  between 
the  actual  value  and  the  value  as  represented;  but  where  property 
is  sold  at  what  is  represented  to  be  its  cost  to  the  seller,  so  that  the 
cost  price  is  a  material  part  of  the  agreement,  any  sum  paid  above 
such  cost  price  would  be  the  measure  of  damages. 

Voorhees  v.  Cragun^  690,  699  (4). 

7.  Misrepresentation. — Failure  to  Investigate. — ^Where  defendant,  in 
inducing  plaintiff  to  purchase  stock  held  by  the  superintendent  of 
a  corporation  in  which  they  were  each  interested,  told  plaintiff  that 
only  he,  the  defendant,  could  negotiate  the  purchase,  that  it  would 
not  do  to  let  such  superintendent  know  that  any  other  than  defend- 
ant was  interested  in  such  purchase,  which  defendant  represented 
would  be  made  at  par,  etc.,  when  as  a  matter  of  fact  aefendant 
already  arranged  for  its  purchase  below  par,  the  contention  by 
defendant,  in  an  action  against  him  by  plaintiff  to  recover  for  the 
fraud,  that  plaintiff  shoiild  have  investigated  before  buying  and 
paying  for  the  stock  was  unavailable. 

Voorhees  v.  Cragun,  690,  700  (6). 

8.  Misrepresenting  Price  of  Corporate  Stock. — ^Where  defendant  by 
falsely  representing  that  in  purchasing  eighty-one  shares  of  cor- 
porate stock  he  had  to  pay  9100  a  shi^,  when  in  fact  he  had  ar- 
ranged for  its  purchase  lor  $6,000,  by  reason  of  which  representa- 
tion plaintiff  paid  defendant  $8,000  for  eighty  shares,  defendant 
was  liable  to  plaintiff  for  the  difference,  since  a  person  who  arranges 
to  sell  to  another  property  at  cost  price  to  him,  and  by  false  repre- 
sentations as  to  such  price  induces  the  purchaser  to  pay  an  excess, 
is  liable  to  the  purchaser  for  the  difference  even  though  the  property 
may  be  worth  the  amount  i>aid  by  ^e  latter. 

Voorhees  v.  Cragun,  690,  697  (3). 

9.  Parties. — Li^ibility. — Evidence. — In  an  action  against  two  de- 
fendants for  damages  for  fraudulent  representations  in  the  sale  of 
a  horse,  where  the  evidence  showed  that  one  of  the  defendants  had 
no  interest  in  the  horse,  although  the  check  given  in  payment  for 
same  was  made  payable  to  him,  the  court  did  not  err  in  instructing 
the  jury  that  a  verdict  should  be  returned  in  his  favor. 

Kirk  V.  Trahue,  466,  468  (3). 

10.  Pleading. — Amendment. — In  an  action  for  fraud  in  the  sale  of 
certain  corporate  stock,  there  was  no  error  in  permitting  plaintiff, 
at  the  conclusion  of  the  evidence,  to  amend  the  complaint  to  show 
that  the  purchase  was  in  writing,  since  the  complaint  was  based  on 
tort  and  its  sufficiency  was  not  affected  by  the  amendment. 

Voorhees  v.  Cragun,  600,  703  (10). 
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Requirement  of  TTrittn^.-— Complianoe.— Cbnerally  a  oontaract  re- 
quired by  law  to  be  in  writme;  must  be  wholly  so  in  order  to  be 
enforceable  as  a  written  oontraot,  since  a  contract  partly  in  writing 
and  partly  in  parol  is  a  parol  contract.     Luther  v.  Baah^  S^^  539  (1). 

FREIGHT— 

Carriage  of,  see  Cabbibbs  1-4. 

GRADE— 

Change  of,  see  Railboaob  2. 

GOOD  FAITH— 

Briefs  showing  a,  effort  and  substantial  compliance  with  Rule  22  will 
be  considered,  see  Appeal  31. 

«GROSS«— 

See  WoBDS  and  Phbasbs  1. 

HARMLESS  ERROR— 

See  Appbal  83-92;  Dahagbb  3. 

HEIRS— 

Action  by,  see  Dbscbnt  and  Distbibution  4. 

In  dual  capacity,  see  Descent  and  Distbibution  2, 3. 

HIGHWAYS— 

1.  Action  on  CorUractor*8  Bonds. — Aeeignmenta, — Evidence, — In  an 
action  on  the  bond  of  a  contractor  for  the  construction  of  a  high- 
way, brought  by  a  bank  claiming  to  be  the  assignee  of  claimsfor 
labor  and  material  furnished,  where  the  evidence  showed  an  ar- 
rangement between  plaintiff  and  the  contractor  whereby  plaintiff 
was  to  honor  the  checks  given  by  the  contractor  to  laborers  and 
materialmen,  that  the  arrangement  was  carried  out  by  the  bank 
paying  the  checks  or  orders,  which  showed  the  purpose  for  which 
they  were  intended,  that  the  contractors  had  no  funds  in  the 
bank,  but  at  intervals  executed  notes  to  the  bank  for  amounts 
advanced  by  it,  such  bank  was  not  an  assignee  so  as  to  sue  on  the 
contractor's  bond  conditioned  for  the  payment  of  the  claims  of 
laborers  and  materialmen,  although  it  was  further  shown  that  the 
bank  preserved  such  checks  to  be  used  in  settlement  with  the  con- 
tractor, and  made  no  entry  of  their  payment  on  its  books. 

Title  QuararUy,  etc,  Co.  v.  State,  ex  ret.,  268,  276  (4). 

2.  Contractor's  Bond. — Construction. — ^The  bond  of  a  highway  con- 
tractor, conditioned  for  the  payment  of  all  debts  incurred  in  the 
prosecution  of  the  work,  including  labor  and  materials  furnished, 
was  liable  for  an  indebtedness  due  a  bank  which,  pursuant  to  an 
arrangement  with  the  contractor,  honored  the  checks  of  the  con- 
tractor issued  for  labor  and  material  used  in  building  the  highway. 

Title  Guaranty,  etc.,  Co.  v.  State,  ex  rd.,  268,  280  (7). 

3.  Contractor's  Bonds. — Power  of  Board  of  Commissioners. — ^While 
87723  Bums  1908,  Acts  1906  p.  621,  574,  requiring  the  bond  of  aeon- 
tractor  for  the  construction  of  a  highway  to  be  conditioned  for  the 
pajnnent  of  laborers  and  materialmen,  <ud  not  require  a  condition 
for  the  payment  of  all  debts  incurred,  the  board  of  county  com- 
missioners had  authority  to  accept  a  bond  with  such  additional 
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requirement  and  holders  of  seaeral  olaims  against  the  oontraot, 
inourred  in  oonneotion  vriih.  the  work,  oould  sue  on  suoh  bond. 
Tide  Guaranty,  etc^  Co.  v.  SUUe,  ex  rd.,  268,  281  (8),  291  (8). 

4.  Coniractor'B  Bond. — AaaignmerU  of  Claima. — Action, — Where  it 
appeared  that  claims  for  material  amd  labor  furnished  in  the  oon- 
struotion  of  a  highway  were  sold  and  transferred  to  plaintiff,  and 
that  in  a  transaction  with  the  contractor  that  became  connected 
with  such  transfer  the  contractor  agreed,  either  with  the  laborers 
and  materialmen  or  with  plaintiff,  to  pay  the  claims  out  of  the  fund 
that  would  become  due  for  building;  the  road  under  the  contract, 
suoh  agreement  by  the  contractor  did  not  amount  to  an  assi^^nment- 
creatLD^  a  lien  on  such  fund,  and  in  no  way  restricted  the  rights  of 
the  plamtiff  as  an  assignee  of  the  claims  of  such  materialmen  and 
laborers  to  prosecute  an  action  on  the  bond  of  the  contractor,  in 
view  of  the  fact  that  it  was  conditioned  for  the  i>ayment  of  all 
debts  incurred  in  the  prosecution  of  the  work,  including  labor  and 
material  furnished. 

Title  Qttaranty,  etc.,  Co.  v.  State,  ex  rd.,  268,  273  (2). 

5.  Imjjrovement. — Rights  of  Materialmen. — One  furnishing  gravel 
used  in  the  improvement  of  hip:hways  is  not  entitled  to  preference 
in  the  allowance  of  his  claim,  mdependently  of  statute,  as  against 
one  who  furnished  money  for  the  contractor's  payroU  uncfer  an 
assififnment  b^  the  contractor  of  the  estimates  and  mone3rB  to  be 
paid  for  such  improvement. 

Tipton  Realty,  etc.,  Co.  v.  Kokomo  Stone  Co.,  681,  689  (4). 

6.  Improvementa. — Aaeignment  of  Eetimatee  and  Money. — Rights  of 
Materialmen. — Statutory  Provisions. — Where  the  contractor  for  the 
improvement  of  certain  highways  assigned  all  the  estimates  and 
moneys  to  be  paid  on  said  improvements  to  a  firm  who  agreed  to 
fumi^  money  for  the  contractor's  payroll,  another  Grm  which 
furnished  gravel  used  in  the  construction  was  not  entitled  to  have 
the  funds  retained  for  the  payment  of  its  claim  under  the  act  of 
March  4,  1911  (Acts  1911  p.  437,  §§5901a,  5901b  Bums  1914), 
passed  shortly  after  suoh  assignment,  since  $1  of  said  act  provides 
for  the  retention  of  funds  for  subcontractors  and  laborers  onlv, 
and  while  the  provisions  of  §2  include  materialmen,  it  applies  only 
to  contracts  awarded  after  the  passage  of  the  act,  and  there  is  noth- 
ing to  warrant  the  construction  that  the  legifiJature  intended  the 
benefits  of  $1  to  extend  to  materialmen. 

Tipton  Realty,  eU.,  Co.  v.  Kokomo  Stone  Co.,  681,  688  (3). 

HUSBAND  AND  WIFE— 

See  Railboads  9. 

1.  DissoltUion  of  Marriage. — Agreements. — Validity. — Husband  and 
wife  are  not  free  to  enter  into  agreements  that  tend  to  promote  or 
facilitate  the  dissolution  ^  marriage,  since  the  State  and  society 
have  such  an  interest  that  the  law  stei>s  in  and  holds  them  to  var- 
ious obligations  and  liabilities.  Laufer  v.  Laufer,  508,  513  (3). 

2.  Inchoate  Interest  of  Wife. — Acts  of  Husband. — ^When  a  husband 
becomes  seized  of  the  title  to  lands  in  fee  simple,  the  interest  of 
his  wife  attaches  as  an  incident  to  his  seizing,  and  no  act  or  convey- 
ance by  the  husband  without  her  joining  therein  in  some  manner 
can  sever,  divest  or  extinguish  her  interests. 

Wachstetter  v.  Johruon,  659,  670  (6). 

3.  Inchoate  Interest  of  Wife. — Foreclosure  Sale. — Where  a  husband 
acquired  property  subject  to  a  judgment  foreclosing  a  mortoiee 
hen  which  he  agreed  to  pay  as  a  part  of  the  purchase  price,  and  the 
property  was  thereafter  sold  to  satisfy  suoh  mortgage,  the  wife,  by 
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virtue  of  her  marital  rights,  oould  redeem  her  one-third  interest 
after  the  death  of  her  husband,  she  not  being  a  party  to  the  fore- 
closure proceeding.  Wachatetter  v.  JohuBon^  659,  668  (5). 

4.  Inchoate  Interest  of  Wife, — Judicial  Sale, — StaltUes, — Section  3052 
Bums  1914,  §2494  R.  S.  1881,  providing  that  where  the  inchoate 
interest  of  a  married  women  is  not  directed  to  be  sold  by  the  judg- 
ment or  barred  by  virtue  of  the  sale,  it  becomes  absolute  and 
vests  in  the  wife  in  the  same  manner  and  to  the  same  extent  as 
upon  the  death  of  the  husband,  does  not  appl^  to  sales  of  real 
estate  upon  judgments  rendered  prior  to  the  taiang  effect  of  same, 
and  prior  to  such  statute  a  judicial  sale  vested  the  whole  title  in 
the  purchaser  subject  to  the  mchoate  right  of  the  wife  in  one-third 
of  tne  land  sold  in  the  event  she  survived  her  husband. 

Wachstetter  v.  Johnson,  659,  666  (3). 

5.  Inchoate  Interest  of  Wife. — Redemption. — Payment  of  Mortgage, — 
Subrogation, — Where  a  grantee,  under  a  conveyance  from  a  married 
man  in  which  the  wife  did  not  join,  paid  a  mortgage  lien  existing 
when  grantor  acquired  the  property,  a  conclusion  of  law,  in  an 
action  by  the  children  of  grantor  against  the  heirs  of  grantee  to 
redeem  their  mother's  inchoate  interest,  that  grantee's  heirs  are 
entitled  to  be  subrogated  to  the  amount  paid  by  grantee  on  the 
mortgage  lien  together  with  interest  at  six  per  cent,  from  date  of 
grantor  8  death,  etc.,  was  not  erroneous. 

Wachstetter  v.  Johnson,  659,  678  (13). 

6.  Inchoate  Interest. — Bona  Fide  Purchaser. — In  view  of  the  provi- 
sions of  S3037  Bums  1914,  $2499  R.  S.  1881,  that  no  act  or  convey- 
ance, performed  or  executed  by  the  husband  without  the  assent 
of  his  wife  evidenced  by  her  acknowledgment  thereof  in  the  manner 
reqtured  by  law,  etc.,  shall  extinguish  her  rights,  the  fact  that  a 
grantee  paid  a  full  and  fair  consideration  and  that  he  believed  his 
grantor  to  be  a  single  man,  would  not  prevent  the  inchoate  interest 
of  grantor's  wife  from  rii>emng  on  the  death  of  her  husband. 

Wachstetter  v.  Johnson,  659,  672  (7). 

7.  Inchoate  Interest. — Judicial  Sale. — Where  it  appeared  that  grantee 
at  the  time  of  purchasing  at  a  judicial  sale  and  taking  a  snerifT's 
deed,  already  had  on  record  a  warrantv  deed  to  the  realty  in  ques- 
tion from  one  who  was  at  the  time  of  its  execution  the  owner  in 
feesimple,  and  that  the  judgmentlien upon  which  the  salewashad,as 
well  as  all  other  liens,  were  to  be  paid  by  grantee  as  a  part  of  the 
purchase  price,  the  complete  legal  title  was  aJready  in  grantee  at 
the  time  of  the  judicial  sale  and  the  title  acquired  at  such  sale 
merged  into  it,  so  that  the  inchoate  interest  of  grantor's  wife,  who 
had  not  joined  in  the  execution  of  the  warranty  deed,  was  not 
barred  by  such  judicial  sale,  notwithstanding  the  lien  for  which 
the  property  was  sold  was  in  existence  when  grantor  acquired  his 
tide,  and  upon  the  death  of  grantor  such  inchoate  interest  ripened 
into  an  estate  subject  to  incumbrances  that  were  paramoimt  to  it 
when  grantor  took  title.  Wachstetter  v.  Johnson,  659,  674  (9). 

8.  Mortgages. — Nonjoinder  of  Wife. — Extent  of  Lien, — ^Where  a  hus- 
band takes  tide  to  real  estate  in  his  own  name  and  executes  a 
mortgage  thereon  to  secure  the  payment  of  the  purchase  money, 
such  mortgage  is  a  valid  lien  upon  the  entire  title,  and  the  wife 
has  no  interest  inchoate  or  otherwise  as  against  the  mortgage  re- 
gardless of  whether  she  joins  in  its  execution;  but  as  a  genersd  rule 
a  mortgage  by  the  husband  alone  on  lands  held  by  the  entireties, 
to  secure  the  payment  of  his  individual  debt,  can  not  be  established 
as  a  lien  against  such  land  or  enforced  against  either  him  or  his  wife. 

Simmons  v.  Parker,  403,  413  (6). 
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9.  Rights  of  Wife  in  Estate  of  Deceased  Husband.— Statutes. — Con^ 
struction. — ^The  statutory  enaotment  in  lieu  of  dower  is  liberally 
construed  in  favor  of  the  widow  and  is  regarded  as  analagous  to 
dower.  Wachstetter  v.  Johnson,  659,  668  (4). 

10.  Rights  of  Wife  in  Estate  of  Deceased  Husband. — Nature  of  Inter- 
est.— A  married  woman  is  regarded  as  a  purchaser  for  a  valuable 
consideration  of  all  the  property  which  accrues  to  her  by  virtue  of 
her  marriage.  Wtichstetter  v.  Johnson,  659,  666  (2). 

11.  Rights  of  Wife  in  Estate  of  Deceased  Husband. — StcUutory  Pro- 
visions.— The  rights  of  a  wife  in  the  lands  of  her  deceased  husband 
are  to  be  determined  by  the  statutory  provisions  relating  thereto, 
since  tenancy  by  dower  is  abolished,  and  under  {3014  Bums  1914. 
§2483  R.  S.  1881,  providing  that  one-third  of  the  real  estate  of 
which  the  husband  dies  siezed  shall  descend  to  the  widow  in  fee 
simple,  etc.,  she  takes  such  interest  in  the  lands  he  died  siezed  of 
as  an  heir,  whUe  under  §3029  Burns  1914,  §2491  R.  S.  1881,  pro- 
viding that  a  widow,  except  as  excepted  in  the  section  above  re- 
ferred to,  is  entitled  to  one-third  of  sil  the  real  estate  of  which  the 
husband  may  have  been  seized  in  fee  simple  at  any  time  during 
the  marriage  and  in  the  conveyance  of  which  she  may  not  have 
joined,  and  also  of  all  lands  in  which  her  husband  had  an  equitable 
mterest  at  the  time  of  his  death,  etc.,  she  takes  by  virtue  of  her 

_  marital  rights.  Wachstetter  v.  Johnson,  659,  665  (1). 

12."  Tenancy  by  Entireties. — ^A  tenant  by  the  entireties  owns  merely 
the  entire  estate,  and,  if  owned  in  fee,  such  an  estate  is  not  greater 
in  quantity  than  any  other  estate  in  fee. 

Simmons  v.  Parker,  403,  416  (9). 

13.  Wife*s  A  ctionfor  Injuries. — Measure  of  Damages. — Instructions. — 
In  a  married  woman  s  action  for  personal  injuries,  an  instruction 
informing  the  jury  that  the  damages  which  she  might  recover 
should  be  limited  to  the  injuries,  if  any,  which  she  herself  received 
"and  the  consequences  naturally  flowing  therefrom",  was  not 
objectionable  on  the  ground  that  the  quoted  phrase  was  susceptible 
of  being  understood  as  covering  elements  of  damage  for  w^o^  she 
could  not  recover,  when  considered  with  the  other  instructions,  and 
in  view  of  the  fact  that  the  verdict  was  not  such  as  to  show  that 
they  jury  was  misled.        Chicago,  etc.,  R.  Co.  v.  Fisher,  10,  18  (8). 

14.  Wrongful  Death  of  Wife. — Action  for. — Benefit  of  Husband. — 
Statutes. — Section  285  Bums  1914,  Acts  1899  p.  405,  authorizing 
actions  for  wrongful  death  to  be  maintained  by  the  personal  repre- 
sentative of  the  decedent  recognizes  two  classes  to  whom  the  dam- 
ages shall  inure,  the  one  consisting  of  the  widow,  or  widower,  as 
the  case  may  be,  and  children,  if  any,  and  the  other  consisting  of 
the  next  kin,  so  that  an  action  for  the  benefit  of  a  husband  may  be 
maintained  thereunder  for  the  death  of  the  wife,  although  she 
left  neither  children  nor  next  of  kin  surviving. 

Chicago,  etc.,  R.  Co.  v.  Biddinger,  419,  425  (3). 

16.  Wrongful  Death  of  Wife. — Action. — Right  of  Recovery. — /n- 
structions. — In  an  administrator's  action  for  the  death  of  his  de- 
cedent, brought  for  the  benefit  of  decedent's  surviving  husband, 
the  defendant  was  not  entitled  to  a  peremptory  instruction  in  its 
favor  on  the  theory  that  while  the  complaint  alleged  that  the 
husband  was  the  sole  heir  of  his  deceased  wife,  the  evidence  showed 
that  she  left  a  father  and  mother  who  were  heirs  at  law  to  one-fourth 
of  the  estate  of  over  $1,000,  since  the  husband  belonged  to  the 
first  class  of  persons  who  under  the  statute  would  be  entitled  to 
damages,  and  where  there  are  persons  of  this  class  the  damages 
are  awarded  to  them  to  the  exclusion  of  the  other  class. 

Chicago,  etc.,  R.  Co.  v.  Biddinger,  419,  435  (15). 
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16.  Wrongful  Death  of  Wife. — Damages. — InstrticUons.' — In  an  ad- 
ministrator's action  for  the  wrongful  death  of  his  decedent,  brought 
for  the  benefit  of  decedent's  surviving  husband,  instructions  stat- 
ing that  the  damages,  if  any,  suffered  by  the  husband  were  pecun- 
ianr,  and  that  the  jury  might  take  into  consideration  the  expectancy 
of  life  of  decedent,  her  habits  of  industry,  thrift  and  economy,  the 
nature  and  extent  of  services  rendered  for  her  husband,  that  the 
amount  of  her  personal  expenses  diould  be  deducted  therefrom, 
and  that  no  damages  should  be  assessed  for  pain  and  suffering  of 
decedent,  nor  for  the  wounded  feelings  of  the  husband,  correctly 
stated  the  law  so  far  as  they  went,  and  were  unobjectionable  in  the 
absence  of  any  request  for  instructions  embodying  features  alleged 
to  have  been  omitted. 

Oiicago,  etc,  R.  Co.  v.  Biddinger,  419,  433  (11). 

IMPLIED  AUTHORITY— 

The  authority  of  a  payee  to  fill  blank  spaces  in  a  note  may  be  implied 
from  ciroumstanoes  and  from  facts  proved,  see  Bills  and  Notes 
6,9. 

IMPUTED  NEGLIGENCE— 

See  Negligekcb  10. 

INCHOATE  INTEREST— 

Of  wife,  see  Husband  and  Wifb  2-7. 

"INCLUDING"— 

See  Words  and  Phbasbs. 

INCOMPETEPTT  EVIDENCE— 

On  a  material  matter  is  presumed  to  be  harmful  unless  the  record 
shows  the  contrary,  see  Appbal  40. 

INSTRUCTIONS— 

See  Trial  8-10. 

INSURANCE— 

See  Corporations  2^. 

1.  Action  on  Life  Policy. — Answer  of  ^ravd. — Sufficiency. — In  an 
action  on  a  life  policY>  and  answer  on  Uie  theory  of  fraud  by  the 
insured  in  falsely  stating  the  nature  of  his  occupation,  was  insuffi- 
cient in  the  absence  of  anj^  avermtiiit  to  show  that  the  defendant 
elected  to  avoid  and  rescmd  the  contract  after  (tiscovery  of  the 
fraud  by  returning  or  tendering  back  the  premiimis  paid. 

Anchor  Life  I /is.  Co.  v.  Meyer,  36,  40  (4). 

2.  Action  on  Policy. — Complaint. — Negativing  Exceptions  in  Policy. 
— ^Plaintiff  in  an  action  on  a  life  Insurance  policy  need  not  negative 
the  exceptions  contained  therein,  as  they  are  matters  of  defense. 

Anchor  Life  1  w.  Co.  v.  Meyer,  35,  37  (2). 

3.  Action  on  Policy. — Complaint. — ^A  co^  nplaint  based  upon  a  stand- 
ard form  of  life  insurance  policy,  aJDeging  the  execution  of  the 
policy  and  the  death  of  the  msured  from  a  cause  within  its  terms, 
and  that  plaintiff  and  the  insured  fuUy  i>erformed  all  the  condi- 
tions of  the  policy  to  be  performed  by  them,  and  disclosing  nothing 
to  the  effect  that  the  death  resulted  by  reason  of  insured  being 
engaged  in  any  prohibited  occupation,  was  sufficient  as  against 
demurrer.  Anchor  Life  1  w.  Co.  v.  Meyer,  36,  37  (1). 
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4.  Action  on  Life  Policy. — Defenses. — Death  from  Use  of  Explosives. — 
Under  a  life  policy  exempting  the  oompany  from  liability  if  death 
ensued  from  the  act  of  insured  in  making  or  using  explosives,  etc., 
the  oompany  oould  not  avoid  liability  for  the  death  of  insured  by 
the  explosion  of  a  steam  boiler  used  m  oonneotion  with  the  opera- 
tion of  a  sawmill.  Anchor  Life  Ins,  Co.  v.  Meyer^  35,  39  (3). 

6.  Construction  of  Policy. — Application. — ^Where  an  application  for 
insurance  is  by  the  terms  of  the  policy  made  a  part  thereof  »  it  and 
the  policy  are  to  be  construed  as  one  contract. 

Anchor  Life  Ins.  Co.  v.  Meyers  85,  40  (5). 

6.  Forfeiiwres. — ^Forfeitures  of  right  to  insurance  are  not  favored  in 
the  law.  and  wUl  be  enforced  only  where  there  is  the  dearest  evi- 
dence tnat  such  was  the  intention  of  the  parties. 

West  V.  National  Casualty  Co.,  479,  489  (2). 

7.  ForfeUvre. — Estoppd. — ^Where  an  insurance  company,  by  its 
course  of  dealings  with  the  insured  and  others  known  to  the  in- 
sured, has  induced  the  belief  that  so  much  of  the  contract  as  pro- 
vides for  a  forfeiture  in  a  certain  event  will  not  be  insisted  on,  the 
company  will  not  be  allowed  to  set  up  such  forfeiture. 

West  V.  National  Casualty  Co.,  479,  489  (3). 

5.  FoffeUwre. — Estoppd. — Time  of  Paying  Premiums. — ^Where  an 
insurer  by  any  agreement,  either  express  or  implied  from  its  acts 
and  conduct,  causes  the  msured  to  honestly  believe  that  it  will 
receive  the  premiums  after  the  time  fixed  in  the  i>olicy  and  keep 
the  policy  alive,  it  is  thereb^r  estopped  from  asserting  a  forfeiture 
provided  in  the  policy  for  failure  to  pav  at  the  specified  time,  on 
account  of  a  delay  in  parent  induced  by  such  agreement  and  the 
premiums  paid  and  received  in  accord  therewith. 

West  V.  National  Casucdty  Co.,  479,  490  (4). 

)•  FotfeUurc^EstoppeL — Power  of  Agent. — Extending  Time  of  Pay^ 
ing  Premiums. — ^Under  the  rule  that  a  principal  is  charged  wim 
any  act  or  contract  of  the  agent  within  the  general  scope  of  his 
api>arent  authority,  the  agent  of  an  insurance  company  having 
authoritv  to  accept  payment  of  premiums  and  issue  renewal  re- 
ceipts, thereby  in  effect  extending  or  renewing  the  policy  for  the 
period  covered  by  the  renewal  receipt,  necessarily  nas  authority 
to  extend  the  time  of  payment  of  such  renewal  premiums,  not- 
withstanding a  stipulation  in  the  i)olicy  to  the  contrary,  so  as  to 
estop  the  oompanv  ftova  asserting  a  forfeiture  ^imded  on  a 
failure  to  pay  at  the  time  provided  in  the  policy,  mduced  by  the 
acts  and  conduct  of  such  agent. 

West  V.  National  Casualty  Co.,  479,  492  (5),  495  (5). 

10.  Fire  Insurance. — Alienation  of  Property. — Liability  on  Premium 
Note.-^Wh&ce  the  assured  under  a  fire  policy  paid  the  first  annual 
premium  in  cash  and  executed  notes  for  succeeding  years  of  the 
policy  term,  and  prior  to  the  expiration  of  l^e  first  year  sold  the 
property  covered  and  tendered  back  the  policy  for  cancellation,  he 
was  not  liable  on  the  premium  notes;  it  appearing  that  the  cash 
premium  was  more  thaji  the  short  rate  for  the  time  the  policy  had 
been  in  force,  and  that  the  policy  by  its  terms  became  void  on  a 
transfer  of  the  property.  Continental  Ins.  Co.  v.  Smith,  401. 

11.  Knowledge  of  Agent. — ^The  knowledge  of  an  insurance  agent 
acquired  whfle  acting  for  his  company  in  connection  with  a  matter 
in  which  he  is  authorized  to  act,  wiU  be  imputed  to  the  company. 

West  V.  National  CasuaUy  Co.,  479,  494  (7),  495  (7). 

12.  LiMlity  Insurance.-^lontracts.'-^onstrucHon. — ^The  contracts 
or  policies  of  surety  companies  engaged  in  the  business  of  providing 
mdemnity  against  loss  for  a  money  consideration  paid  by  the  in- 
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Bured,  are  to  be  oonstrued  most  strongly  against  the  surety  and  in 
favor  of  the  indemnity  which  the  insurod  had  reasonable  gromid  to 
expect.       EvansviUe  Ice^  etc,  Co.  y.  FidelUy,  etc,  Co.^  194»  198  (1). 

13.  Liability  Insurance. — Exception  in  Policv.-^onstrucHon. — 
Where  the  exception  in  a  policy  issued  by  defendant  insuring  plain- 
tiff against  liability  for  injuries  to  its  employes,  when  properly 
construed,  exempted  the  defendant  from  liability  thereon  where 
injuiy  was  suffered  by  any  person  in  connection  with  the  making 
of  additions  or  repairs  to  or  alterations  in  any  building,  structure 
or  plant,  plaintiff  s  claim  for  money  expended  for  medical  aid  to 
an  injured  employe,  and  for  defending  an  action  brought  by  such 
employe,  was  not  within  the  terms  of  the  policy,  in  view  of  the  fact 
that  suck  employe  was  injured  while  unloading  a  coil  from  a  car 
to  be  installed  in  an  addition  which  plaintiff  was  constructing  to 
its  ice  plant,  though  such  employe  was  a  general  emi>loye  not 
directly  engaged  either  in  the  construction  ot  the  addition  or  in 
the  installation  of  the  appliances  therein. 

EvansviUe  Ice,  etc.,  Co.  v.  FidelUy,  etc,  Co^  194,  199  (2). 

14.  Life  Insurance. — Industrial  Policy. — Forfeittare.'^^Premiums. — 
Payment  by  Agent  of  Insurer. — Effect, — ^Where  the  agent  of  insurer, 
on  being  advised  by  plidntiff  that  he  was  unable  to  pay  the  weekly 
premiums  on  an  industrial  i>olicy  on  the  life  of  his  child  agreed 
temporarily  to  pay  the  premiums  for  plaintiff,  such  agreement 
merely  created  an  agency  as  between  plaintiff  and  such  agent 
and  was  not  binding  on  the  insurer;  but  to  the  extent  that  such 
agent  in  fact  paid  premiums,  they  must  be  deemed  paid. 

Public  Savings  Ins.  Co.  v.  Manning,  239,  244  (2). 

16.  Life  Insurance. — Industrial  Plan, — ForJeUures. — In  view  of  the 
nature  of  industrial  insurance  and  the  class  of  people  with  whom 
the  company  deals  in  issuing  such  policies  and  collecting  the 
premiums  thereon,  courts  are  justified  in  seizing  hold  of  and  giving 
effect  to  slight  circumstances  m  order  to  prevent  a  forfeiture,  where 
the  forfeiture,  if  enforced,  must  be  based  upon  some  i>rovision  in* 
serted  in  the  contract  for  the  benefit  of  the  insurer. 

Public  Savings  Ins.  Co.  v.  Manning,  239,  253  (7). 

16.  Life  Insurance. — Waiver  of  Provisions  in  Policy. — Acts  of  AgenL 
— ^Although  an  industrial  pohcy  on  plaintiff's  child  provided  against 
waiver  of  any  of  its  provisions  except  by  indorsement  signed  by  the 
president,  vice  president,  secretary  or  medical  director  of  the  com- 
pany, a  verdict  for  plaintiff  was  not  precluded  even  if  the  evidence 
were  held  to  show  a  failure  to  keep  the  premiums  paid  as  required 
by  the  policy,  in  view  of  evidence  showing  that  after  the  time 
"TOen  the  poucy  was  alleged  to  have  expired,  defendant's  superin- 
tendent of  agents  called  at  plaintiff's  home  to  discuss  the  policy 
and  assured  plaintiff  that  the  policy  had  not  lapsed  and  that  it  was 
only  necessary  for  plaintiff  to  resume  payment  of  the  premiums, 
that  thereafter  plaintiff  paid  a  premium  and  was  given  credit 
therefor  in  a  book  provided  by  aefendant  for  su<^  purpose,  and 
that  plaintiff,  though  at  tlie  time  entitled  to  have  tine  policy  re- 
instated, was  not  advised  by  such  superintendent  or  by  the  agent 
to  whom  he  subsequently  paid  the  premium  that  such  course  was 
necessary,  since  under  the  evidence  the  acts  of  such  superintendent 
and  agent  must  be  deemed  a  waiver  of  the  provision  against  for- 
feiture. 

Public  Savings  Ins.  Co,  v.  Manning,  239,  246  (3),  248  (3),  249  (3). 

17.  Life  Insurance, — Action  on  Industrial  Policy.-^Premiutns  Pcdd 
by  Agent  of  Insurer, — Evidence, — Sufficiency, — ^Where  an  industrial 
policy  provided  that  benefits  should  be  paid  if  the  insured  died 
while  premiums  were  not  in  arrears  exoeeoing  four  weeks,  and  that 
no  agent  oould  alter  or  change  the  contract,  evidence  showing  an 
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agreement  for  temponury  payment  of  premiums  hj  the  agent  of 
inaurer  on  behalf  of  plaintiii,  that  subsequently  the  msurer's  super- 
intendent called  at  plaintiff's  home  and  informed  him  that  the 
polioy  was  still  in  foroe  and  advised  him  to  pay  the  premiums, 
that  pursuant  to  such  advice  plaintiff  saw  the  agent  and  told  him 
he  could  resume  payment,  that  such  agent  caJIed  the  following 
Monday  and  collected  one  weekly  i>remium  on  the  policy  and 
entered  the  payment  in  a  book  fiu*nished  by  insurer  to  plaintiff 
for  that  purpose,  together  with  testimony  of  the  agent  from  which 
it  appeared  that  he  nad  personally  paid  plaintiff's  premiums  in  an 
amoimt  sufficient  to  extend  the  policjr  beyond  the  date  of  the 
death  of  plaintiff's  child,  on  whose  life  it  was  issued,  was  sufficient 
to  support  a  verdict  for  plaintiff  as  a«:ainst  the  theory  that  the 
policy  had  lapsed. 

Public  Savings  Ins.  Co.  v.  Manning,  239,  241  (1),  245  (1). 

18.  Provisions  of  Policy. — Waiver. — The  express  provisions  in  a 
policy  of  insturance  that  no  agent  has  authority  to  change  the  pol- 
icy or  waive  any  of  its  provisions,  may  be  waived  by  an  agent  of 
the  comiMmy  acting  within  his  actual  or  apparent  authority.         ^ 

West  V.  National  Casualty  Co.,  479,  493  (6). 

19.  Provisions  in  Policy. — Waiver. — Restrictive  provisions  in  a 
policy  of  insurance,  being  for  the  benefit  of  the  company,  may  be 
waived  by  it;  and,  since  oral  contracts  of  insurance  are  as  valid  as 
if  in  writing,  such  provisions  may  be  waived  verbally. 

Public  Savings  Ins.  Co.  v.  Manning,  239,  249  (5). 

20.  Provisions  in  Policy. — Waiver. — Since  a  corporation  can  act 
only  by  agent,  it  follows  that  a  provision  in  a  policy  of  insurance 
limiting  the  power  of  agents,  or  providing  how  the  contract  may 
be  modified,  may  be  waived  by  an  a^ent  expressly  authorized  to 
that  end,  or  by  an  agent  whose  authority  may  be  implied  from  the 
nature  of  the  agency,  a  course  of  dealing  or  the  nature  of  the  busi- 
ness transacted.     Ptiblic  Savings  Ins.  Co.  v.  Manning,  239,  249  (6). 

21.  Renewal  Premiums. — Condition  of  Receipt. — Jury  Questioin. — 
Whether  insured's  renewal  premiums  were  received,  and  his  insur- 
ance continued,  under  a  clause  of  the  policy  providing  for  tem- 
porary suspension  of  liability  if  such  premium  was  not  paid  at  a 
specified  time,  or  whether  they  were  paid  and  received  under  an 
arrangement  waiving  strict  compliance  with  the  policy  as  to  time 
of  such  payments,  is  a  question  tor  the  jury;  the  evidence  thereon 
not  being  undisputed.   West  v.  National  Casualty  Co.,  479,  498  (9). 

22.  Renewal  Premiums. — Extending  Time  of  Payment. — Injury 
Before  Payment. — The  fact  that  payment  for  the  monthly  renewal 
premium  was  made  after  the  insured  was  injured  did  not  destroy 
nis  right  to  make  it  under  an  arrangement  with  the  agent,  pursu- 
ant to  which  he  had  for  a  long  time  been  acting,  that  payments 
might  be  made  at  any  time  before  the  tenth  of  the  month,  especially 
in  the  absence  of  any  evidence  of  collusion  or  fraud  between  them, 
or  that  he  had  before  the  injury  determined  that  he  would  make  no 
more  payments.  West  v.  National  Casualty  Co.,  479,  498  (8). 

23.  Restrictive  Provisions. — Enforcement. — Restrictive  provisions  in 
a  contract  of  insurance  are  not  literally  enforced  by  tne  courts  re- 
gardless of  the  attending  circumstances. 

Public  Savings  Ins.  Co.  v.  Manning,  239,  247  (4). 
INTEREST— 

Failure  to  demand,  see  Sales  2. 

Rate  of,  see  Bills  and  Notes  7. 

Recovery  of,  see  Sales  1-3. 

Recovery. — Unliquidated  Claim. — ^Interest  may  be  recovered  on  an 
unliquidated  daim  under  some  oiicunistanoes. 

Kuhn  Y.  PoweU,  131, 134  (4). 
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INTERROGATORIES  TO  JURY— 

See  Appeal  82,  89. 
Submitting,  see  Appeal  64. 

INTERURBAN  RAILROADS— 

See  Railroads  1. 

JOINT  SPECIFICATION— 

Of  error,  see  Now  Tbial  1. 

JUDGMENT— 

On  demurrer,  see  Appeal  28. 

On  answer  to  interrogatories,  see  Railboads  12. 

Motion  for,  notwithstanding  verdict,  see  Appeal  68. 

Revival  of,  see  Appeal  27. 

The  pendency  of  a  motion  to  modify,  does  not  operate  to  extend  the 
time  for  taldng  an  appeal,  see  Appeal  12. 

The  payment  of  a,  or  a  part  thereof  by  a  judgment  defendant  does  not 
necessarily  estop  him  from  prosecuting  an  appeal  therefrom,  see 
Appeal  6. 

The  ruling  of  the  trial  court  on  an  application  to  stay  proceedings  for 
nonpayment  of  the  costs  of  a  former  suit  is  not  a  final,  from  which 
an  api)eal  may  be  taken,  see  Appeal  2. 

Revived.— ExeciUion.— Under  §717  Bums  1914,  §675  R.  S.  1881,  pro- 
viding that  after  the  lapse  of  ten  years  from  the  entry  of  judgment, 
or  the  issuing  of  an  execution,  an  execution  can  be  issued  only  upon 
leave  of  court,  upon  motion,  upon  ten  days'  i>er8onal  notice  to  the 
adverse  party,  etc.,  it  is  not  contemplated  that  the  proceeding  shall 
be  commenced  by  pleading  in  the  nature  of  a  complaint,  but 
simply  by  a  motion  to  be  heard  by  the  court  in  a  summary  way. 

Coffin  V.  Pfau,  384,  386  (1). 

JUDICIAL  SALE— 

See  HusBAin)  Ain>  Wife  4,  7. 

JURISDICTION— 

Appellate,  see  Appeal  1. 

JURY— 

See  Questions  for  Jury. 

Province  of  court  and,  see  Contracts  13. 

Interrogatories  to,  calculated  to  have  no  other  effect  than  to  confuse 
and  mystify  the  jury,  should  not  be  i)ermitted,  see  Trial  2. 

JUSTICES  OF  THE  PEACE— 

Action  commenced  before,  see  Pleadinq  3,  4. 

JUVENILE  COURT- 

The  statute  permits  a  less  formal  and  technical  procedure  in  the  taking 
of  appeals  from  the,  than  is  customary  in  other  proceedings,  see 
Appeal  1. 

KNOWLEDGE— 

Of  agent,  see  Insurance  11. 

Of  infirmities,  see  Bills  and  Notes  5,  19. 
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See  FsAUD  3;  QuinnNa  Titlb  2. 

LANDLORD  AND  TENANT— 

1.  Forcible  Entry. — What  ConstittUes, — Farce  Required. — ^While  the 
act  of  a  landlord  and  his  new  lessee,  on  the  aUe^fed  termination  of 
tiie  lease  and  right  to  possession  of  an  oocup3ang  sub-tenant,  in 
entering  the  premises  in  the  absence  of  the  latter,  by  prying  boards 
off  a  trap  door  in  the  floor  of  a  cellar  to  which  the  landlord  had 
access,  md  not  in  itself  amount  to  a  forcible  entry  as  defined  by 
§8083  Bums  1914,  §5237  R.  S.  1881,  yet  such  method  of  entrance, 
coupled  with  the  fact  that  it  was  for  the  purpose  of  obtaining  pos- 
session as  against  one  who  was  holding  under  a  claim  of  right,  and 
the  further  facts  that  they  promptly  proceeded  to  barricade  the 
doors  and  placed  on  guard  a  special  policeman  bearing  the  indicia 
of  authority,  who  protected  the  premises  against  reentry  until 
arrested  at  tne  instance  of  the  sub-tenant,  who  immediately  insti- 
tuted legal  proceedings,  constituted  a  forcible  entry  within  the 
meaning  of  the  statute. 

Hammond  Sav.  etc.,  Co.  v.  Boney,  295,  306  (6). 

2.  Recovery  of  Poaseseion, — Process  of  Law. — The  rule  that  a  land- 
lord, entitled  to  immediate  possession  through  expiration  of  Hie 
term,  may  take  such  possession  by  force  and  will  incur  no  civil  lia- 
bility except  for  excessive  force,  has  no  application  to  cases  where 
such  possession  .is  obtained  in  violation  of  the  forcible  entry  and 
detsdner  statute;  and  an  entrance  under  circumstances  amounting 
to  a  forcible  entry,  though  made  in  reliance  on  the  provision  of  a 
lease  entitling  the  landlord  to  enter,  take  possession  and  expel  the 
occupant  without  in  any  way  being  a  trespasser,  created  a  hability 
under  §8083  Bums  1914,  §5237  R.  S.  1881,  defining  forcible  entry 
and  detainer.  Hammond  Sav.^  etc.,  Co.  v.  Boney,  295,  310  (7). 

3.  Riqhia  of  Tenant. — Knowledge  of  Prior  Lease. — ^The  occupant 
holding  over  after  the  expiration  of  his  term  and  claiming  some 
new  ri^ht  in  the  premises  by  virtue  of  an  alleged  oral  understanding 
had  with  the  owner  after  actual  and  constructive  knowledge  that 
the  latter  had  leased  to  another,  could  not  successfully  maintain 
fluoh  light  against  the  lessee.    . 

Hammond  Sav.,  etc.,  Co.  v.  Boney,  295,  299  (1). 

LAST  CLEAR  CHANCE— 

See  Railroads  19,  20,  22,  24. 

LEGISLATIVE  INTENT— 

See  Statittbs. 

LIABILITY  INSURANCE— 

See  Insurancb  12, 13. 

UCENSES— 

1.  AvthorUy  to  Conduct  Business. — Presumption  and  Burden  of 
Proof. — Wbere  a  statute  fixes  certain  recjuirements  as  conditions 
precedent  to  the  right  to  carry  on  a  certain  business,  or  to  the  per^ 
formance  of  certain  acts,  and  fixes  a  penalty  for  noncompliance 
therewith,  the  party  who  seeks  to  enforce  a  right  dependent  upon 
such  law  has  the  burden  of  showing  compliance  therewith  and  may 
not  rely  ui>on  the  presumption  that  the  reauirements  of  the  law 
have  been  satisfied.       Bright  Not*  Bar^  v,  Hartman,  440,  448  (6). 
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2.  Rights  of  Unlicensed  Persons, — dmJtracls. — ^Where  a  statute  for- 
bids the  carrying  on  of  any  business  without  first  procuring  a 
license,  passing  a  tax,  inspection,  registration,  complying  with  pre- 
scribed tests,  or  the  like,  contracts  relating  thereto  made  by  persons 
in  carrying  on  such  business  are  void,  though  the  statute  contains  no 
express  provision  to  that  effect. 

Brighl  NaL  Bank  v.  HaHman,  440,  447  (5). 

LIENS— 

Vendor's,  see  Mortgages  7;  Vendor  and  Pxtrchaser  1-4. 

Equitable  Liens. — ^A  mere  agreement  to  pay  out  of  a  fund  is  not  sufiQ.- 
cient  to  create  a  specific  equitable  lien  on  the  fund  for  the  payment 
of  the  debt  involved. 

Tide  Guaranly,  etc,  Co.  v.  StaU,  ex  rd.,  268,  273  (3). 

LIFE  INSURANCE— 

See  Insurance  1-5,  14-17. 

LIQUIDATED  DAMAGES— 

See  Damages  5-10. 

KNOWLEDGE— 

Of  infirmities,  see  Bills  and  Notes  19. 

MARRIAGE— 

Dissolution  of,  see  Husband  and  Wino  1. 

MASTER  AND  SERVANT— 

See  Negligence  4. 

1.  Employers*  Liability  Act, — Railroad  Employes, — The  Employers' 
Liability  Act  of  March  4,  1893  (§8017  Bums  1914,  Acts  1893  p. 
294),  applies  only  to  that  class  of  railroad  employes  whose  duties 
expose  them  to  peculiar  hazards  incident  to  the  use  and  operation 
of  railroad  engines  and  trains,  and  whose  injuries  are  caused  thereby ; 
hence  an  employe  of  a  railroad  company  enfi:aged  to  break  coal  at 
a  dock,  and  who  was  injured  in  the  course  of  his  employment  by  the 
falling  of  the  door  of  a  standing  dump  coal  car  which  was  being  un- 
loaded, was  not  within  the  provisions  of  the  act. 

Toledo,  etc,,  R.  Co.  v.  Cowan,  375,  378  (1). 

2.  Injuries  to  Railroad  Employe. — Complaint. — Sufficiency. — ^A  com- 
plaint for  injuries  to  an  employe  of  a  railroad  company  though 
claimed  to  state  a  cause  of  action  under  §8017  Bums  1914,  Acts 
1893  p.  294,  is  sufficient  on  demurrer  if  it  states  a  cause  of  action 
either  under  the  statute  or  at  common  law. 

Toledo,  etc.,  R.  Co.  v.  Cowan,  375,  381  (2). 

3.  Injuries  to  Servant. — Assumption  of  Risk. — ^As  a  general  rule 
under  the  common  law,  the  servant  assumes  the  risk  of  defects  or 
dangers  of  which  he  has  knowledge  or  of  which  he  could  have 
had  knowledge  by  the  exercise  of  ordinary  care. 

Toledo,  etc.,  R.  Co.  v.  Cowan,  375,  381  (5). 

4.  Injuries  to  Servant. — Complaint. — Causal  Connection. — ^A  com- 
plaint for  injuries  to  a  servant,  to  be  good  as  a  common-law  action 
must  show  a  causal  connection  between  the  negligence  charged 
and  the  injury  complained  of. 

Toledo,  etc.,  R.  Co.  v.  Cowan,  375,  381  (3). 

5.  Injuries  to  Servant. — Complaint. — Employer's  Liability  Act. — 
Mine  Servant.— The  Employer's  Liability  Act  of  1911  (Acts  1911 
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p.  145,  f8020a  Boms  1914),  gives  no  right  of  action  against  an 
employer  except  for  negligence,  eliminates  the  doctrine  of  assumed 
risk  wnere  there  is  a  violation  of  an  ordinance  or  statute,  or  when 
it  arises  from  obedience  to  orders  or  directions  from  the  employer 
or  any  one  the  employe  is  bound  to  obey,  or  is  based  on  known 
defects  in  the  place  of  work,  or  which  might  have  been  known,  or 
where  the  injury  arises  from  dangers  or  hazards  inherent  or  s^par- 
ent  in  such  place,  and  eliminates  the  defenses  of  negligence  and  con- 
tributory negligence  resulting  from  obedience  or  conformity  to  an 
order  or  direction  which  the  employe  was  bound  to  obey;  and«  since 
§8580  Bums  1914,  Acts  1905  p.65,  §12,  relatingto  the  operation  of 
coal  mines,  recojgnizes  two  ways  of  making  such  mines  safe,  a  com- 
plaint for  injuries  to  a  mine  employe  whose  duty  it  was  to  repair 
the  mine  in  conformity  to  an  order  of  the  mine  boss,  which  disclosed 
that  the  way  selected  by  the  boss  was  dangerous  and  kaown  so  to 
be,  although  a  safer  way  could  have  been  selected,  and  that  while 
attempting  to  do  the  work  in  conformity  to  such  order  loose  slate 
fell  on  such  employe,  etc.,  stated  a  cause  of  action  imder  the  Em- 
ployer's Liability  Act.      Vandalia  Coal  Co.  v.  Alsopp,  649,  654  (1). 

6.  Injuries  to  Servant, — Defective  Handcar. — Verdict, — Evidence. — 
In  a  railroad  section  hand  s  action  for  injuries  from  the  defective 
condition  of  a  handcar  fiu*nished  for  the  transportation  of  em- 
ployes, whereby  he  was  thrown  to  the  groimd  on  the  sudden  stop- 
ping of  the  car,  a  verdict  for  plaintiff  was  supported  by  evidence 
showing  that  the  defect  was  such  as  to  cause  the  car  to  lurch  for- 
ward only  when  the  car  was  brought  to  a  sudden  stop,  that  the 
occasion  of  the  accident  was  the  first  time  during  the  plaintiff's 
employment  that  the  car  was  brought  to  a  sudden  stop,  that  the 
defect  was  not  open  and  obvious  and  had  not  been  noticed  by  him 
before,  and  that  the  defect  had  been  brought  to  the  notice  of  the 
foreman  by  other  employes  who  had  notic^  it  a  few  days  before 
the  accident.  Vandalia  R.  Co.  v.  Parker ^  146,  151  (2). 

7.  Injuries  to  Servant. — Defective  Handcar. — Aesumvtion  of  Risk. — 
Knowledge  of  Defects. — Comvlaint. — In  an  action  for  injuries  to  a 
railroad  section  hand  caused  by  defective  condition  of  a  handcar 
provided  by  the  company  for  the  transportation  of  its  employes, 
the  mere  showing  in  the^  complaint  that  plaintiff  had  ridden  ui>on 
the  car  some  distance  immediately  preceding  the  accident,  did 
not  render  the  pleading  objectionable,  since  m  view  of  the  fact 
tJiat  plaintiff  had  the  right  to  rely  on  the  presumption  that  defend- 
ant had  performed  its  duty  to  furnish  a  safe  car  for  his  transporta- 
tion and  that  he  was  not  required  to  make  an  inspection  of  the  car 
before  using  it,  the  coiirt  could  not  say  as  a  matter  of  law  that  he 
assumed  the  risk,  in  the  absence  of  averments  showing  that  the 
defects  were  open  and  obvious^and  that  plaintiff  had  actual  Imowl- 
edge  of  the  defect  complained  of. 

Vandalia  R.  Co.  v,  Parker,  146,  150  (1). 

8.  Injuries  to  ^  Servant. — FeUow  Servant. — Complaint. — ^Under  the 
common  law.  in  a  servant's  action  for  personal  ii:Ejuries  caused  by  the 
negligence  of  another  in  the  employ  of  the  common  master,  the 
complaint  must  show  affirmatively  that  the  negligent  employe  was 
not  the  fellow  servant  of  plaintiff  and  it  must  appear  that  he  was 
in  the  discharge  of  a  duty  which  the  master  owed  to  plaintiff. 

Toledo,  etc.,  R.  Co.  v.  Cowan,  375,  382  (6). 

9.  Injuries  to  Servant. — Unsafe  Appliances. — Complaint. — KnowU 
edge  of  Defect. — ^A  complaint  to  enforce  the  master's  common-law 
liability  for  injuries  to  a  servant,  and  based  on  the  master's  neglect 
with  respect  to  safe  appliances,  or  a  safe  place  to  work,  must  aver 
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knowledee,  actual  or  oonstructive,  on  the  part  of  the  master  and 
want  of  knowledge  on  the  part  of  the  injured  servant. 

Toledo,  etc.,  R.  Co.  v.  Cowan,  375,  381  (4). 

10.  Injuries  to  Third  Persona. — Liability. — ^An  employer  is  liable  for 
injuries  wilfully  or  carelessly  inflicted  by  an  employe  while  in  the 
performance  of  his  duties,  whether  the  particular  act  complained 
of  was  authorized  by  the  employer  or  not. 

Mast  V.  Bomeman  &  Sons,  325  (1). 

11.  Injuries  to  Third  Person. — Liability. — An  injury  inflicted  on 
plaintiff  while  in  defendant's  store  to  exchange  adefective  hammer 
for  a  good  one,  caused  by  the  act  of  defendant's  clerk  in  striking: 
the  hajnmer  a  heavy  blow  with  a  large  hammer  which  caused  a 
piece  of  steel  to  fly  from  the  defective  hammer  and  strike  plfdntiff'a 
eve,  can  not  be  deemed  a  mere  accidental  injury,  in  view  of  the 
showing  that  plaintiff  had  pointed  out  the  d^ect  as  being  a  con- 
dition of  the  steel  that  caused  flakes  of  steed  to  8lou|:h  when  the 
hammer  was  in  use,  and  that  such  defect  was  so  obvious  that  no 
test  was  necessary,  but  was  an  act  of  negligence  for  which  defend- 
ant was  liable,  since  such  clerk  had  cause  to  anticipate  that  as  a 
result  of  his  act  a  particle  of  steel  might  fly  from  such  hammer  and 
cause  injury  to  one  standing  in  close  proximity. 

Mast  v.  Bomeman  &  Sons,  325  (3)* 

12.  Injuries  to  Third  Persons. — Action. — Complaint. — In  an  action 
against  the  proprietor  of  a  store  for  injuries  caused  by  the  negli- 
gence of  defendant's  derk,  a  complaint  alleging  that  plaintiff  pur- 
chased a  hammer  from  defendant  which  was  defective  in  that  the 
metal  was  too  soft  and  would  slough  and  break  off;  that  he  returned 
the  hammer  and  pointed  out  the  defects  to  defendant's  clerk  who 
examined  its  condition  and  promised  to  give  a  good  hammer  in 
exchange  for  it;  that,  while  plaintiff  was  waiting  for  the  exchange 
to  be  inade,  the  clerk  carelessly  and  negligently  struck  the  hammer 
a  violent  and  heavy  blow  with  a  larger  hammer,  thereby  causing 
a  flake  of  steel  from  one  of  the  hammers  to  slough  off  and  fly  into 
plaintiff's  eye;  that  the  hammer  was  so  obviously  defective  that  no 
that  no  test  was  necessary;  and  that  such  clerk  knew  or  by  the  exer- 
cise of  ordinary  care  should  have  known  that  the  ordinary,  probable 
and  natural  consequences  of  striking  the  two  hammers  togeUier 
with  force  and  violence  would  be  to  chip  off  or  break  flakes  or 
particles  of  metal  and  set  them  violently  m  motion,  was  sufficient 
as  against  objection  on  demurrer  to  show  that  the  flake  of  steel 
whicn  caused  the  injury  came  from  the  defective  hammer  when 
struck  by  the  testing  hammer.  Mast  v.  Bomeman  &  Sons,  325  (2). 

13.  Negligence  of  Servant. — Liability  of  Master. — ^The  master  is  re- 
sponsiole  for  the  acts  of  his  servant  done  in  obedience  to  the  express 
orders  or  directions  of  the  master,  or  in  the  execution  of  the  master's 
business  within  the  scope  of  his  employment,  and  for  acts  in  any 
sense  warranted  by  the  express  or  implied  authority  conferred 
upon  him,  considenng  the  nature  of  the  services  required,  the  in- 
structions given,  and  the  circumstances  under  which  the  act  is 
done.  .  Premier  Motor  Mfg.  Co.  v.  Tilford,  164,  169  (3). 

MATERIALMEN— 

See  Highways  6, 6. 

MEANDER  LINES^ 

See  BOUNDABIBS  1;  WaTEBS  and  WATERCOUaSBS  It  2. 
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MEASURE  OF  DAMAGES— 

See  Husband  and  Wife  13. 

MEMORANDA— 

The  court  on  appeal  may  look  beyond  the  memorandum  of  defects 
accompanying  a  demurrer  for  the  purpose  of  sustaining  the  ruling 
of  the  trial  court  sustainhig  such  demurrer,  see  Appeal  73. 

MISCONDUCT— 

Of  fellow  passengers,  see  Cabribbs  6,  7. 

MISJOINDER— 

Of  causes  of  action,  see  Action. 

MISREPRESENTATION— 

See  Fraud  ^S. 

MONUMENTS— 

Natural,  see  Boundaries  2,  3. 

MOOT  QUESTIONS— 

Will  not  be  considered,  see  Appeal  34. 

MORTGAGES— 

See  Husband  and  Wife  8. 

1.  Assignment, — Notice  qf  Infirmity.— Where  the  attention  of  the 
assignee  of  a  purported  purchase  money  note  and  mortgage  was 
specifically  directed  to  the  fact  that  the  name  of  both  husband  and 
wife  api)eared  in  the  body  of  the  morteage,  which  was  signed  by 
the  husband  alone,  and  he  was  informedTthat  they  held  title  by  the 
enttfeties  to  the  premises  described,  which  fact  was  also  disdosed 
by  the  deed  record,  and  it  appeared  that  he  also  knew  that  the  wife 
has  refused  to  sign  the  mortgage  because  of  certain  misrepresentar 
tions  of  the  grantor,  such  assignee  was  charged  with  the  duty  of 
inquiry.  Simmons  v.  Parker^  403,  417  (12). 

2.  Assignments. — Vendor's  Lien. — Estoppel — While  a  mortgage  lien 
will  pass  by  assignment  of  the  mortgage,  and  a  vendor's  lien,  being 
a  mere  incident  of  the  debt,  will  pass  by  assignment  of  a  purchase 
money  note,  grantees  who  held  by  the  entireties  were  not  estopped 
from  contestincr  the  existence  of  a  lien  upon  either  theory  as 
against  the  assignee  of  a  mortgage  and  not  purporting  to  be  for 
an  unpaid  portion  of  the  purchase  price,  and  which  were  executed 
by  one  of  tne  grantees  without  the  other's  knowledge  and  consent, 
and  contrary  to  an  express  understanding  between  the  grantor 
and  grantees  that  no  indebtedness  whatever  should  arise  against 
either  of  the  grantees  by  reason  of  the  conveyance,  except  upon  the 
fulfillment  of  a  certain  condition  which  never  materialized;  and 
especially  in  view  of  the  fact  that  such  assignee  was  an  assignee 
with  notice.  Simmons  v.  Parker ,  403,  417  (11). 

3.  Delivery. — Validity. — ^To  constitute  a  valid  delivery  of  a  mort- 
gage, the  act  must  combine  with  an  intent  to  that  end. 

Simmons  v.  Parker,  403,  412  (4). 

4.  Delivery. — Evidence. — Where  there  was  evidence  to  show  that  at 
the  time  of  effecting  an  exchange  of  real  estate,  there  was  an  agree- 
ment by  one  of  the  parties  to  execute  a  mortgage  on  condition  that 
subsequent  investigation  should  prove  that  property  recdved  by 
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bim  was  as  represented  in  the  negotiations,  and  that,  thereafter, 
while  the  wife  of  such  party  was  away  investigating  the  property 
such  partv  executed  a  note  and  mortgajze  and  plaoed  it  in  the  hands 
of  the  other  party  for  the  purpose  of  procuring  the  signatiure  of 
the  mortgagor's  wife  in  case  the  property  investigation  proved 
satisfactory,  such  delivery  did  not  constitute  a  delivery  of  the 
mortgage,  and  the  morl^gagee  could  base  no  right  thereon  as  against 
the  mortgagor  or  his  wife.  Simmons  v.  Parker,  403,  412  (3). 

6.  Foreclosure, — Deed. — Relation, — ^Where  there  is  a  sale  on  a  decree 
of  foreclosure  of  a  mortgage  the  deed  to  the  purchaser  relates  back 
to  the  execution  of  the  mortgage. 

Wachsietier  v.  Johnson,  659,  674  (8), 

6.  Nature  and  Effect, — ^A  mortgage  is  but  a  lien  on  land  as  security 
for  a  debt,  and  the  legal  title  remains  in  the  mortgagor  subject  to 
the  hen  of  the  mortgage.  Raub  v.  Lemon,  59,  7l  (3). 

7.  Vendor*s  Lien, — Rights  of  Subsequent  Grantee, — ^Although  the 
facts  were  sufficient  to  place  a  subsequent  grantee  on  inquiry  as  to 
a  supposed  mortgage  and  vendor's  lien  against  the  property,  he 
was  not  precluded  from  having  his  title  quieted  against  one  assert- 
ing such  liens,  even  though  he  made  no  such  inquiry,  where  inquiry 
if  made  would  have  disclosed  the  non-existence  of  the  alleged  bens. 

Simmons  v.  Parker,  403,  418  (13). 

MUNICIPAL  CORPORATIONS- 

1.  Contracts  with  Officers, — Secretary  of  Board  of  HeaUh. — ^A  contract 
between  a  board  of  town  trustees  and  the  secretary  of  the  town's 
board  of  health,  employing  the  latter  to  care  for  smallpox  patients 
during  an  emergency,  was  not  within  the  letter  of  §2423  Bums 
1914,  Acts  1905  p.  584,  §517,  making  it  a  criminal  offense  for  a 
public  officer  to  enter  into  contracts  wherein  the  State,  county, 
township,  town  x>r  city,  in  which  he  exercises  official  jurisdiction  is 
concerned.  Town  of  New  Carlisle  v.  TuUar,  230,  234  (3). 

2.  Defective  Streets. — Injury  to  Pedestrian, — Contributory  Negligence. 
^-Though  a  pedestrian  has  knowledge  of  the  dangerous  or  effective 
condition  of  a  street,  it  is  not  negligence  as  a  matter  of  law  for  him 
to  use  such  street,  unless  the  dsSiger  is  so  great  as  to  preclude  use 
by  a  person  in  the  exercise  of  ordinary  care. 

Morrissey  v.  Cleveland,  etc,,  R,  Co,,  90,  99  (6). 

3.  Health  Board, — Status  of  Secretary  of  Board, — Contract  with  Muf 
nicipalUy,—Validity.— Under  §7605  Bums  1908,  Acts  1891  p.  15, 
providing  that  "the  trustees  of  each  town  •  *  *  and  the  board 
of  oonmiissioners  of  each  county  shall  constitute  a  board  of  health 
ex  offi^na  for  each  town  and  county,  respectively"  and  authorizing 
the  selection  of  a  secretary  who  shall  be  the  executive  officer  of  the 
board  and  receive  such  salary  as  the  board  electing  him  may  deter- 
mine, such  secretary  was  the  one  upon  whom  responsibility  rested 
in  determining  when  the  necessity  for  action  arose  and  the  char- 
acter and  extent  of  means  employed  in  preventing  the  spread  of 
contagious  diseases  and  oaring  for  indigent  patients,  and  such  officer 
of  a  town  board  of  health  was  an  officer  of  the  municipality  for  the 
purpose  of  discharcfing  the  duties  devolving  upon  him,  with  power 
to  incure  indebtedness  against  the  mimicipality  in  certain  con- 
tingencies; hence  a  contract  between  a  board  of  town  trustees  and 
the  secretary  of  its  board  of  health,  whereby  he  was  specially  em- 
ployed to  care  for  smallpox  patients  was  void  as  against  public 
policy,  and  even  if  entered  into  prior  to  his  appointment  as  secre- 
tary of  the  board  of  health,  it  comd  not,  for  reasons  of  public  policy, 
be  enforced  as  to  services  rendered  while  he  was  such  nealth 
officer.  Town  of  New  Carlisle  v.  TuUar,  230,  234  (4),  236  (4)^ 
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BEGUGENCE— 

See  Railboads  14, 16, 17. 

Of  servant,  see  Master  and  Sbbvant  13. 

1.  Anticipating  Consequences, — ^While  in  every  case  of  negligence  it 
must  appear  that  the  injui^  desoribed  was  caused  bv  the  negligent 
act  of  the  party  ohar^fed,  it  is  not  necessary  that  tne  precise  con- 
sequences of  the  negbgent  act  which  did  occur  should  have  been 
foreseen  by  him.  Mast  v.  Bomeman  &  Sans,  325  (4). 

2.  AiUomohHes,-— Operation  by  Employe, — Liability  of  Owner. — ^An 
automobile  is  not  to  be  regarded  in  the  same  cat^iory  with  dan- 
gerous contrivances  and  agencies,  and  the  owner  is  not  liable  to 
one  injured  in  a  collision  therewith  merely  because  of  such  owner- 
ship and  the  fact  that  the  driver  was  in  his  employ,  if  the  latter 
was  riding  for  his  own  pleasure  or  profit  and  not  upon  the  owner's 
business.  Premier  Motor  Mfg.  Co.  v.  Tilford,  164,  169  (4). 

3.  AutofruibUe  Collision. — Complaint,-^Averment8. — ConstrtusHon. — 
Motion  to  Make  Specific. — In  an  action  against  a  corporation  for 
injuries  from  collision  with  an  automobfle  belonging  to  it,  the 
charge  in  the  complaint  that  defendant  negligently  operated  the 
automobile,  etc.,  though  sufficient  to  make  the  pleadmg  ^ood  as 
against  demurrer,  was  the  statement  of  a  conclusion  involving  the 
further  conclusions  that  the  driver  of  the  automobile  was  dd!<Bnd- 
ant's  agent  and  that  as  such  agent  he  was  at  the  time  acting  within 
the  scope  of  his  employment,  which  rendered  the  complaint  prop- 
erly subject  to  a  motion  to  make  more  specific  in  that  respect. 

Premier  Motor  Mfg.  (Jo.  v.  TOford,  164,  168  (2). 

4.  Automobile  Collision. — lAabilUy  of  Owner. — Master  and  Servant. — 
Evidence, — In  an  action  against  an  automobile  manufacturer  for 
injuries  from  collision  with  one  of  its  automobiles,  the  evidence  did 
not  show  the  relation  of  master  and  servant  between  defendant 
and  the  driver  of  the  <*utomobile,  even  if  it  were  conceded  that  it 
was  shown  that  an  agent  of  defendant,  with  authority  to  do  so, 
had  made  an  arrangement  with  such  driver  whereby  the  latter 
was  to  receive  a  commission  on  sales  of  automobiles  made  by  him, 
where  defendant  had  no  ri^ht  to  manage,  direct  or  control  the  time, 
manner  or  method  of  making  such  sales,  since  the  ri^t  to  in  some 
way  manage,  direct  or  control  the  servant  in  his  work  is  an  essential 
element  of  the  relation  of  master  and  servant;  and,  such  relation 
not  being  shown,  the  refusal  to  direct  a  verdict  for  defendant 
was  error.  Premier  Motor  Mfg.  Co.  v.  Tilford,  164,  170  (5). 

6.  Collision  on  Street. — Verdict. — Answers  to  Interrogatories. — ^In  an 
action  for  injuries  to  plaintiff  who  was  struck  by  an  automobile 
while  crossing  a  street,  where  the  issues  were  such  as  to  render 
admissible  evidence  that  would  wholly  absolve  plaintiff  &om  the 
duty  of  looking,  answers  to  interrogatories  which  did  not  show 
that  she  wholly  failed  to  exercise  care  for  her  safety  were  not  in 
conflict  with  a  general  verdict  for  plaintiff,  in  view  of  the  presump- 
tions plaintiff  could  indulge,  even  if  they  showed  that  she  failed 
to  look  in  the  direction  from  which  the  automobile  approached. 

Cole  Motor  Car  Co.  v.  Ludorff,  119,  125  (7). 

6,  Complaint. — Contributory  Negligences-Question  for  Jury. — ^Where 
the  facts  alleged  in  the  compUunt  are  of  such  nature  and  character 
as  to  be  reasonably  subject  to  more  than  one  inference  as  to  whether 
the  injured  party  was  guilty  of  contributory  negligence,  the  ques- 
tion is  for  the  jury.  Chicago,  etc.,  R,  Co,  v.  Biddinger,  419,  430  (8). 

7.  Contrtbutor}(  Nealigence. — It  is  not  every  act  of  negligence  on  the 
part  of  an  injured  person  that  will  defeat  recovery,  but  such  only 
as  materially  contributes  to  the  injury. 

Chicago,  etc,  B.  Co.  v.  Biddinger,  419,  433  (12). 
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8.  Driving  Automobile, — ViolaHon  of  Statute. — Irutructions, — ^Where 
the  oomplaint  charged  negligence  in  the  driving  of  an  automobile 
east  on  the  left  side  of  the  street  and  at  the  rate  of  twentj7  miles 
an  hour  in  violation  of  the  State  law,  so  as  to  strike  and  injure 
plaintiff  as  he  stepped  from  in  front  of  a  standing  street  car  which 
was  facing  east,  an  instruction  based  on  §10468  Bums  1908,  Acts 
1907  p.  558,  advising  the  jury  that  the  law  provides  tliat  any  per- 
son operating  a  motor  vehicle  upon  meeting  a  person  riding,  lead- 
ing or  driving  a  horse,  etc.,  upon  any  puolic  nighway,  shall  not 
opeta,te  it  at  a  speed  exceedinc;  six  miles  an  hour,  and  that  a  viola- 
tion of  the  statute  constituted  negligence  for  which  defendant  was 
liable,  if  plaintiff  was  free  from  contributory  n^ligence,  was  erron- 
eous, since  the  provisions  of  the  statute  referred  to  had  no  applicsr 
tion  to  the  case.  Conder  v.  Griffith,  218,  221  (1). 

9.  Driving  Automobile, — ViolcUion  oj  Ordinance, — Evidence, — Irir 
eiructions. — Jury  Question, — ^Under  a  charge  of  negligence  in  driv- 
ing an  automobde  east  on  the  left  side  of  the  street  in  violation  of 
a  city  ordinance  making  it  unlawful  for  vehicles  to  be  driven  over 
and  along  the  left  side  of  any  street  and  re(|uiring  riders  and  drivers 
to  "keep  as  nearly  as  practicable  to  the  right  side  of  the  street", 
thereby  causing  such  automobile  to  strike  plaintiff  as  he  stepped 
to  the  left  side  of  the  street  from  in  front  or  a  standing  street  car 
which  was  facing  east,  an  instruction  that  the  violation  of  such 
ordinance  was  negligence  for. which  plaintiff  could  recover  in  the 
absence  of  contributory  negligence,  was  erroneous  in  view  of  evi- 
dence showing  that  the  street  car  was  not  at  a  regular  stopping 
place  and  that  the  i>ortion  of  the  street  to  the  right  was  blocked 
by  a  lumber  wagon,  since  under  such  circumstances  it  was  for  the 
jury  to  determine  whether  it  was  practicable  for  defendant  to 
pass  on  the  right,  and  if  not  practicable  his  driving  to  the  left  was 
not  actionable  negligence.  Conder  v.  Griffith,  218,  222  (2). 

10.  Imifuted  Negligence, — Neqligence  of  Driver. — ^The  negligence  of 
one  driving  an  automobile  while  under  the  influence  of  intoxicating 
liquor,  constituting  a  contributory  cause  of  collision  with  a  train, 
can  not  be  imputed  to  his  invited  guest,  unless  his  condition  was 
known  to  the  ^est  when  he  got  into  the  machine  or  he  remained 
therein  after  discovering  such  condition. 

Pittsburgh,  etc,,  R,  Co.  v.  Kephert,  621,  625  (4). 

11-  Pleading. — General  Averment, — Sufficiency. — ^A  general  allega- 
tion of  negligence  is  sufficient  to  withstand  a  demurrer  for  want  of 
facts,  hence  the  facts  constituting  negligence  need  not  be  stated  in 
detaQ.  Chicago,  etc,  R.  Co,  v.  Fisher,  10,  17  (5). 

12.  Pleading. — Proof, — If  several  acts  are  charged  as  combining  to 
bring  about  an  injury,  all  of  such  acts  must  be  proven  in  order  to 
sustain  a  recovery. 

Southern  R,  Co.  v.  Weidenbrenner,  314,  324  (11). 

13.  Pleading, — Proof. — An  allegation  that  an  act  was  negligently 
done  or  omitted  is  ec^uivalent  to  an  allegation  that  there  was  a 
failure  to  exercise  ordinary  care  in  discharge  of  the  duty  to  plain- 
tiff, and  the  allegation  of  an  ultimate  fact  in  reference  to  the 
negligent  failure  to  perform  a  duty  is  sufficient  to  admit  proof  of 
every  evidentiary  fact  necessary  to  show  the  want  of  due  care. 

Chicago,  etc,  R.  Co,  v.  Fisher,  10,  16  (4). 

14.  Use  of  Street, — Presumptions, — In  the  absence  ^  knowledge  to 
the  contrary,  one  lawfully  using  a  public  street  has  the  right  to 
presume  that  others  using  it  in  common  with  him  will  use  ordinary 
care  to  avoid  injuring  him,  and  that  persons  driving  thereon  will  do 
80  in  conformity  to  ordinances  or  laws  regulating  such  use. 

Cole  Motor  Car  Co,  v.  Ludorff,  119,  124  (5). 
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15.  Use  of  Street, — PresumptUma, — CorUribtUory  Negligence. — ^While 
the  wrongful  conduct  of  one  who  drives  an  automooile  at  an  un- 
lawful speed  will  not  excuse  a  pedestrian  upon  the  street  ftrom  the 
exercise  of  care  for  his  own  safety,  the  absence  of  knowledge  on 
his  part  of  the  unlawful  conduct  of  such  driver  authorizes  a  con- 
sideration of  the  presumption  of  due  care  and  conformity  to  law 
in  determining  whether  under  the  particular  circumstances  the 
pedestrian  exercised  ordinary  care  for  his  own  safety. 

CoU  Motor  Car  Co.  v.  Ltuiorff,  119,  124  (6). 

16.  Violation  of  Statute  or  Ordinance. — Negligence  Per  Se.-^Excep- 
tions. — Ab  a  general  rule  the  violation  of  a  statute  or  ordinance 
which  is  the  proximate  cause  of  an  injury  is  negligence  per  se,  but 
there  may  be  facts  and  circumstances  which  will  excuse  a  tech- 
nical violation  and  render  it  improper  for  the  court  to  declare  as  a 
matter  of  law  that  such  violation  constitutes  actionable  negUgence. 

Conder  v.  Gnffith,  218,  223  (5). 

"NET"— 

See  WoBDB  AND  Phrabbs  1. 

NEWLY-DISCOVERED  EVIDENCE— 

Which  is  merely  cumulative  of  the  same  kind  and  to  the  same  point 
as  that  given  at  the  trial  will  not  be  cause  for  a  new  trial,  see 
Nbw  Trial. 

NEW  TMAlr— 

Appellate  Court  ordering,  see  Appeal  100. 

Motions  for,  see  Appeal  8,  9. 

The  court  on  appeal  will  order  ik  if  it  appears  that  the  ends  of  justice 
will  thereby  oe  best  subserved,  see  Appeal  100. 

1.  Motion. — Joint  Specification  of  Error. — Effect. — ^An  assignment  in 
a  motion  for  a  new  triad  that  **tne  court  erred  in  giving  instructions 
numbered  one,  two,  three,  four,  five  and  six  on  its  own  motion", 
is  joint  as  to  the  instructions  named,  and  all  the  instructions  must 
be  bad  in  order  that  it  may  be  available  on  appeal. 

Kuhn  V.  PoweU,  131,  133  (1). 

2.  MotUnu—Time  for  FiKn^.— Section  587  Bums  1914,  Acts  1913 
p.  848,  requiring  an  application  for  new  trial  to  be  made  within 
thirty  days  from  the  time  when  the  verdict  or  decision  is  rendered 
is  mandatory;  hence  where  a  motion  for  new  trial  was  not  filed 
until  more  than  thirty  days  after  the  decision  of  the  oomrt  was 
rendered,  no  question  thereon  could  be  presented  on  appeal. 

Acme  While  Lead,  etc..  Works  v.  Indiana  Wagon  Co.^  644. 

3.  Newly  Discovered  Evidence. — Cumtdative  Etndence. — A  new  trial 
will  not  be  granted  for  newly  discovered  evidence  which  is  merely 
cumulative,  of  the  same  kind  and  to  the  same  point  as  that  given 
at  the  trial.  Kirk  v.  Trabue,  466,  467  (2). 

NOMINAL  DAMAGES— 

Even  though  plaintiff  is  entitled  to,  a  failure  to  assess  such  damages, 
is  not  ground*for  reversal,  see  Damages  3. 

NON  EST  FACTUM— 

Plea  of,  see  Bills  and  Notes  16. 
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NOTICE— 

See  Banks  and  Banking  1. 

Defective,  waived,  see  Dbpobitionb. 

The  mere  endorsement  of  a  note  without  recourse  is  not  of  itself 
suf&oient  to  put  the  purchaser  on  inquiry,  see  Bills  and  Notes  1. 

The  mere  fact  that  the  endorsee  of  a  note  objected  to  endorsement 
without  recourse  until  he  learned  that  the  maJcer  was  perfectly 
solvent  does  not  show  that  he  had  oonstruotivev  of  a  defect  in  tha 
indorser's  title,  see  Bills  and  Notes  11. 

NUISANCE— 
See  Railroads  5. 

NUNC  PRO  TUNC— 

Sufficient  memorandum  to  authorize  a  correction  of  the  record,  see 
Courts  3,  4. 

OFFICERS— 

Authority  of  the,  of  the  State  to  sell  swamp  lands,  see  Public  Lands  5. 

ContrcuAs, — Validity. — Ptiblic  Policy. — ^A  contract  entered  into  by  a 
public  officer,  the  execution  of  which  may  make  it  possible  for  his 
personal  interests  to  become  antagonistic  to  his  faithful  discharge 
of  public  duty,  is  void  as  being  against  public  policy. 

Tovm  of  New  Carlisle  v.  TvUar,  230,  236  (5). 

"OR"— 

See  Words  and  Phrases. 

ORDINANCES— 

Violating,  see  Nbolioence  9, 16;  Railroads  17. 

PAROL  EVIDENCE— 

See  Evidence  2. 

Admissibility  of,  see  Contracts  3,  8,  9,  14. 

To  explain  written  order,  see  Evidence  6. 

PARTIES— 

See  Bonds  1 ;  Fraud  9. 

Misjoinder  of  cause  of  action  as  to,  see  Action. 

Settlement  between,  without  the  knowledge  of  plaintiff's  attorneys 
was  constructive  fraud,  see  Attorney  and  Client  1,  2. 

PARTITION— 

1.  AUemeys*  Fees, — In  a  partition  proceeding  in  which  both  sides 
are  represented  by  attorneys,  the  trial  court  ma,y  in  its  discretion 
deny  the  request  of  plaintin  to  allow  fees  to  be  paid  to  his  attorney 
as  a  part  of  the  costs  of  the  suit.    Burger  v.  Schnaus,  614,  619  (5). 

2.  Report  of  Commissioners. — Description. — On  appeal  from  a  judg- 
ment connrming  the  report  of  commissioners  in  partition,  api^* 
lee's  objection  that  the  court  made  the  description  more  definite 
than  that  contained  in  the  report  is  not  tenable,  where  the  matter 
pointed  out  goes  only  to  details  and  in  no  sense  changes  the  mean- 
ing of  the  report.  Burger  v.  Schnaus,  614,  618  (4). 

3.  Report  of  Commissioners. — Review. — Objection  of  plaintiff  in  par- 
tition that  the  commissioners  considered  only  eighty  acres  wldle 
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the  tract  actually  contained  82.4  acres,  was  unavaOable,  where  it 
was  apparent  not  only  from  the  original  report  considered  in  con- 
nection with  the  order  of  the  trial  court,  but  from  the  subsequent 
report  as  well,  that  the  commissioners  considered  twenty-four 
acres  set  off  to  plaintiff  as  two-sevenths  in  value  of  the  whole  bdng 
exactly  the  int^st  he  claimed  by  the  allegations  of  his  complaint. 

Burger  v.  Schnaua,  614,  617  (3). 
**PARTY»»— 

See  WoBDs  and  Phbabbs. 

PASSENGERS— 

Carriage  of,  see  Casbibbs  5-7. 

PATENTS— 

See  Public  Lands  1, 2. 

PAYMENT— 

See  Banks  and  Banking. 

Of  mortgages,  see  Husband  and  Wifb  5. 

Stay  of  subsequent  action  until,  of  costs,  see  Costs  1-4. 

Of  a  judgment  or  a  i>art  thereof  by  a  judgment  defendant  does  not 
necessarily  estop  him  from  prosecutmg  an  appeal  therefrom,  see 
Appbaii  6. 

PENALTIES— 

See  Damaobs  7-10. 

PEREMPTORY  INSTRUCTIONS— 

See  Tbial  7, 9. 

PERSONAL  INJURIES— 

See  Rblbasb;  Railboads  30, 31. 

PERSONS— 

Injuries  to,  on  premises,  see  Railboads  25,  26. 
Injuries  to,  on  tracks,  see  Railboads  22-24. 

PLEADING. 


I.  FOBM  AND  Allboahonb,  1,  2. 
II.  Complaint,  3-14. 
III.  Answsb,  15. 


IV.  Dbmubbbb.  16,  17. 
V.  Amended  PLBADOffGB.  18. 
VI.  Motions. 


See  Ejectment  1,  2;  Sales  2. 

Instruction  applicable  to,  see  Railboads  18. 

Of  general  allegation  of  negligence  is  sufficient,  see  Neoliobncb  11. 

Amendment  of  at  the  conclusion  of  the  evidence,  see  Fbaud  10. 

I.  FoBM  AND  Allegations. 

1.  Conslruction, — Condusians. — StcUtUory  Provisiona. — Section  343a 
Bums  1914,  Acts  1913  p.  850,  does  not  require  every  conclusion 
stated  in  a  pleading  to  be  considered  and  treated  as  an  allegation 
of  the  facts  necessary  to  sustain  such  conclusion,  but  its  application 
is  expressly  limited  to  such  conclusions  as  are  necessary  to  the  suf- 
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fidenoy  of  the  pleading,  and,  aside  from  conclusions  of  the  latter 
class,  ail  statements  in  the  pleading  not  necessary  to  its  sufficiency 
may  be  disregarded. 

Premier  Motor  Mfg.  Co.  v.  TiJford,  164,  167  (1). 

2.  Proof. — Variance. — ^Where  the  averments  of  the  complaint  Sn  an 
action  for  fraud  in  the  sale  of  certain  corporate  stock  were  such 
th&t  evidence  of  either  a  written  or  verbal  sale  was  admissible, 
there  was  no  variance  upon  proof  that  the  transaction  was  in 
writing.  Voorheea  v.  Cragun,  690,  703  (12). 

IL  Complaint. 

See  Bonds  1;  Cabriers  7;  Contracts  3;  Damages  2;  Death  2; 
Executors  and  Administrators  5;  Insurance  3;  Master  and 
Servant  2,  4,  5,  7-9, 12;  NEQuaBNCE  3,  6;  Railroads  4,  6,  26, 31. 

Supplemental,  see  Appeal  91. 

Demurrer  to  supplemental,  see  Affbal  21. 

For  damages  for  breach  of  contract,  see  Damaoes  1,  11. 

An  assignment  of  error  challenging  the  sufficiency  of  a,  is  unavail- 
able, see  Appeal  23. 

Where  the  predominating  theory  of  a,  is  uncertain,  the  court  on 
appeal  wiU  follow  the  theory  adopted  in  the  trial  court,  see  Appeal 
65. 

Plaintiff  in  an  action  on  a  life  insurance  policy  need  not  negative  the 
exceptions  contained  therein,  as  they  are  matters  of  defense,  see 
Insurance  2. 

3.  Counterclaim. — Sufficiency. — Action  Commenced  Before  Justice  of 
the  Peace. — In  an  action  originating  before  a  justice  of  the  peace 
a  complaint,  or  counterclaim  will  be  sufficient  if  it  informs  the  ad- 
verse party  of  the  nature  of  the  cause  of  action  he  is  called  upon 
to  meet  and  is  sufficiently  explicit  to  bar  another  action  for  the 
same  cause  if  judgment  is  rendered  thereon. 

Bump  V.  McOrannaJian^  136,  140  (2). 

4.  Counterclaim. — Sufficieney. — Action  Commenced  Before  Justice  of 
the  Peace. — In  an  action  commenced  before  a  justice  of  the  peace, 
a  complaint  setting  forth  that  plaintiffs  were  architects  who  had 
rendered  services  for  defendant  at  his  special  instance  and  request 
in  supervising  the  construction  of  a  building,  which  were  of  a  speci- 
fied value,  and  that  the  amount  claimed  was  due  and  impaid,  and  a 
paragraph  of  coimterclaim  by  defendant  alleging  that  the  services 
were  pursuant  to  an  oral  contract  by  which  plaintiffs  were  to  com- 
pel the  contractors  to  construct  the  building  according  to  plans 
and  specifications,  that  defendant  was  at  all  times  ready  to  per- 
form, but  plaintiffs  failed  to  turn  the  building  over  to  defendant 
fully  completed  and  at  the  price  stated  in  the  specifications  and 
caused  contractors  to  be  paid  in  fuU,  all  in  violation  of  their  agree- 
ment, that  it  would  require  the  exi>enditure  of  $400  to  complete 
the  building  according  to  plans  and  specifications,  and  that  the 
contractors  were  paid  by  defendant  at  the  direction  of  plaintiffs 
without  knowledge  on  his  part  that  the  building  had  not  been 
completed,  whereby  defendant  was  damaged  in  the  sum  of  1300, 
were  each  sufficient  to  withstand  a  demurrer  for  want  of  facts. 

Bump  V.  McGrannahan,  136,  138  (1),  140  (1). 

5.  Demurrer. — ^Where  the  facts  stated  in  a  complaint  are  sufficient 
to  entitle  plaintiff  to  any  substantial  relief  it  is  not  subject  to 
demurrer.  Eikeriberry  v.  Thorn,  468,  478  (9). 
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6.  InconsiaterU  Causes. — Tort  and  Contract, — ^A  oomplaint  seekmg 
recovery  ex  contractu  is  inoonsistent  in  theory  with  a  recovery  ex 
delicto.  Miami  CourUy  Bank  v.  State,  ex  ret.,  628,  632  (2). 

7.  Inconsistent  Causes. — Tort  and  Contract, — Where  a  paragraph  of 
complaint  was  on  the  theory  of  an  action  to  recover  on  a  guardian's 
bona,  it  wak  insufficient  as  against  a  codefendant  who  was  not  a 
party  to  the  bond,  though  it  contained  averments  sounding  in  tort 
that  might  have  been  sufficient  to  show  a  liability  based  on  alleged 
wrong  in  dealing  with  the  trust  funds. 

Miami  County  Bank  v.  State,  ex  ret.,  628,  632  (1). 

8.  IniJbial  Attack  on  Appeal. — The  sufficiency  of  a  complaint  for 
want  of  facts  can  not  be  assailed  for  the  first  time  on  appeal. 

Chicago t  etc.,  R.  Co.  v.  Biddinger,  419,  424  (1). 

9.  Sufficiency. — ^A  complaint  will  be  sufficient  to  withstand  a  de- 
murrer for  insufficient  facts  if  the  facts  averred  entitle  the  plaintiff 
to  any  reliel  upon  the  theory  of  such  pleading. 

Miami  County  Bank  v.  State^  ex  rd,,  628,  632  (4). 

10.  Theory, — ^When  the  theory  of  a  complaint  is  clearly  outlined, 
it  must  be  sufficient  on  that  theory  when  tested  by  demurrer. 

Pittsburgh,  etc.,  R.  Co.  v.  Lamm,  389,  395  (4). 

11.  Theory  of  Action. — Inconsistency. — ^A  complaint  must  proceed 
upon  some  definite  theory  and  be  good  on  that  theory  or  it  will  be 
held  insufficient  when  duly  challenged. 

Miami  County  Bank  v.  StaU,  ex  ret,,  628,  632  (3). 

12.  Theory  of  Action, — Inconsistent  Causes, — tort  and  Contract.— 
A  oomplaint  which  adopts  some  general  theory  may  aver  several 
facta  wnich,  independent  of  other  averments,  show  a  liability,  and 
tiiie  plaintiff  may  recover  by  proof  of  so  much  of  his  complaint  as 
shows  a  liability  on  the  gencoral  theory  of  his  pleading,  but  apleading 
can  not  be  held  good  on  two  or  more  fnconostent  ana  contra- 
dictory theories.   Miami  County  Bank  v.  State,  ex  rel.,628,  632  (5). 

13.  Waiver  of  Defects. — ^The  sufficiency  of  a  complaint  is  waived  by 
failing  to  demur  thereto.  Voorhees  v.  Cragun,  690,  703  (11). 

14.  Waiver  of  Defects. — ^Where  a  complaint  is  insufficient,  the  defect 
must  be  presented  b^  demurrer,  or  by  answer  if  not  apparent  on 
the  face  of  the  pleadmg,  and  is  waived  il  not  thus  presented. 

Pritchard  v.  Mines,  203,  208  (4). 

III.  Anbweb. 

See  Bills  and  Notes  5. 

Of  fraud,  see  Insurance  1. 

Of  7km  est  factum,  see  Bills  and  Notes  16. 

Alleging  parol  contract,  see  Contract  3. 

Refusal  to  strike  out,  not  error,  see  Appeal  74. 

15.  Suffixnency, — ^A  paragraph  of  answer  to  be  good  as  against  de- 
murrer for  want  of  facts  must  fully  answer  the  complaint  or  so 
much  of  it  as  it  puri)orts  to  answer. 

Craig  v.  Norwood,  104,  114  (13). 

IV.  Demurrer. 
See  Appeal  91. 

Ruling  on,  see  Appeal  69-73,  90. 
To  complaint,  see  Appeal  66,  67. 
To  supplemental  complaint,  see  Appeal  21. 
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16.  Demurrer  to  Complaint, — Facts  Admitted. — ^Faots  well  pleaded 
in  a  Gomplaint  are  to  be  taken  as  admitted  ag^ainst  a  demurrer. 

Chicago,  etc,  R.  Co.  v.  Biddinger,  419,  430  (7). 

17.  Memorandum. — ^A  demurrer  to  an  answer,  unaccompanied  by 
a  memorandum  of  defects,  raises  no  question. 

Wenger  v.  Clay  Tp.,  640,  641  (1). 

V.  Ambndbd  Plbadinos. 

18.  Amendment  Pending  Trial. — Discretion  of  Court, — ^Under  a  rule 
of  the  circuit  court  forbidding  the  filing  of  amendments  without 
affidavit  showing  sufficient  cause  for  not  filing  same  before  the 
issues  were  closed,  and  providing  for  the  suspension  of  such  rule 
when  in  the  court's  opinion  the  ends  of  justice  would  thorebv  be 
promoted,  the  court's  action  in  permittinig:  the  amendment  of  the 
complaint  immediately  before  trial  so  as  to  allege  that  the  decedent 
at  the  time  of  his  death  was  a  brick  mason  by  trade,  earning  five 
dollars  a  day,  was  not  an  abuse  of  the  court's  discretion,  in  view  of 
defendant's  right  to  have  asked  a  continuance  if  necessary  to  its 
defense.  Cleveland,  etc.,  B.  Co.  v.  CUmd,  256,  260  (1). 

VI.  Motions. 

To  suppress  depositions  should  be  made  before  entering  on  the  trial* 
see  Trial  1. 

PRECIPE— 

Sufficiency  of,  see  Appbal  15, 17, 19. 

A  written,  is  not  required  where  a  complete  transcript  is  desired,  see 
Appbal  18. 

PREMISES— 

Injuries  to  persons  on,  see  Railboads  25,  26. 

PREMIUMS— 

Extending  time  of  paying,  see  Insurancb  8,  9. 
Paid  by  agent  of  insurer,  see  Insurancb  14. 

PRINCIPAL  AND  SURETY— 

Contract. — Construction. — ^A  surety  for  profit  is  not  a  favorite  of  the 
law,  and  is  deemed  an  insurer  rather  than  a  surety,  so  that  the 
contract  of  a  surety  for  profit  will  be  construed  most  favorably  to 
the  person  intended  to  be  protected  thereby. 

Title  Guaranty,  etc.,  Co.  v.  State,  ex  reL,  268,  280  (6). 

PRESUMPTION— 

See  LicBNSBs  1;  Railroads  12;  Trial  4. 

As  to  use  of  streets,  see  Negligbncb  14,  15. 

In  favor  of  general  verdict,  see  Appeal  80. 

There  is  no  legal  presumption  that  a  railroad  bridge  was  skillfully  and 
carefully  repaired,  and  that  the  company  did  nothing  unlawful 
but  such  questions  are  matters  of  proof,  see  Evidencb  5. 

"POSTPONEMENT  OF  ESTATES"— 

See  Words  and  Phrases. 
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POWERS— 

Of  adminiBtraton,  see  Exbcutobs  and  Adhinibtratobs  i. 

PROOF— 

See  Plbadinq  2. 

If  Beveral  acts  are  charged  as  oombininfi:  to  bring  about  an  injury,  all 
of  such  acts  must  be  proven  in  order  to  sustain  a  reoovery,  see 
Negligencb  12, 13. 

PUBUG  LANDS— 

1.  PaterUa, — ConatrucHon. — In  interpreting  a  patent  all  contained  in 
the  patent  must  be  considered,  ana  the  identity  of  the  land  ascer- 
tained by  reasonable  construction  thereof,  reiectinff  if  necessary 
any  erroneous  call,  and  especially  is  this  true  where  the  survey  was 
not  actually  run  on  the  ground. 

State  V.  Tueshurg  Land  Co.,  555,  597  (14),  604  (14),  607  (14). 

2.  Patents. — Construction. — A  patent  usually  conveys  only  land 
which  has  been  surveyed,  though  in  the  case  of  patents  issued  under 
the  Federal  Swamp  Land  Act,  where  the  land  surveved  consists 
of  fractional  subdivisions  or  lots  abutting  unsurve^ea  submersed 
lands  or  marsh,  the  rule  seems  to  be  that  the  question  of  whether 
title  to  the  unsurveyed  territory  passed  from  the  United  States  by 
virtue  of  a  patent  of  the  surveyea  land  is  dependent  on  the  law  of 
the  State  where  the  land  is  located. 

8taU  V.  Tueshurg  Land  Co.,  555,  583  (6). 

3.  Surveys. — Construction. — ^Under  the  second  section  of  the  Act  of 
Ck>ngress  of  1796,  providing  that  navigable  rivers  shall  not  be  in- 
cluded in  public  surveys,  though  the  question  whether  a  given  river 
is  to  be  included  in  a  survey  is  within  the  discretion  of  the  surveyor, 
his  decision  is  not  conclusive. 

Slate  V.  Tueshurg  Land  Co.,  555,  588  (9). 

4.  Swamp  Lands. — Acquisition  of  Title  hy  State. — ^A  patent  or  at 
least  a  selection  of  land  surveyed  and  the  approval  of  such  selec- 
tion by  tiie  Secretary  of  the  Interior,  is  a  necessary  prereauisite  to 
the  State's  acquisition  of  title  to  lands  under  the  Federal  Swamp 
Land  Act.  State  v.  Tueshurg  Land  Co.,  555,  582  (5). 

6.  Swamp  Lands. — Sale  hy  State, — Authority  of  Officers. — ^The  officers 
of  tiie  State  authorized  to  act  for  the  State  in  the  sale  of  its  swamp 
lands,  were  as  effectively  bound  and  limited  in  their  authority  by 
the  act  of  the  legislature,  as  an  agent  of  an  individual  would  be, 
acting  under  the  same  express  authority  in  writing,  and  persons 
purchasing  through  the  agents  of  the  State  were  charged  with 
knowledge  of  the  authority  under  which  such  agents  acted. 

StaU  V.  Tueshurg  Land  Co.,  555,  606  (16). 

6.  Swami^  Lands. — Tide  of  Stale. — Title  by  the  State  to  reclaimed 
lands  without  the  meander  lines  described  in  the  patent  of  the 
United  States  conveying  swamp  lands  to  the  State,  can  not  be  sup- 
I)orted  on  the  theory  that  if  marsh  lands  or  non-navigable  waters 
are  included  within  the  meander  line  of  a  government  survey  on 
which  fractional  lots  abut,  such  marsh  land  or  water  inside  the 
meander  line  will  be  considered  to  have  been  surveyed  and  the 
lines  of  the  survey  extended  or  protracted  across  the  meandered 
territory  so  as  to  embrace  a  full  subdivision  so  partially  surveyed, 
and  that  hence  a  patentee  of  the  government  of  such  subdivisions 
or  lots  takes  of  the  unsurveyed  territory  an  amount  sufficient  to 
complete  his  subdivision.   State  v.  Tueshurg  Land  Co.,  555,  576  (3). 

7.  Swamp  Lands. — TiUe  of  State. — Extent. — In  view  of  the  lan^age 
of  the  Federal  Swamp  Land  Act  of  1850,  and  of  the  patents  issued 
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thereunder  by  the  United  States  to  the  State,  as  well  as  of  the  i>lat 
describing  the  sections  as  abutting  on  a  meander  line  T>uri>orting 
to  be  that  of  the  Kankakee,  a  non-navigable  river,  rather  than  a 
boundary  line  between  surveyed  land  and  unsurveved  submerged 
territory,  all  of  which  evidences  the  intention  of  the  federal  gov« 
emment  to  cede  all  the  unsold  swamp  limd  in  the  State,  the  State 
acquired  title  to  such  unsurveyed  submerged  territory^  either  by 
virtue  of  such  patents,  or  imder  the  doctrine  of  riparian  owner- 
ship; the  method  of  acquisition  being  dependent  upon  whether 
submerged  land  was  considered  as  swamp  land  or  as  a  portion  of 
Kankakee  river.  State  v.  Tueaburg  Land  Co.y  555,  588  (10). 

8.  Swamp  Lands. — State  Patents. — Scope  of  Conveyances, — ^Though 
the  State  acquired  title  to  unsurveved  territoiy  or  marsh  along 
the  Kankakee  River  from  the  United  States,  it  aid  not,  in  convey- 
ing to  individuals  under  patents  describing  the  land  as  described  m 
the  plats  and  patents  of  the  United  States,  part  with  title  to  such 
submerged  land,  since  such  grants  were  made  pursuant  to  the  State 
Swamp  Land  Act  of  1852  (1  Rev.  Stat.  1876  p.  952),  providing  for 
the  platting  of  swamp  lands  and  their  sale  at  a  stipulated  sum  per 
acre,  and  that  the  proceeds  were  to  be  used  in  paying  for  the  sale 
of  the  lands,  etc.,  and  the  grants,  being  statutory,  are  to  be  con- 
strued in  view  of  the  purposes  and  intention  disclosed  by  such  act. 
StaU  V.  Tuesburg  Land  Co.,  555,  .592  (11),  594  (11),  597  (11),  604 
(11),  607  (11). 

9.  Title  to  Public  Lands. — ^The  question  of  whether  the  title  to  lands 
beloncpng  to  the  United  States  has  i)assed  from  the  government 
must  De  determined  by  the  laws  of  the  United  States. 

Staie  V.  Tuesbwrg  Land  Co.,  555,  575  (2). 

PUBLIC  POLICY— 

Contracts  void  as  being  against,  see  Officebs. 

QUESTIONS  FOR  JURY— 

See  Insurance  21;  Neoliqence  6,  9;  Railroads  10. 

QUIETING  TITLE— 

1.  Action. — Burden  of  Proof. — The  plaintiff  in  an  action  to  quiet 
title  has  the  burden  to  prove  that  it  had  title  when  the  action  was 
commenced  and  such  burden  is  not  discharged  by  proof  that  de- 
fendant has  no  title.  Staie  v.  Tuesburg  Land  Co.,  555,  574  (1). 

2.  Laches. — Findings. — Review. — ^In  a  suit  for  possession  and  to 

Suiet  title  to  certain  real  estate  conveyed  by  plaintiffs'  ancestor  to 
efendant  city  for  a  market  place,  upon  condition  that  on  ceasing 
to  use  the  same  for  a  market  place  title  should  revert  to  the  grantor, 
plaintiffs  were  guilty  of  such  laches  as  to  preclude  a  reversal  of  the 
judgment  of  the  trial  court  for  defendant,  where  the  special  finding 
disclosed  that  during  the  lifetime  of  the  original  grantor  the  use^ 
the  property  for  a  niarket  place  was  abandoned^  that  the  city 
contmued  to  assert  title,  and  that  thereafter  durmg  a  period  of 
thirty-nine  years,  the  property  was  used  and  occupied  as  a  street, 
while  public  and  private  rights  resulting  from  such  use  had  inter- 
vened to  such  extent  that  a  reversal  would  result  in  hardship,  liti- 
gation and  needless  exi>ense.         Gaaaway  v.  City  of  Lafayette,  178. 

RAILROADS— 

Bridges  of,  see  Waters  and  Watercourses  5,  6. 
Employes  of,  see  Master  and  Servant  1. 
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1.  Animals  on  Tracks, — LiabilUy  for  Injuryr—SiattUory  Provisions, 
— Inierurhan  i^iZroadsr— Sections  5436-5443  Bums  1914,  Acts 
1863  p.  25,  Acts  1877  [s.  s.]  p.  61,  relating  to  the  liability  of  railroads 
for  the  killing  of  stock  on  their  tracks,  and  §(5447-^5450  Bums  1914, 
Acts  1885  p.  224,  relating  to  the  fencing  of  railroads,  have  no  appli- 
cation to  interurban  railroads,  and  all  legislation  having  applicar 
tion  to  interurban  railroads  expressly  so  stertes. 

Union  Traction  Co.  v.  Thompson,  183,  185  (3). 

2.  Change  of  Grader-LiabilUy  to  AhvUing  Ovmers, — Generally  a 
railroad  company  mav  improve,  repair,  or  change  its  road  bed,  or 
raise  or  lower  its  graae,  without  Hability  to  respond  in  damages  to 
an  abutting  property  owner,  unless  the  change  is  made  in  a  care- 
less and  negligent  manner. 

PiUshurgh,  etc,,  R.  Co.  v.  Lamm,  389,  393  (3). 

3.  Change  of  Grade, — Liability  for  Damages, — Consequential,  inci- 
dental and  unavoidable  annoyances,  not  the  result  of  negli|:ent  or 
careless  operation  of  a  railroad,  do  not  constitute  an  actionable 
nuisance,  nor  does  increased  inconvenience  ^m  noise,  smoke  and 
cinders,  caused  by  the  raising  of  a  railroad  grade,  not  due  to  im- 
proper construction  or  negligent  operation,  afford  any  groimd  for 
recovery.  Pittsburgh,  etc,  R.  Co.  v.  Lamm,  389,  397  (7). 

4.  Change  of  Grade, — Damages  from  Negligent  Work. — Complaint. — 
Where  the  complaint,  in  an  action  for  damages  to  plaintiff  s  prop- 
erty by  the  raising  of  defendant's  rail  road  grade,  alleged  among 
other  elements,  that  defendant  built  its  embankment  so  that  day 
would  wash  therefrom  onto  the  lawn  of  plaintiff,  such  allegation 
being  so  pleaded  as  to  entitle  plaintiff  to  recover  therefor,  and 
damages  for  such  element  being  part  of  relief  demanded,  rendered 
the  complaint  good  as  against  demurrer  for  want  of  facts. 

Pittsburgh,  etc,,  R.  Co.  v.  Lamm,  389,  396  (6). 

5.  Construction, — Nuisance, — Damages, — Where  the  nuisance  for 
the  construction  of  a  railroad  embankment,  whereby  clay  is  washed 
upon  an  abutting  lawn,  has  been  abated,  the  measure  of  damages  is 
the  diminution  of  the  rental  value  of  the  property  during  the 
time  the  nuisance  existed. 

Pittsburgh,  etc,  R.  Co.  v.  Lamm,  389.  400  (11). 

6.  Crossing  Accidents, — Complaint, — Sufficiency, — ^A  complaint  to 
recover  for  the  wrongful  death  of  one  who  was  hit  by  a  train  at  a 
crossing,  alleging  that  decedent  and  her  husband  were  traveling  in 
a  buggy  toward  the  railroad  to  pass  over  the  crossing,  that  the 
husband  was  driving,  *'and  while  he  was  so  driving  and  as  plaintiff's 
intestate  approached  and  entered  near  to  said  railroad  crossing  they 
proceeded  carefully  and  exercised  all  due  care  and  caution  to  see 
or  hear  any  train  or  engine  or  locomotive  that  might  be  approaching 
said  crossing",  was  sufficient  as  against  the  theory  that  the  statutory 
duty  to  sound  the  whistle  and  ring  the  bell  applies  only  as  to  trav- 
elers on  public  highways  actually  crossing,  or  who  had  crossed,  or 
who  were  about  to  cross. 

Chicago,  etc,  R.  Co.  v.  Biddinger,  419,  427  (5). 

7.  Crossing  Accidents, — Contributory  Negligence, — One  who  looks  for 
an  approaching  train  before  attempting  to  cross  the  tracks  can  not 
be  said  to  be  guilty  of  negligence  for  not  looking  in  the  right  direc- 
tion at  the  precise  place  and  time  when  and  -raere  lookmg  would 
have  been  of  the  most  advantage. 

Baker  v.  Baltimore,  etc,  R.  Co.,  454,  460  (4). 

8.  Crossing  Accidents, — Contributory  Negligence, — Right  to  Assums 
Obedience  to  Law, — ^A  traveler  about  to  pass  over  a  railroad  orosa* 

VoL.  61—49 
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ing  has  the  right,  within  reasonable  limits,  to  assume  that  the  rail- 
roid  company  will  signal  the  approach  of  its  tram  to  the  crossing 
as  required  by  statute,  and  that  it  will  obey  the  provisions  of  an 
ordinance  limiting  the  speed  of  trains. 

Baker  v.  BaUim&re^  eU.,  R.  Co.^  454,  462  (6). 

9."  Crossing  Accidents, — Contributory  Negligence. — Husband  and  Wife. 
— In  an  administrator's  action  for  the  wrongful  death  of  a  married 
woman,  who,  while  riding  with  her  husband,  was  struck  by  defend- 
ant's train  at  a  highway  crossing,  it  was  not  necessary  for  plaintiff 
to  allege  or  prove  that  the  occupants  of  the  buggy  were  free  from 
contributory  negligence,  and  even  though  it  may  have  appeared 
from  the  complaint  that  decedent's  husband,  who  was  drivmg,  was 
guilty  of  negligence,  such  negligence  could  not  be  imputed  to  de- 
cedent. Chicago,  etc,  R,  Co.  v.  Biddinger,  419,  428  (6). 

10.  Crossing  Accidents, — Contributory  Negligence. — Jury  Question* — 
In  an  action  for  injuries  at  a  railroad  crossing,  plaintiff's  testimony 
that  he  and  the  <mver  of  an  automobile  in  whidi  he  was  riding 
approached  the  crossing  and  stopped  on  signal  from  the  crossing 
flagman  to  permit  a  train  to  pass  itom.  the  west,  that  after  the  train 
had  passed  the  flagman  signalled  them  to  proceed  and  they  were 
struck  by  a  train  from  the  east,  which  plaintiff  could  not  see  until 
upon  the  crossing,  though  he  had  looked  both  ways,  etc.,  was  suf- 
ficient to  make  the  question  of  contributory  negligence  one  of  fact 
for  the  jury.     Pittsburgh,  etc.,  R.  Co.  v.  Kephert,  621, 624  (3),  625  (3). 

11.  Crossing  Accidents. — Contributory  Negligence. — Evidence. — Re- 
view.— The  objection  that  decedent  and  her  husband  had  encased 
themselves  in  a  top  buggy  with  tiie  top  up.and  side  curtains  on,  so 
that  it  was  impossible  for  them  to  see,  except  directly  in  front  of 
them,  and  then  proceeded  to  drive  toward  a  dangerous  crossing 
without  stopping,  and  only  looked  at  a  point  about  one  himdred 
feet  south  of  the  crossing,  etc.,  was  not  avaOable  in  view  of  evidence 
and  answers  by  the  jury  to  interrogatories  showing  that  decedent 
and  her  husband  looked  and  listened  as  they  approached  the  cross- 
ing from  a  point  where  they  had  a  view  of  the  track  for  about 
three  hundred  feet,  and  that  if  defendant  company  had  obeyed 
the  statutory  provisions  as  to  signals  and  the  provisions  of  an 
ordinance  regulating  the  speed  of  trains,  decedent  and  her  husband 
would  have  had  time  to  have  crossed  the  track  in  safety  after  hav- 
ing looked  and  listened. 

Chicago,  etc.,  R.  Co.  v.  Biddinger,  419,  436  (16). 

12.  Crossing  Accidents. — Contributory  Negligence. — Judgment  on 
Answers  to  Interrogatories. — Review. — Presumptions. — In  an  action 
against  a  railroad  company  for  the  death  of  plaintiff's  decedent  at 
a  crossing,  where  the  railroad  company's  neghgence  may  have  been 
responsible  for  the  perilous  situation  of  decedent  and  a  confused 
condition  of  her  mind  resulting  therefrom,  the  court  on  appeal,  in 
reviewing  the  action  of  the  tnal  court  in  sustaining  a  motion  for 

*  judgment  for  defendant  on  the  jury's  answers  to  interrogatories 
notwithstanding  the  general  verdict  for  plaintiff,  must  presume 
in  favor  of  the  general  verdict  that  such  confused  concution  of 
mind  did  exist  and  that  defendant's  n^ligence  was  responsible 
therefor,  in  the  absence  of  a  finding  of  the  jury  to  the  contraiv^ 
and  hence  decedent  should  not  be  charged  with  contributory  negu^ 
genoe  for  lack  of  prompt  and  intelligent  action  resulting  from  such 
condition  of  mind.        Baker  v.  BaUimore,  etc.,  R.  Co.,^4:,  463  (7). 

13.  Crossing  Accidents. — Duty  to  Look  for  Trains. — ^While  it  is  the 
duty  of  a  person  on  approaching  a  railroad  crossing  to  look  in  both 
directions  for  an  approaching  train,  where  the  general  verdict  waiv 
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ranted  the  assumption  that  at  least  during  part  of  the  time  in 
which  plaintifif's  decedent  was  travelinfi:  from  a  point  fifty  feet 
south  of  the  track  to  such  track,  she  was  looking  toward  the  east 
for  an  approaching  train,  it  can  not  be  said  as  a  matter  of  law 
that  she  was  negligent  for  looking  in  such  direction  rather  than  in 
the  direction  from  which  the  bdated  train  which  struck  her  was 
approaching.  Baker  v.  BaUimoref  etc,,  B.  Co,,,  ^4,  461  (5). 

14.  Crossing  Accidents. — Failure  to  Signal  Approach  to  Crossing, — 
Nepligence. — Instructions. — ^An  instruction  that  the  fulure  of 
derendant  railroad  companv  to  comply  with  the  statute  in  refers 
ence  to  sounding  tl^e  wnistle  and  ringing  the  bell  on  approaching 
highway  crossing  would  amount  to  negligence,  was  not  erroneous. 

Chicago,  etc.,  B.  Co,,  v.  Biddinger,  419  (13). 

16.  Crossing  Accidents. — Verdict, — Ansioers  to  Interrogatories. — 
Where  the  general  verdict  amounted  to  a  findmg  that  defendant 
railroad  company  had  violated  the  statute  with  respect  to  the 
sounding  of  the  whistle  and  ringing  of  the  bell  on  the  approach  of 
its  train  to  the  crossing,  as  well  as  an  ordinance  regulating  the 
speed  of  trains,  and  that  decedent  was  not  guilty  of  negli^nce 
materially  contributing  to  her  death,  answers  b^r  the  jury  to  mter- 
rogatories  from  which  it  appeared  that  the  train  was  running  at 
forty  miles  per  hour,  that  decedent  was  well  acquainted  with  the 
crossing,  that  the  view  of  the  crossing  was  obstructed  at  certain 
distances,  etc.,  were  not  in  irrec6ncilable  conflict  with  the  general 
verdict.  Chicago,  etc.,  B,  Co,  v,  Biddinger,  419,  ^1  (9). 

16.  Crossing  Accidents. — Neglipence. — Question  of  Law. — In  an  ac- 
tion for  the  death  of  plaintm's  decedent  at  a  railroad  crossing, 
where  it  appeared,  in  view  of  assumption  warranted,  that  if  deced- 
ent had  looKed  west  three  and  a  half  seconds  before  her  injury  and 
when  at  a  point  fifty  feet  from  the  track,  she  would  have  seen  no 
train  approaching,  and  that  if  her  attention  had  then  immediately 
been  directed  toward  the  east  for  only  two  or  three  seconds  while 
she  continued  her  approach  to  the  crossing,  she  would  in  all  proba- 
bility have  been  on  the  track  within  such  time,  and  the  approach- 
ing train  could  have  been  so  dose  that  escape  was  impossible,  or 
at  least  so  near  that  no  appreciable  time  would  have  remained  to 
her  in  which  to  determine  and  take  intelligent  action  in  view  of 
her  present  and  imminent  peril,  the  question  of  negligence  in  de- 
cedent could  not  be  determmed  as  a  matter  of  law,  so  as  to  sustain 
a  judgment  on  the  jury's  answers  to  interrogatories  notwithstand- 
ing the  general  verdict  for  plaintiff. 

Baker  v.  Baltimore,  etc,,  B.  Co.,  454,  464  (8). 

17.  Crossing  Accidents. — Violation  of  City  Ordinance, — Negligence, — 
Instructions. — Beview. — ^While  it  is  generally  the  duty  of  the  court 
to  say  as  a  matter  of  law  that  a  city  ordinance  is  or  is  not  in  force, 
an  instruction  that  if  the  jury  foimd  that  there  was  an  wdinance 
in  force  which  limited  the  speed  of  trains,  the  violation  thereof 
would  be  negligence,  was  not  ground  for  reversal  in  view  of  inter- 
rogatories and  instructions  submitted  by  appellant  from  which  it 
appeaxed  that  the  error  was  invited. 

Chicago,  etc,  B,  Co.  v.  Biddinger,  419,  434  (14). 

18.  Crossing  Accident. — Instructions. — Amplication  to  Pleading  and 
Issues. — In  an  action  for  the  death  of  plaintiffs  decedent  in  a 
crossing  accident,  grounded  on  the  theory  that  defendant's  fireman 
and  engineer  negl^ently  failed  to  see  aecedent  approaching  the 
crossing,  and  a£o  that,  seeing  him,  the;i^  negligently  failed  to 
check  the  engine  in  time  to  avoid  the  accident,  where  defendant 
offered  evidence  on  contributory  negligence,  and  the  court  gave 
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mstaraotdons  at  defendant's  reouMrt  on  that  theory,  other  fautroo- 
tions  given  were  unobjeotionable  and  were  applicable  to  the  evi- 
dence and  theory  of  the  oaee,  which  in  effect  merely  informed  the 
jury  that  it  was  defendant's  duty  to  keep  a  lookout  for  persons 
attempting  to  use  the  crossing,  and  that  if  decedent  was  in  a  posi- 
tion  of  danger  or  appeared  to  be,  and  if  defendant's  employes  in 
charge  of  the  engine  as  it  approached  the  crossing  knew  the  condi- 
tions, it  immediatelv  became  their  dut:^  to  use  ordinary  care  to 
avoid  a  collision,  and  that  if  by  the  exercise  of  reasonable  care  they 
could  have  seen  and  known  of  decedent's  i>eril  and  that  he  could 
not  escape  by  the  exercise  of  ordinary  care,  their  failure  to  exer- 
cise such  care  would  be  negligence,  regardless  of  whether  some 
time  before  the  collision  they  saw  decedent  in  a  place  of  safetjr,  if 
by  the  exercise  of  reasonable  care  immediately  thereafter  and  for 
some  appreciable  time  before  the  collision  they  by  the  exercise  of 
ordinanr  care  discovered  or  could  have  discovered  that  from  a 
place  of  safety  decedent  had  actually  entered  a  place  of  danger. 

Cleodand,  etc,,  R.  Co.  v.  Chud,  256,  262  (3). 

19.  Crossing  Accidents. — Last  Clear  Chance. — ^Where  decedent  was 
in  a  place  where  he  had  a  right  to  be  and  was  unable  to  remove  him- 
self, his  negligence,  if  any,  being  antecedent,  the  defendant  may 
be  negligent  under  the  last  dear  chance  doctrine  in  not  discover- 
ing his  i)osition  of  peril. 

Ckodand,  etc,  R.  Co.  v.  CUyud,  256,  266  (4). 

20.  Dvly  to  Trespassers. — Last  Clear  Chance. — ^While  a  railroad 
company  would  not  be  liable  for  the  death  of  a  trespasser  run 
down  b^  one  of  its  trains  merely  from  the  fact  that  such  train  was 
at  the  time  beiujg:  run  at  a  si)eed  in  excess  of  that  provided  by  a 
city  ordinance,  it  is  the  dul^  of  the  engineer  on  discovering  an 
object  on  the  track  ahead  of  his  train  to  use  reasonable  care  to  ascer- 
tain what  it  is,  and  there  may  be  a  liability  if  the  facts  warrant  an 
application  of  the  doctrine  of  last  clear  chance.  {DtiU  v.  Cleveland^ 
etc.,  R.  Co.  [1898],  21  Ind.  App.  571,  overruled.) 

Waits  V.  Chicago,  etc.,  R.  Co.,  51,  55  (5). 

21.  Fencing  Tracks. — Statutory  Requirements. — ^Under  §5447  Bums 
1914,  Acts  1885  p.  224.  requiring  every  railroad  company  to  main- 
tain fences  on  both  sides  of  its  railroad  through  the  entire  length 
thereof,  where  one  railroad  is  paralleled  by  the  adjacent  track 
of  another  company,  neither  company  is  required  to  construct  or 
maintain  a  fence  between  the  two  tracks,  since  a  contrary  con- 
struction of  the  statute  would  result  in  absurdity  and  the  imposi- 
tion of  unnecessary  burdens,  in  view  of  §5445  Bums  1914,  Acts 
1885  p.  148,  requiring  gates  at  farm  crossings  and  would  lend  no 
assistance  in  canning  out  the  evident  object  of  the  statute. 

PickeU  V.  Toledo,  etc.,  R.  Co.,  26,  29  (2). 

22.  Injuries  to  Persona  on  Tracks. — Last  dear  Chance. — Instructions. 
— In  an  action  for  the  death  of  a  person  who  was  struck  by  a  train 
under  ciroumstances  making  the  doctrine  of  last  clear  chance 
applicable,  instructions,  though  correctly  stating  the  general  duty 
of  defendant  toward  trespassers,  but  omitting  the  last  dear  chance 
rule,  were  erroneous.  Watts  v.  Chicago,  etc.,  R.  Co.,  51,  55  (3). 

23.  Injuries  to  Persons  on  Track. — Evidence. — Instructions. — In  an 
action  to  recover  for  the  death  of  one  who  was  run  down  bv  a 
train,  where  the  question  of  whether  decedent  was  on  a  puolic 
street  at  the  time  of  receiving  his  injury  was  a  controverted  fact 
on  which  evidence  was  heard,  an  instruction  stating:  that  "it  does 
not  appear  that  decedent  was  upon  any  street  or  highway,  or  any 


INDBX  773 

RAILROADS— Continued. 

crossiii^  or  place  where  he  had  a  right  to  he",  was  enoneous,  as 
invading  the  province  of  the  jury. 

WaU8  V.  Chicago,  etc.,  R.  Co.,  51,  54  (2). 

24.  Injuries  to  Pereone  on  Track. — DtUy^  to  Treepaseers. — Instruo- 
tiona. — L<i8t  Clear  Chance. — ^An  instruction  that  the  jury  was  not 
to  consider  what  some  other  engineer  might  have  done  with  the 
train  which  killed  plaintiff's  decedent  as  the  railroad  company 
owed  no  duty  to  a  trespasser  to  man  its  engine  with  skilful  engin- 
eers, that  defendant  was  only  bound  bv  the  acts  of  the  engin- 
eer after  he  had  discovered  the  decedent  and  appreciated  his 
danger,  and  that  if,  after  such  discovery,  the  engineer  used  reason- 
able care  and  diligence  to  stop  the  train  the  plaintiff  could  not 
recover,  was  erroneous  in  stating  that  defendant  owed  no  duty  to 
decedent  imtil  it  Isnew  and  appreciated  the  danger  of  decedent. 

Watte  V.  Chicago,  etc.,  R.  Co.,  51,  55  (4). 

25.  Injuries  to  Persons  on  Premises. — Frightening  Team. — Duty  of 
Defendant. — Instructions. — In  an  action  for  injuries  to  plaintiff  by 
the  operation  of  defendant's  train  so  as  to  frighten  plaintiff's  team 
while  he  was  unloading  freight  from  a  car,  an  instruction  on  the 
duty  owing  plaintiff  while  rightfiiUv  on  the  promises  which  in 
effect  told  the  jury  that  if  pXaintin  was  free  from  contributory 
negligence  defendant  was  Uable  in  damages  if  it  ran  its  train  so  as 
to  scare  his  horses,  was  erroneous  in  that  it  imposed  liability  re- 
gardless of  the  degree  of  care  exercised  in  running  the  train. 

PitUburgh,  etc.,  R.  Co.  v.  Mis,  172,  177  (3). 

26.  Injuries  to  Persons  on  Premises. — Comviaint. — Sufficiency. — ^A 
complaint  for  injuries  to  plaintiff  by  the  frightening  of  his  team 
while  unloading  freight  fifom  a  car  on  defendant's  track,  alleging 
facts  to  show  that  plaintiff  was  rightfully  unloading  defendant's 
car  and  therefore  rightfully  on  the  premises,  and  averring  that  the 
acts  of  defendant  were  carelessly  and  negligently  done,  was  suffi- 
cient against  the  objection  that  it  did  not  show  a  duty  owing  by 
defendant  to  the  plamtiff ,  and  did  not  show  that  a  depression  at 
the  side  of  the  approach  to  the  track,  into  which  plaintiff's  wBjgQU. 
was  thrown,  could  have  been  constructed  differently,  ete.,  since 
while  rightfully  on  the  premises  and  in  going  from  there  to  a  place 
of  safety,  defendant  owed  plaintiff  the  duty  of  exercising  such  care 
for  his  sEilety  and  protection  from  its  moving  trains  as  an  ordinarily 
prudent  person  would  exercise  under  like  ciroumstances,  and  the 
avermento  that  the  acts  of  defendant  were  negligently  done 
amounted  to  a  ohsum  that  defendant  fafled  to  use  due  care  and  also 
carried  with  them  the  idea  that  there  was  a  way  in  which  such  acts 
could  have  been  cardTully  done. 

Pittsburgh,  etc.,  R.  Co.  v.  EUis,  172,  176  (1). 

27.  Interurban. — Fencing  Right  of  Way. — Statutes. — Contracts. — 
There  is  no  duty  resting  on  an  mterurban  railroad  company  to 
maintain  fences  along  its  right  of  way,  save  as  imposed  bv  {5707 
Bums  1914,  Acts  19(3  p.  426,  expressly  providing  that  it  does  not 
change  any  existing  contract;  hence,  the  covenant  in  a  conveyance 
made  in  1901  to  an  interurban  railroad  company  binding  grantor 
to  maintain  a  fence  along  defendant's  right  of  way,  precluded 
plaintiff,  who  was  a  tenant  of  one  to  whom  such  grantor  conveyed 
the  remainder  of  his  land,  from  recovering  damages  against  such 
railroad  comx>any  for  stock  killed,  on  the  theory  that  it  was  negli- 
gent in  failing  to  keep  the  fence  in  repair. 

Union  Tradion  Co.  v.  Thompson,  183,  185  (2). 

28.  Raising  Grade. — Damages. — Evidence. — ^Where  the  testimony  of 
all  the  witnesses  on  the  question  of  depreciation  in  value  of  plain- 
tiff's property,  resulting  from  the  raismg  of  a  railroad  grade,  in- 
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eluded  improper  elements  hot  separated  from  those  wliioh  were 
proper,  a  verdict  for  the  plaintiff  ooiild  not  be  sustained. 

Pittihurgh,  etc,,  B.  Co.  v.  Lamm,  389,  3d9  (9). 

29.  Street  Croseinge. — DtUy  to  Make  Safe. — Conformity  to  Street 
Grade.— 'Under  §5250  Bums  1914,  Acts  1895  p.  233,  it  is  the  duty 
of  railroad  companies  to  keep  their  crossings  in  a  safe  condition 
for  use  by  the  traveling  public,  and  they  may  be  compelled  by 
mandate  to  make  their  tracks  conform  to  street  grades  and  to 
construct  crossings  over  the  tracks. 

Morrieeey  v.  Cleveland,  etc.,  B,  Co.,  90.  98  (2). 

30.  Street  Croeeinge. — Personal  I njitriee.— Contributory  Negligence. — 
Anewere  to  Interrogatories. — ^In  an  action  against  a  railroad  com- 
pany for  personal  injuries  to  plaintiff  who  slipped  and  fell  while 
attempting  to  pass  over  a  board  walk  maintamed  by  defendant 
over  its  track  at  a  public  street  crossing,  where  the  complaint 
charged  negligence  in  wn^ii^trftiping  the  approach  from  the  side- 
walk to  tiie  crossing  at  a  sharp  indme  and  m  permitting  an  accum- 
ulation of  ice  at  such  place,  etc.,  a  general  verdict  for  plaintiff 
amounted  to  a  finding  that  plaintiff  was  not  guilty^  of  contributory 
negligence  in  attempting  to  pass  over  such  crossing,  and  answers 
by  the  iury  to  interrogatories,  though  showing  that  plaintiff  had 
knowleoige  of  the  dangerous  condition,  were  insufficient  to  sustain 
a  judgment  thereon  notwithstanding  the  verdict,  in  the  absence  of 
a  finding  that  pUuntiff's  attention  was  not  diverted  at  the  time. 

Morrissey  v.  Cleveland,  etc.,  B.  Co.,  90,  98  (3),  99  (3). 

31.  Street  Crossings. — Personal  Injuries. — Complaint. — ^A  complaint 
against  a  railroad  company  for  personal  injuries,  alleging  that 
defendant  was  negligent  in  maintaining  its  track  at  an  elevation 
above  a  street  crossing,  so  that  there  had  to  be  an  incline  in  the 
board  walk  crossing  the  track  and  down  to  the  sidewalk  level,  and 
in  permitting  an  accumulation  of  ice  from  water  and  steam  which 
escaped  while  engines  received  water  from  an  adjacent  standpipe, 
that  such  dangerous  situation  had  existed  throup:n  the  winters  for 
ten  years  and  that  defendant  was  advised  of  it  and  could  have 
remedied  it,  but  failed  to  do  so,  that  plaintiff  had  occasion  to  cross 
the  track  frequently  at  such  point,  wnich  was  one  of  the  principal 
streets  of  the  city,  that  the  plaintiff  slipped  on  such  ice  and  suffered 
severe  and  permanent  injuries  through  no  negligence  of  his  own, 
and  entirely  through  the  negligence  of  defendant  m  so  maintaining 
the  crossing  and  so  causing  the  ice  to  accumulate,  did  not  show 
that  plaintiff  was  guilty  of  negligence  in  attempting  to  cross  and 
was  sufficient.  Aforrissey  v.  Cleveland,  etc.,  IL  Co.,  90,  92  (!)• 

REAL  ESTATE— 

Interest  in,  see  Contbacts  10, 11. 

REDEMPTION— 

See  Husband  and  Wifb  5. 

"REEXTENSION"— 

See  Words  and  Phbases. 

RELEASE— 

Fraud. — Personal  Injuries. — ^Where  plaintiff  was  induced  to  execute 
a  release  of  daim  for  the  death  of  her  husband,  killed  while  at  work 
in  a  coal  mine,  bv  the  representations  of  defendant's  agent  who 
took  advantage  of  her  necessitous  circumstances,  and  represented 
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to  har  that  it  would  be  six  or  seven  years  before  she  would  aoqtilie 
anything  by  limitation,  that  defendwt  had  evidence  to  show  that 
decedent  had  assumed  the  risk,  and  falsely  underrated  the  ability 
of  her  attorneys  and  stated  that  their  services  were  worth  but  a 
small  sum,  a  reply  setting  up  such  facts,  showing:  that  plaintiff  had 
been  imposed  upon,  and  that  immediately  onleaming  her  rights 
she  had  tendered  back  to  the  defendiuit  the  oheck  which  she 
received  for  such  release,  etc.,  was  sufficient  to  avoid  an  answer 
pleading  such  release  as  a  defense. 

Vandalia  Coal  Co.  v.  Alsopp,  649»  657  (2). 
REMAINDERS— 

See  WiLLB  4,  5^  6. 

RESCISSIONH 

For  fraud,  see  Cobpobationb  5, 6. 

REVERSAIr- 

See  Appbal  08,  09. 

REVIEW— 

As  to  evidence,  see  Apfbal  36-44. 
As  to  instructions,  see  Apfbal  45-64. 
As  to  pleadings,  see  Appbal  66-73. 

REVIVAL— 

See  Jttdoubmt. 

RIGHT— 

Of  api>eal,  see  Appbal  6. 

RIGHT  OF  WAY— 

Fencing,  see  Railboads  27. 

RIPARIAN  RIGHTS— 

See  BouNDABiBS  1. 

RULES— 

Of  a  trial  court  are  construed  to  be  the  law  of  the  court  made  for  the 
orderly  conduct  of  business  and  for  the  protection  of  litigants,  see 

COUBTS  5. 

SALES— 

1.  Action  for  Price. — Recovery  of  IrUereeL — ^A  verdict  for  the  selling 
price  of  com  plus  interest  was  not  subject  to  the  objection  that  the 
amount  of  recovery  was  too  large,  on  the  theory  that  interest  may 
not  be  collected  on  an  unliquidated  claim,  where  the  amount  of 
the  claim  rested  in  mere  computation,  since  under  such  circum- 
stances the  claim  was  not  unliquidated. 

Kuhn  V.  Powdl,  131,  134  (5). 

2.  Action  for  Price. — Recovery  of  Interest. — Pleading. — Failure  to 
Demand  interest. — In  an  action  for  the  price  of  com  sold  and  deliv- 
ered, a  verdict  for  plaintiff  including  an  award  of  interest  will  not 
be  disturbed  on  appeal  on  the  ground  that  interest  was  not  de- 
manded in  the  complaint,  since  we  court  will  deem  the  complaint 
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to  have  been  amended  to  oonf  onn  to  the  proof  under  the  provisiona 
of  §700  Bums  1914,  §658  R.  S.  1881.  Kuhn  v.PoweU,  131, 134  (6). 

3.  Action  for  Price. — Recovery  of  InteresL — Demand. — Evidence. — In 
an  action  for  the  purchase  price  of  com  sold  and  delivered,  evidence 
showing  that  following  dehvery  plaintiff  called  on  defendant's  man- 
ager for  settlement  of  the  account,  and  that  plaintiff  on  being  at 
variance  with  the  amount  conceded  by  such  agent  to  be  due,  in- 
siflted  that  payment  be  made  according  to  her  own  figures,  con- 
stituted sufficient  proof  of  demand  to  entitle  her  to  recovery  of 
interest  on  the  amoimt  due.  KvJin  v.  Powell^  131,  133  (3). 

4.  Breach  of  Warranty. — Sufficiency  of  Evidence. — ^Where  there  waa 
evidence  to  show  that  brass  railings  sold  to  be  used  in  the  equip- 
ment of  automobiles  were  sold  on  information  as  to  the  use  that 
was  to  be  made  of  them,  but  that  they  were  of  an  inferior  grade 
and  not  substantial,  it  was  sufficient,  though  in  conflict  witn  evi- 
dence produced  by  appellant,  to  sustain  a  verdict  for  api)eUant  in 
the  amount  that  appellee  admitted  that  It  owed. 

Western  Brass  Mfg.  Co.  v.  Haynes  Auto  Co.,  524,  526  (2). 

5.  Fraud, — Evidence. — ^Where  plaintiff,  who  was  experienced,  made 
a  personal  examination  of  a  second-hand  traction  engine  before 
purchasing  same,  and  relied  on  his  own  judgment  as  to  its  fitness, 
al^ough  he  also  testified  that  defendant's  agent  stated  that  the 
en^ne  would  do  the  work  if  it  was  as  good  as  recommended  to  him^ 
and  that  those  in  charge  of  the  engine  at  the  time  plaintiff  examined 
it  stated  that  it  was  aU  right  and  that  leaking  steam  which  i^aintiff 
noticed  was  the  result  of  a  loose  bolt,  and  the  engine,  after  its  pur- 
chase by  plaintiff,  leaked  water  and  steam  so  as  to  render  it  use- 
less, etc.,  the  evidence  was  insufficient  to  warrant  a  finding  that 
the  sale  of  the  engine  to  plaintiff  was  induced  by  fraudulent  repre- 
sentations.       AuUman,  etc.^  Mack.  Co.  v.  SheU,  19,  22  (2),  24  (2). 

SETTLEMENT— 

Of  litigation  between  the  parties  when  made  in  good  faith  are  com- 
mendable and  should  be  encouraged,  see  Compbouibb  and  Sst- 

TLEMENT. 

Between  parties  after  judgment  and  where  plaintiffs  attorney  took  a 
lien  for  his  fee  without  the  knowledge  or  consent  of  the  attorney 
is  a  fraud  and  the  attorney  can  assert  and  enforce  his  interest  in 
the  judgment  regardless  of  uie  settlement,  Attobnbt  and  Cubnt  2. 

SPECIFIC  PERFORMANCE— 

1.  Contracts. — Denial  of  Remedy. — ^Where  an  option  contract  for  the 
purchase  of  real  estate  is  ambiguous  as  to  the  amount  to  be  paid  in 
case  the  option  is  exercised,  the  purchaser  understanding  that  he 
is  to  pay  a  certain  sum  and  the  grantor  understanding  that  he  is  to 
receive  a  larger  sum,  there  is  no  meeting  of  tiie  minds  of  the  porties 
as  to  a  material  matter,  and  specific  p^ormance  of  such  contract 
will  be  denied.  Smith  v.  Toth,  42,  49  (5). 

2.  Contracts. — Construction. — Review. — In  an  action  for  specific  i)ep- 
formance  of  a  contract  granting  an  option  for  the  purchase  oi  real 
estate  "at  and  for  the  sum  of  $3,000  cash  net"  to  grantor,  and 
binding  pantor  to  furnish  abstract  showing  good  tiUe  except  as 
to  special  assessments,  and  to  convey  the  real  estate  "free  and  clear 
of  all  liens  whatever",  the  court  properly  heard  and  considered 
parol  evidence  to  aid  in  the  interpretation  thereof,  since  the  con- 
tract was  ambiguous,  and  there  bein|:  evidence  to  sustain  the  court's 
decision  against  plaintiff,  the  decision  could  neither  be  distrubed 
for  insufficiency  of  evidence  nor  upon  the  theory  that  it  was  con- 
trary to  law.  Smith  v.  To4h,  42,  4Q  (4). 
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Aathorfty  of«  to  sell  swamp  lands,  see  Pubuc  Laotw  5-& 

STATUTES— 

See  CoMTRACTS  6,  7;  Fobciblb  Entbt  and  DBTAiinDB  1;  Husband 
AND  WiFB  9, 14;  Raiukoadb  27. 

Providing  for  the  payment  of  alimony,  see  Divobcb. 

1.  Construciian, — Legidative  IntenL — ^The  prime  object  in  the  eon- 
struotion  of  statutes  is  to  asoertain  and  carry  out  the  purpose  and 
intent  of  the  legislature,  and  while  the  words  used  m  a  statute 
should  first  be  considered  in  their  literal  and  ordinary  signification, 
the  letter  of  the  statute  should  not  be  followed  where  it  l^kds  to 
contradiction,  absurdities  or  unjust  results,  and  the  intention  as 
gathered  from  a  consideration  of  the  whole  statute  should  control. 

PickeU  V.  Toledo,  etc,  B.  Co.,  26,  29  (1). 

2.  Ordinances. — Traffic  Begvlations. — Construction. — Statutes  and 
ordinances  regulating  traffic  in  public  streets  or  highways  should 
receive  a  reasonable  construction  consistent  with  the  purpose  of 
their  enactment  and  the  practical  difficulties  that  arise  in  their 
application  to  particular  eases,  Conder  v.  Oriffiih,  218,  224  (6). 

3.  Remedial  Statutes. — Construction. — In  ascertaining  the  persons  or 
classes  that  come  within  the  provisions  of  a  remedial  statute  the 
courts  apply  the  rule  of  strict  construction,  but  in  order  to  give 
effect  to  the  statute  as  to  those  who  come  within  its  provisions  it 
will  be  liberally  construed. 

Tipton  Realty,  etc.,  Co.  v.  Kokomo  Stone  Co.,  681,  687  (1). 

STOCK— 

Sale  off  see  Cobpobahons  6. 

STREETS— 

Defective,  see  Municipal  Cobpobationb  2. 

Duty  (rf  railroad  oompanies  to  keep  their  crossings  in  a  safe  condition 
and  to  conform  to  the  grade  of  the,  see  Railboadb  29. 

••SUBCONTRACTOR"— 

See  WoBDS  and  Pbbasbs  2. 

SUBROGATION— 

See  Husband  and  Wivb  6. 

Biffht  of  Surety. — Misampropriation  of  Trust  Deposits. — ^An  adminis- 
trator's surety,  whicn  had  not  satisfied  the  demands  of  the  estate 
for  funds  which  the  administrator  failed  to  account  for,  could  not 
enforce  an  equitable  right  of  subrogation  against  a  hsaik  in  which 
the  administrator  had  deposited  the  funds  and  which  had  permitted 

•  him  to  check  them  out  with  knowledge  that  he  was  misapplying 
them.  Miami  County  Bank  v.  StaU,  ex  rel.,  360,  372  (4). 

SUPERSEDEAS— 

See  Apfbal  14. 

A  writ  (rf,  is  purely  statutory  and  ordinarily  can  be  granted  only  to 
stay  execution  or  proceeding  in  the  trial  court  in  the  particular 
case  from  which  the  appeal  is  taken,  see  Appeal  14. 

SUPPLEMENTAL  COMPLAINT— 

An  asaiffnment  of  error  in  overruling  a  demurrer  to  a,  ivresents  no 
question  for  review,  see  Appbal  21. 
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SURETY— 

See  Pbincipal  and  Subbtt. 

SURVEYS- 

See  BouNDABiBs  2,  3;  Pubuc  Lands  3. 

SWAMP  LANDS— 

See  Watebs  and  Watebcoursbs  7. 
Acquisition  of  title  of,  see  Pubuc  Lands  4-8. 

TAX  SCHEDULE- 

In  an  action  on  a  note,  where  one  cl  the  issues  was  as  to  whether 
plaintiff  was  the  real  party  in  interest  and  there  was  evidence  to 
show  that  plaintiff  purchased  the  note  for  full  value,  the  tax 
schedule  of  plaintiff  which  failed  to  show  the  listing  of  the  note  is 
competent  evidence,  see  Bills  and  Notes  3. 

TENANCY  BY  ENTIRETIES— 

See  Husband  and  Wifb  12;  Vbndob  and  Pubchasbb  4. 

TESTATOR— 

See  Wills  3. 

TERM  TIME  APPEAI^ 

See  Appeal  35.  • 

THEORY  OF  CASE— 

Can  not  be  changed  in  the  Appellate  Court,  see  Appeal  3. 

While  a  court  on  appeal  will  hold  a  party  to  the  theory  of  the  case 
adopjted  in  the  tnal  court,  such  theory  will  be  determined  by  a 
consideration  of  the  whole  record,  see  Appeal  7. 

TIME— 

Extending,  of  payment,  see  Insubancb  22. 

Extension  of,  for  filing,  see  Exceptions,  Bill  or  1, 2 

For  filing  motion  for  new  trial  is  mandatory,  see  Nbw  Tbial  2. 

Of  taking  proceedings,  see  Appeal  12,  13. 

Of  paying  premiums  extended,  see  Insubance  8,  9. 

The  statutory  limit  on  the,  for  perfecting  an  appeal  is  jurisdictional, 
see  Appeal  13. 

title- 
To  public  lands,  see  Public  Lands  9. 
To  swamp  lands,  see  Public  Lands  4-8. 

Acquired^  to  real  estate  can  not  be  defeated  by  mere  statements  as 
these  do  not  operate  as  a  conveyance,  see  Advebse  Possession  1. 

Plaintiff  in  an  action  of  ejectment  alleging  legal,  to  the  real  estate  in 
controversy  is  bound  thereby  and  can  not  recover  on  proof  of  an 
equitable  title,  see  Ejectment  1. 

Where  one  acquired,  by  adverse  possession  to  a  strip  between  the 
platted  line  of  his  lot  and  a  fence,  his  subsequent  agreement  to 
move  the  fence  to  the  original  lot  hne,  not  having  been  acted  on, 
and  no  money  having  been  expended  on  the  faith  of  it,  did  not  estop 
him  from  claiming  the  strip,  see  Advbbsb  Possbsbion  2.  ^ 
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TORT!*— 

A  complaint  seeking  leoovery  ex  eoniradu  to  inoonostent  in  theory 
with  a  recovery  ex  dedictOt  see  Plbading  6,  7. 

The  most  liberal  construction  of  the  code  will  not  comitenance  a  mis- 
joinder in  which  an  action  upon  contract  and  one  in  tort  are  joined 
and  in  which  it  is  sought  to  enforce  habilitjr  on  the  contract  against 
one  of  the  parties  whose  liability  is  solely  in  tcnrt,  see  Action 

TRACKS— 

Animals  on,  see  Railroads  1. 

Fencing,  see  Railboads  21. 

Injuries  to  Persons  on,  see  Railboadb  22-2i. 

TRANSCRIPT— 

See  Appbal  16-20. 

SuffioienQy  of  certiflcate  of  derk  to,  see  Appeal  16. 

TRESPASSERS— 

Duty  to,  see  Railroads  24. 

TRIAL. 


I.  OouBsa  AND  Conduct  of  Tbial 
IN  Gbnibal.  1.  2. 

IL  BaCBPTION  Of  BviDmoB,  St  4i 

111.  DiBBcnNO  VaBDicr.  6-7. 


lY.   iNBTBUCnONB,  8-10. 

Y.  Vbbdiot,  11-18. 

VL  AmWMBB  TO  iHTBBBOOATOBnS. 

Vll.  FmoiRas. 


I.  COUBSB  AND  CONDITCT  OW  TUAL  IN  ObNBBAL. 

1.  DepoeUione. — Motion  to  Suppreee. — ^Where  the  notice  for  the  tak- 
ing of  a  deposition  is  defective,  and  the  defect  appears  upon  its 
face,  objection  should  be  taken  by  a  motion  to  supi»ess  the  deposi- 
tion  before  entering  on  the  triaL   Voorheee  v.  Cragun,  690,  7(^(7). 

2.  Interrogatories  to  Jury, — The  practice  of  submitting  a  laxge 
number  of  interrogatories  to  the  jury,  containing  many  inconse- 
quential questions  calculated  to  have  no  other  effect  than  to  confuse 
and  mystify  the  jury,  should  not  be  permitted. 

Southern  B.  Co.  v.  Weidenbrenner.  314, 323  (8). 

II.  Reception  of  Evidence. 

3.  OjSfer  of  Evidence. — ^An  offer  of  evidence  to  show  the  intoxicated 
condition  of  the  driver  of  an  automobile  at  the  time  of  injury  to  his 
invited  guest  by  collision  with  a  train,  should  indude  an  offer  to 
make  it  material  by  showing  that  the  guest  knew  of  his  condition, 
or  that  it  was  the  sole  proximate  cause. 

Pittsburgh,  etc,,  R.  Co.  v.  Kephert,  621,  627  (6). 

4.  Evidence. — Witnesses. — Failure  to  Produce. — Presumptions. — In^ 
structions. — ^Where  a  party  has  the  power  and  opportunity  of  pro- 
ducing evidence  or  a  witness,  presumably  friendiv  to  him,  whose 
testimony  would  or  could  explam  a  transaction  or  further  enlighten 
the  court  or  jury,  failure  to  produce  such  evidence  or  witness  gives 
rise  to  the  presumption,  though  rebuttable,  that  such  evidence  or 
the  testimony  of  such  witness  would  be  unfavorable  to  the  party 
or  his  contention;  and,  while  it  is  proper  to  instruct  the  jury  to 
such  effect,  such  instructions  should  be  carefully  worded  to  guard 
the  interests  of  the  party  and  should  only  be  given  when  it  reason- 
ably appears  that  he  has  it  within  his  power  to  produce  the  witness 
or  evidence  and  fails  to  do  so  or  to  make  reasonable  effort  to  that 
end.  Bump  v.  McOrannahan,  136,  145  (7). 
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TRIAL— Continued. 

III.  DiBBcnNG  Vbbdict. 

5.  The  direction  of  a  verdict  for  defendant  is  not  proper  unless  there 
is  a  total  absence  of  evidence  upon  some  issue  or  fact  essential  to 
recovery  by  plaintiff,  or  unless  the  evidence  is  without  conflict 
and,  when  considered  in  its  entirety,  with  all  reasonable  and 
legitimate  inferences  which  the  jury  may  properly  draw  there- 
from, is  susceptible  of  no  other  inference  than  Uiat  necessitating 
the  directing  of  the  verdict. 

West  V.  National  CasuaUy  Co.,  479,  483  (1). 

6.  Instructions. — ^The  trial  court  should  not  give  a  peremptory  in- 
struction for  defendant  unless  the  evidence  favorable  to  tne  luain- 
tiff,  and  the  reasonable  inferences  which  the  jury  is  i>ermitted  to 
draw  therefrom,  fail  to  support  one  or  more  of  the  essential  aver- 
ments of  the  complaint.      Vandalia  R.  Co.  v.  Parker^  146,  151  (3). 

7.  Peremptory  Instructions, — ^A  peremptory  instruction  should  be 
given  only  when  there  is  a  total  absence  of  evidence  upon  an  essen- 
tial issue,  or  where  the  evidence  is  without  conflict  and  the  only 
inference  to  be  drawn  therefrom  is  favorable  to  the  party  asking 
the  instruction.  Parker  v.  Hickman^  152,  162  (9). 

IV.  iNSTBUCnONS. 

See  Appeal  45-64,  85-88;  Damaqbs  2,  4;  Husband  and  Wife  13, 
15,  16;  NEQiiiGENCB  8,  9;  Railboadb  14,  17,  18,  22-25. 

Contradictory,  see  Appeal  61. 

Refusal  of,  see  Appeal  57-63. 

The  court  on  appeal  can  not  say  that  erroneous,  are  harmless  in  view 
of  tiie  jury*s  answers  to  interrogatories  where  it  does  not  appear 
that  the  interrogatories  would  not  have  been  differently  answered 
had  proper  instructions  been  given,  see  Appeal  48. 

8.  Duty  to  Request. — ^Where  a  party  feels  that  an  instruction  by  the 
court  lacks  certain  embellishments  or  qualiflcations  it  is  his  duty 
to  tender  an  instruction  covering  the  omissions. 

EUiot  V.  EUiot,  209,  212  (2). 

9.  Peremptory  Instruction. — In  oonMdering  a  motion  for  a  peremp- 
tory instruction  the  court  should  accept  as  true  aU  facts  which  the 
evidence  tends  to  prove,  and  draw  against  the  one  asldng  the  in- 
struction all  reasonable  inferences  which  the  jury  might  properlv 
draw,  and,  in  case  of  conflict  in  the  evidence,  consider  tnat  evi- 
dence and  those  inferences  which  are  favorable  to  the  party  having 
the  bmrden  of  proof.  Colvert  v.  Harrington,  608,  610  (1). 

10.  Requisites. — Instructions  should  not  only  state  correct  prin- 
ciples of  law  but  they  should  also  be  applicable  to  the  issues  and 
facts.  Conder  v.  Gnffiih,  218.  223  (4). 

V.  Vbbdict. 

See  Appeal  75,  80;  Bonds  2;  Mastbb  and  Sbbvant  6;  Nbougencb 
5;  Railboads  15. 

Conclusiveness  of,  see  Bills  and  Notes  10. 

When  conclusive,  see  Appeal  41. 

Directing  verdict,  see  Appeal  54^56. 

There  was  no  error  in  overruling  the  motion  for  new  trial  on  the 
gound  of  insufficient  evidence,  see  Appeal  44. 

11.  Verdict. — Answers  to  IrUerroqatories. — It  is  the  duty  6t  the  trial 
court  to  sustain  a  motion  for  judgment  on  the  jury  s  answers  to 
interrogatories  where  they  are  in  irreconcilable  conflict  with  the 
general  verdict.  Morrissey  v.  Cleveland,  etc.,  R.  Co.,  90,  99  (5). 
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TRIAL— Continuecl. 

12.  Verdict, — Aruwers  to  Interroqatortea. — ^A  general  verdiot  finds 
every  material  issuable  fact  in  favor  of  the  prevailing  party,  and 
all  reasonable  presumptions  will  be  indulged  m  its  favor  as  against 
the  jury's  answers  to  mterrogatories. 

Cole  Motor  Car  Co.  v.  Ludorjf,  119,  123  (2). 

13.  Verdict. — Answere  to  Interrogatories. — Contradictory  answers  to 
interrogatories  neutralize  each  other,  and  where  the  answers  are 
oontradiotory,  or  are  not  irreconcilable  with  the  general  verdict 
by  anjr  evidence  admissible  under  the  issues,  they  wiU  not  sustain 
a  motion  for  judgment  thereon  notwithstanding  the  general  verdict. 

Cole  Motor  Car  Co.  v.  Ludorff,  119,  123  (3). 

VI.  Answsbs  to  Intbbbogatoribs. 

See  Appeal  48,  7S^1;  Bonds  2;  Nbgugbncb  5;  Railroads  15. 
Judgment  on,  see  Railroads  12,  30. 

VII.  Findings. 

See  Appeal  37-39,  98;  Contracts  2;  Quieting  Title  2. 
Conclusiveness  of,  see  Appeal  76,  77. 

TRUST  FUNDS— 

See  Banks  and  Banking  2-4. 

VARIANCE— 

Between  pleading  and  proof,  see  Appeal  92. 

VENDOR  AND  PURCHASER— 

1.  Vendor^e  Lien. — ^The  technical  relation  of  vendor  and  vendee  ia 
not  necessary  to  the  existence  of  a  vendor's  Uen. 

Simnume  v.  Parker,  403,  415  (8). 

2.  Vendor*  8  Lien. — Taking  of  Mortgage. — ^The  taking  of  a  mortgage 
by  the  vendor  on  property  sold  to  husband  and  wife  by  the  en- 
tireties, though  invalid  because  signed  by  the  husband  alone  and 
without  the  wife's  knowledge  or  consent,  indicated  a  purpose  not 
to  waive  any  lien  ^wing  out  of  the  transaction,  and  was  uierefore 
not  inconsistent  with  the  existence  of  a  vendor's  lien. 

Simmons  v.  Parker,  403,  415  (6). 

3.  Vendor*8  Lien. — Establiskment  Aqainst  Lands  in  Hands  of  Wife 
— ^Where  a  husband  purchases  land,  and  executes  his  own  note  for 
the  purchase  price,  which  note  remains  unpaid,  and  causes  the  land 
to  be  conveyed  to  his  wife,  who  pays  no  consideration  therefor,  the 
wife  is  a  mere  volunteer  and  the  vendor  may  establish  a  lien 
against  the  land;  and  he  ma^  also  establish  such  lien  where  the 
-mfe  pays  the  purchase  i»ice  m  part  and  the  husband  executes  his 
note  for  the  balance.  Simmons  v.  Parker,  403,  415  (7). 

4.  Vendor*8  Lien. — Enforcemeni  Against  Tenants  by  Entireties. — 
Where  a  husband  and  wife  took  title  to  land  b^  the  entireties,  the 
wife  being  a  purchaser  for  value,  and  it  was  distinctly  understood 
between  the  parties  that  no  indebtedness  should  arise  against 
either  the  husoand  or  wife  on  account  of  such  transaction,  except 
on  condition  that  certain  other  property  acquired  should  on  inves- 
tigation prove  to  be  as  represented  by  the  grantor,  and  pending 
such  investigation  by  the  wife  the  husband  aJone  executed  a  note 
and  also  a  mortgage  on  the  property  held  by  the  entireties,  which 
he  delivered  to  the  grantor  to  be  signed  by  the  wife  in  the  event 
the  investigation  proved  to  be  satisfactory,  and  the  condition 
failed  by  reason  of  such  other  propertv  not  being  as  represented, 
neither  the  husband  nor  the  wife  owed  any  debt  and  no  vendor's 
lien  arose  as  against  the  property  held  by  the  entireties. 

Simmons  v.  Parker,  403,  416  (10). 
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VERDICT— 
See  Trial  U-ia 

«*VEmCLE^*— 

See  Words  and  Phbabbs. 

WAIVER— 

See  Dbpobitions;  Witnessbs  2. 

Of  defects,  see  Pleading  13,  14. 

Of  error,  see  Appeal  33,  70,  93,  94« 

Of  provision  in  i>olicy,  see  Inbxtrancb  16,  1^20. 

WAREHOUSEMEN— 

liability  as,  see  Carriers  3,  4. 

WARRANTY— 

Breach  of,  see  Bales  4. 

WATERS  AND  WATERCOURSES— 

h'- Boundaries. — Meander  Lines, — ^As  a  general  rule  meander  lines 
run  in  surveying  fractional  ix>rtions  of  the  pubUo  lands  along 
streams  are  merely  for  the  purpose  of  defining  the  smuosity  of  the 
banks  and  for  ascertaining  the  quantity  of  land  subject  to  sale,  and 
are  not  to  be  considered  as  boundaries  unless  it  appears  that  such 
was  the  intention  of  the  parties  to  the  instrument  of  conveyance. 

StaU  V.  Tueaburg  Land  Co.,  566,  587  (8),  688  (8). 

2.  Meander  Lines. — Boundaries. — In  determining  whether  the 
meander  line  of  a  stream  should  foe  regarded  as  a  TOundary  beyond 
which  a  grantee  may  not  daim  title,  the  intention  of  the  parties 
to  the  instrument,  as  gathered  from  the  instrument  itseli,  or  if 
the  instrument  is  ambiguous,  as  gathered  in  the  light  of  facts  and 
circumstances  existing  at  the  time  the  instrument  was  prepared, 
should  always  have  an  important  if  not  a  controlling  iimuence. 

State  V.  Tuesburg  Land  Co.,  565,  592  (12). 

3.  Obstruction. — Flooding  Lands. — Liability  of  Railroads, — ^A  rail- 
road company  is  under  a  continmnj^  duty  to  maintain  its  brid|:es 
and  abutments  so  as  to  do  no  injury  or  dama^  to  neighbonng 
property,  and  a  failure  in  that  regard  resulting  m  the  obstruction 
of  the  natural  flow  of  the  water  constitutes  actionable  negligence. 

Southern  R.  Co.  v.  Weidenbrenner,  314,  318  (2). 

4.  Obstruction. — Floodinq  Lands. — Liability. — Unusual  Conditions. 
— ^A  railroad  company  is  not  relieved  from  liability  for  negligently 
maintaining  a  bridge  so  as  to  obstruct  the  flow  of  water  and  cause 
it  to  back  up  over  nearby  lands,  on  the  ground  that  there  was  an 
unusual  rainfall,  since  under  §5195  Bums  1914,  §3903  R.  S.  1881, 
it  IB  the  duty  of  the  company,  after  building  its  bridge  across  a 
stream,  to  restore  the  watercourse  to  its  former  state. 

Southern  R.  Co.  v.  Weidenbrenner,  314,  321  (6). 

5.  Obstruction. — Railroad  Bridges. — Railroad  companies  are  guilty 
of  ^  actionable  negligence  if  thev  construct  ana  maintain  theur 
bridges  or  embankments  or  trestles  in  such  manner  as  to  obstruct 
a  wateroourscj  and  are  also  liable  if  they  obstruct  a  waterway 
with  stones,  piling  or  debris  of  any^  Idnd,  or  if  they  negligently  per- 
mit drift  to  accumulate  about  their  bridges  or  piling  to  the  injury 
of  adjoing  property. 

Southern  R.  Co.  v.  Weidenbrenner,  314,  823  (9). 

6.  Railroad  Bridges. — Construction. — ^In  the  construction  of  a  bridge 
across  a  stream,  it  is  the  duty  of  a  railioad  company  to  ezeroise  at 
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least  a  reasonable  defiree  of  oare  and  prudenoe,  taking  into  consider- 
ation the  laws  of  hydranlios,  the  natural  formation  of  the  oonntry, 
l^e  charaoter  of  the  stream  and  its  history,  so  as  to  goard  against 
injuries  whidi  may  reasonably  be  anticipated. 

SoiUhem  IL  Co.  v.  Weidenbrenner^  314,  324  (10). 

7.  Riparian  Owners. — Boundaries. — Swamp  Lands. — A  conveyance 
of  land  bounded  by  a  nonnavigable  stream  carries  with  it  the  bed 
of  the  stream  to  the  center,  unless  a  contrary  intention  is  manifest; 
but  where  land  conveyed  is  described  by  a  meander  line  run  be- 
tween such  land  and  unsurveved  marsh  or  submerged  land  Ivin^ 
next  to  the  stream,  the  title  of  the  purchaser  is  limited  to  the  lana 
induded  within  the  survey. 

State  v.  Tueabwrg  Land  Co.^  555,  581  (4). 


1.  Construction. — Postponement  of  Estates. — ^The  postponement  of 
estates  is  looked  ui>on  with  disfavor;  and  the  intent  to  do  so  must 
be  clear  and  not  arise  from  inference  or  construction. 

Jones  V.  Chandler,  500,  505  (4). 

2.  Construction. — Vesting  of  Estates. — In  case  of  doubt  as  to  the 
intention  of  the  testator,  the  estate  will  be  deemed  to  have  vested. 

Jones  V.  Chandler,  500,  504  (2). 

3.  Construction. — Intention  of  Testator. — ^Where  the  language  of  a 
will  is  free  from  doubt,  it  needs  no  construction;  but  where  there  is 
doubt,  the  intention  of  the  testator,  as  fi:atherMi  from  the  entire 
will  aided  by  the  rules  of  law  applicable  to  the  construction  of 
wills,  must  be  given  effect.  Jones  v.  Chandler,  500,  504  (1). 

4.  Construction. — Remainders. — Vested  or  Contingent. — ^Whether  an 
estate  is  vested  or  contingent  is  determined  by  the  right  and  capac- 
i^  of  the  remaindermen  to  take  possession  of  the  estate,  if  the 
possession  were  to  become  vacant,  and  the  certainty  that  the  event 
upon  which  the  vacancy  depends  must  happen  some  time,  and  not 
tne  certainly  that  it  will  happen  in  the  hietime  of  the  remainder- 
men. Jones  V.  Chandler,  500,  505  (3). 

5.  Construction. — Remainder. — Under  a  will  devising  land  to  the 
daughter  of  a  testatrix  '*to  be  held,  possessed  and  enjoyed  by  her 
during  her  natural  life  and  at  her  death  to  descend  to  ner  children, 
such  as  may  be  living",  the  testatrix  intended  to  make  a  final  dis- 
IXMdtion  of  her  property,  that  the  daughter  should  have  a  life 
estate,  and  that  ner  grandchildren  should  be  vested  with  such  an 
estate  as  would  descend  to  their  heirs  upon  their  death. 

Jones  V.  Chandler,  500,  507  (6). 

6.  Construction. — Vesting  of  Estates. — Remainders. — ^* Postponement 
of  Estates*'. — ^There  is  a  distinction  between  the  vesting  of  an 
estate  and  the  enjoyment  of  a  remainder,  and  words  postponing  an 
estate  are  presumed  to  relate  to  the  beginning  of  tne  enjoyment 
and  not  to  the  vestinf:  of  such  an  estate,  and  the  vestmg  of  a 
remainder  absolutely  is  preferred  rather  than  the  vesting  con- 
tingently or  conditionally.  Jones  v.  Chandler,  500,  506  (5). 

7.  Provision  for  Widow. — Election. — Statutes. — ^While  a  widow's 
acceptance  of  the  provisions  of  her  deceased  husband's  will  does  not 
in  aU  cases  preclude  her  from  the  widow's  allowance  of  $500  as 
provided  for  by  §2786  Bums  1914,  §2269  R.  S.  1881,  it  does  do  so 
where  the  provisions  of  the  will  are  inconsistent  with  her  claims 
under  the  statute;  hence  where  the  will  of  appellant's  deceased 
husband  disposed  of  the  whole  estate  and  showed  an  intent  to 
limit  appellimt's  interest  to  the  provision  made  for  her,  her  elec- 
tion to  take  under  the  wfll  was  binding  and  precluded  her  from  a 
right  to  an  allowance  under  the  statute.       Stiglitz  v.  Migatz,  5i 
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WITNESSES— 

Failure  to  produoe,  see  Tbial  4 

Competency  of  alaJmantB  as,  against  estates,  see  Exbcutobs  and 
Adminibtratobs  2. 

1.  Competency. — ConvereaHon  vnih  Decedent. — In  an  indorsee's  action 
on  a  note,  purchased  from  the  estate  of  the  payee,  who  was  dead, 
under  circumstances  exempting:  the  estate  from  liability,  the  de- 
fendant was  competent  to  testify  to  a  conversation  witii  decedent 
appertaining  to  the  sale  of  merchandise  for  which  the  note  was 
given.  Bright  Nat.  Bank  v.  Hartman,  440,  452  (14). 

2.  Competency. — Traneactians  with  Deceased  Persons. — Wawer. — 
Where  an  aaministrator  suing  to  recover  property  belonging  to  the 
estate,  obtained  by  defendants  through  a  conspiracy  and  converted 
by  them,  called,  on  the  tiial  of  a  prior  action  for  the  same  cause, 
a  party  as  a  witness  and  compelled  him  to  testify,  and  also  required 
him  to  answer  written  interrogatories,  he  waived  the  incompetency 
of  the  party  to  testify  in  the  subsequent  action  imder  §526  Bums 
1914,  §502  R.  S.  1881.  Craig  v.  Norwood,  104,  116  (16). 

3.  Competency. — Transactions  trith  Deceased  Persons. — ** Party**. — 
Under  §§519,  521  Bums  1914,  §§496, 498  R.  S.  1881,  relating  to  the 
competency  of  witnesses,  and  |>roviding  that,  where  an  adminiA- 
trator  is  a  party  to  an  action  involving  matters  which  occurred 
during  the  lifetime  of  the  decedent,  where  a  judgment  or  allow- 
ance may  be  rendered  for  or  against  the  estate,  any  person  who  is  a 
necessary  party  to  the  Issue  or  record,  whose  int^est  is  adverse 
to  such  estate,  shall  not  be  a  witness  as  to  such  matters  against 
such  estate,  the  word  ''party"  means  a  party  to  the  issue  and  not 
merely  a  party  to  the  record,  and  to  be  incompetent  as  a  witness 
such  party  must  have  an  interest  adverse  to  the  estate;  so  that  in 
the  aosence  of  any  showing  that  x)ersons,  thouj^h  nominall:^  parties, 
are  necessary  parties  to  the  issue,  or  record  in  an  administrator's 
action,  or  that  they  have  any  interest  adverse  to  the  estate,  it  is 
error  to  refuse  to  permit  them  to  testify. 

Craig  v.  Norwood,  104,  115  (15). 
WORDS  AND  PHRASES— 

See  Damagbb  8. 

Postponement  of  estates,  see  Wills  6. 

''And'*  in  place  of  "Or",  see  Fobcxbls  Entbt  and  Detainer  1. 

'^Induding"  as  used  in  the  bond  of  a  oontraotor,  see  Bonds  3. 

"Party"  means  a  party  to  the  issue  and  not  merely  a  par^  to  the 
record,  see  Witnesses  S. 

"Redxtension"  as  used  in  the  statute  applies  to  and  is  limited  to  the 
first  extension  obtained  as  after  the  extension  beyond  the  term,  see 
Exceptions,  Bill  of  2. 

1.  "Gro««." — **Net." — ^The  word  "gross"  when  used  to  characterize 
a  sum  of  mone^  conveys  the  idea  of  a  named  or  indicated  amount 
before  diminution,  but  from  which  there  are  to  be  taken  other  sums 
or  amounts,  leaving  a  balance,  and  the  word  "net"  suggests  a  bal- 
ance after  all  deductions  have  been  made  from  a  larger  sum. 

SmUh  V.  Toth,  42,  45  (1). 

2.  **8tibcorUractor.** — ^The  term  "subcontractor"  does  not  ordinarily 
include  materialmen  and  wiU  not  be  held  to  do  so  unless  it  dearl^ 
appears  from  the  context  of  the  act  or  writing  in  question  that  it 
was  so  intended. 

Tipton  ReaUy,  etc,  Co.  v.  Kohmo  Stone  Co.,  681,  687  (2). 

3.  **Vehicle.**—The  word  "vehicle"  as  used  in  statutes  or  ordinances 
regulating  traffic,  means  any  carriage  or  conveyance  used  or  capable 
of  being  used  as  a  means  of  transportation  on  land,  but  ordinarily 
does  not  include  locomotives,  cars  and  street  cars  operated  over  a 
permanent  track  in  the  absence  of  an  intention  to  that  effect  deariy 
expressed.  Conder  v.  Qriffith.  218»  223  (3). 


